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CITATION OF REPORTS 


Rule 46 of the Supreme Court is as follows: 

Inasmuch as all the Reports prior to the 63rd have been reprinted by the 
State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C. as follows: 


1 and 2 Martin, 9 Iredell Law ..............cccccee. as 31N.C. 
Taylor & Conf. i. srreweee 8 1 N.C. 10 es Ae a screes cee ae iad 
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pository & N. C. Term {" 1 fe BiG: shateatietereies “ 36 “ 
1 MUPphey scsccsssccssscccsssccsoncess mee cage! Ane 2 a De eRe aaa tl. “3, = 
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L FAWKES csniscccdidinkiun a 5 . "suse er ey dance vases “ 40 “ 
2 SG” baeaveseledestecsinivesacuente 3D es 6 . oe sssndustuversniecase “41 “ 
3 or aaah eas eR “ 10 “ 7 és Oe dae ee ale ree “ gD 4 
4 Me. deadsadeiidusenkavesaveuiexieredt Lee is 8 OMe gecce uaa elucsscads “ 43 « 
1 Devereux Law..........ccccccee eae Busbee Law .u...c.ccccccscsscsseeesss “ 44 * 
2 ay OM -Lesvesntasuveeieiee m3." : IGG? | ci6dsidisherssersaates anes “ 45 
8 ob MO seeSuesrseuesecatines “ 14 “ 1 Jones Law ooccccccecccesscscees “ 46 “ 
4 * oO Sudeudetvarseavesaes “15 “ 2 a WO isthe bene, Ae “ 47 “ 
1 sd |) ene eee 16°" 3 . ot Aiaiasoaptehetatieeehes “ 48 “ 
2 * Oe costesceasasausiees eo lkga 4 . OS Mearacvstedetuccateliaes “ 49 “ 
1 Dev. & Bat. Law................ “18 “* 5 “ | eer ee Seer Te ‘50 
2 a te sedisiwdiees “19 “ 6 x Me. so Seuierbeesueeats “ §1 “ 
3&4“ Oe, eae tuvepsea eis acy 6 Seats 7 “ BE edad aaghnascess “52 
1 Dev. & Bat. Eq................... og 8 Ke IO shudataeseubdenteveans “ §38 “ 
2 3 tee Si cdeusaatinueds ee 1 “ TOG. sieccsscesvorereenasecis “ 64 “ 
1 Tredell Law............cccccceees ie a 2 " BO | oscar tyguautiaeie of: Oe. 
2 * Oe” iedemtstee der tiauaieues “24 * 3 se OR otaeicnctateseaticae * 66 * 
3 _ ae «cae harouswiseeseienies “« 25 “ 4 a Pee ecetiate Mat aeee cat “ 87 “ 
4 “ O witsela vie leneaas 2G... tt 5 o OT ETE NEE TR Ere “ 58 “ 
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7 DP a eae cee eisai dating! a Dy! os Phillips Law ............cscccceeees Ot. 
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7 In quoting from the reprinted Reports. counsel will cite always the 
marginal (i.e.. the original) paging. 

The opinions published in the first six volumes of the reports were written 
by the “Court of Conference” and the Supreme Court prior to 1819. 

From the 7th to the 62d volumes. both inclusive. will be found the opinions 
of the Supreme Court, consisting of three members. for the first fifty vears 
of its existence. or from 1818 to 1868.. The opinions of the Court. consisting 
of five members. immediately following the Civil War. are published in the 
volumes from the 63d to the 79th, both inclusive. From the 80th to the 
101st volumes, both inclusive, will be found the opinion of the Court, con- 
sisting of three members, fronr 1879 to 1889. The opinions of the Court. con- 
sisting of five members. from 1889 to 1 July. 1987. are published in volumes 
102 to 211. both inclusive. Since 1 July, 1987, and beginning with volume 212, 
the Court has consisted of seven members. 
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JUSTICES 


OF THE 


SUPREME COURT OF NORTH CAROLINA 


SPRING TERM, 1951—FALL TERM, 1951 


CHIEF JUSTICE: 


WALTER P. STACY.} 


ASSOCIATE JUSTICES: 


WILLIAM A. DEVIN,? EMERY B. DENNY, 
M. V. BARNHILL, S. J. ERVIN, JR., 
J. WALLACE WINBORNE, JEFF. D. JOHNSON, JR. 


ATTORNEY-GENERAL . 


HARRY McMULLAN. 


ASSISTANT ATTORNEYS-GENERAL: 
T. W. BRUTON, 
RALPH MOODY, 
CLAUDE L. LOVE, 
JAMES E. TUCKER,? 
PEYTON B., ABBOTT,¢ 
JOHN HILL PAYLOR. 


SUPREME COURT REPORTER AND ADMINISTRATIVE ASSISTANT TO THE CHIEF JUSTICE: 


JOHN M. STRONG. 


CLERK OF THE SUPREME COURT. 


ADRIAN J. NEWTON. 


MARSHAL AND LIBRARIAN: 
DILLARD S. GARDNER. 


1Died 13 September, 1951. Succeeded as Chief Juatice by W. A. Devin. 

2Appointed Chief Justice 17 September, 1951. Succeeded as Associate Justice by Iitmous 
T, Valentine. 

8Resigned 31 December, 1951. Succeeded by I. Beverly Lake 1 January, 1962. 

4Resigned 16 October, 1951. Succeeded by Harry W. MecGaltliard 17 October, 1951. 
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JUDGES 


OF THE 


SUPERIOR COURTS OF NORTH CAROLINA 


EASTERN DIVISION 


Name District Address 
CHESTER MORRIS........cccccccccccessesscessereeecceceenes ITS dees At eeceticases Currituck. 
WALTER: J, TRON Bis oscss.hccdeszecssncadsccecaseinsseaceeve BeCCONG :Aidcsncielce Nashville. 
Ri AUNT UPAR BR ois cesenccissvicthintvseeteeeeniten DUNG soeiel iced ness nce Roanoke Rapids. 
CLAWSON Li, WILLIAMS.......c:scccecscccseetsenseee: POUTED a oeiseerteee. Sanford 
J< PAUL, FRIZZBLLE icieee cscs senses. 1s 6 i 6 ae eet een ee re Snow Hill. 
HENRY Li. STEVENS, JR. ...ecccccccseccseesccsseeees oi BG @ 8 [RRO ne Warsaw. 
Wi A ARIS a cso soeacioe cities akc eivececas Seventh......cceccceeceeeces Raleigh. 
JOHN J. BURNEY .......c.cccccccccsseccsscrssssvcesseeeves POTS NC ae noiciiiecae Seatac Wilmington. 
():. i. NIMOCKS, oF By civeseieeissecdessdusspidceatetesers NING D228 focectieetoeies: Fayetteville. 
IGEO: CARR  aeicavdonttivessntertsis eerie mnGnensn MOY Wievseecdevcsxstadedeaeetane Burlington. 


IW 2 EG AS. ERO RG WY Nii aid tices vi oi toute seat ensckasoes feveest eames bind Nenad iced Woodland. 
11 6 0) Os 0, 6 dae OR © 0 6-9 V1) BR er Sc South Mills 
B14 (61 9 0.9.” Wied BAM G” Cy W902 (epee RD ER SR PO TE Om LE RO rE Ora Raleigh. 

1s Couig 6 1 SR Clls 676) 1 3 @ . (app ni Poe ea Dunn 


JOHN H. CLEMENT... cccccsssccscceccccserceetsnees Bleventh........c.ccccee cee Winston-Salem. 
FE. FOYLE SIN Rois isseeacacaasin eiaseee iene: Twelfth... esseecccseees Greensboro. 

F. DONALD PHILLIPB........cccccccsssesceessseceeses Thirteenth... cece Rockingham. 
WILLIAM H. BOBBITT.......cccccccccccsssssseecccseaes Fourteenth...........0.0.. Charlotte. 
FRANK M. ARMSTRONG.........ccssscssssssseeseesanes Fifteenth... Troy 

iA ERUDIBIL Lactrcineia niarsenccaaeseteces aves Sixteenth... ese Newton 

De: aw RROUBBIWAU cis ivevsezsssenssetshcoricncseecsaisovavons Seventeenth................. North Wilkesboro. 
Ve WAILE. PLES: UR issseicicisuetescdiericaetin Highteenth..............0... Marion. 

ZEB \.. NETILES so .o.sccdbscdsccetersdehcbsicilediveced: Nineteenth............0... Asheville. 

Daw: :K.. MOORE iiscistiatiicistatetcaced! Twentieth... Sylva 

ATEENS Es GWYN oi ethec este tee cesteut cs Twenty-first... Reidsville. 


GEORGE 3B.~ PATTON cideoescessseiesc sss sates acest eae aceite ask heeds Franklin. 
Do . WRi SORUSP acca eius Carre dsneaeusensuesnobtovarocc Sovauterswstoveassoves coh estan oan anes Lenoir. 

FLAROED: IK. BREN NET ye ssssscistecdssseveedic hie chasveceioseseesonssateces Gen saceiavestionece Asheville. 
SUSIE SH ARP chess ae caste teeter redeariarcestbssseuinaas sada aseeeaih bcxcattrohbiceuine Reidsville. 


HIENRY Aw GRADY cist e ai reboss he Bacal ha avec eld btheew, New Bern. 
BETS Dy AGEN SR dap visereseesas oseisventntiie asetei ave Gaeta mee eee Waynesville. 
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SOLICITORS 


EASTERN DIVISION 


Name District Address 
WALTER Li. COHOON iu... ceeceecccceeesseneesevceees TULIPS Cevrranincs etittencsseteerss .Elizabeth City. 
GEORGE M. FOUNTAIN... ccccccccsecceesescenccceoes SOCOM estes ck aisyeseeees Tarboro. 
FOR NEST FR. LY LER sessicscsanseetasetseetsdewvatinecdeavs DEE Oise cours ceaottateaettoss Roxobel. 
W JACK HOOKS ciesccccssssciccccstneindbvetsdiSavektas WOUDt Hyco caate cases, Kenly 
Ws BUNDY so xaiseiiel caaitirchontatiavesiecteaes: it ese rete ee Greenville. 
WALTER: PD . BRIT  siieciccicsscteietedcaie matecniceees ENC ecssetvtoetae in Clinton. 
WILLIAM Y. BICKETT.on.....ccccccccscsecseeseescenees SeEVENLD........c.cccsceecseeeees Raleigh. 
CLIFTON L. MOORE.........ccccccs cceceecseeeereveoeee Fe 1) V8 6 eee Burgaw. 
MALCOLM B. SEAWELL,........ccccccccceeseereeeecnens INTC ep canceieetusteratatecnacts Lumberton. 
WILLIAM H. MURDOCK.........cccccccceseeseeessseeee TON CG conccheiiccivesecssaeseves Durham. 


WESTERN DIVISION 


WALTER E. JOHNSTON, JR. .....ccccceecseceeseee: Eleventh... ccc eeeeee .Winston-Salem. 
CHARLES T. HAGAN, JR. v.cccecceeccceececceeseeees Twelfth........c.ccccccesceeees Greensboro. 
BGs DOV ETE hs etnies Thirteenth... Carthage. 
BASIL Ly, WHITENER........cccccsessceeccecceeceeeecens Fourteenth..............0006 Gastonia. 

ZEB... Ax MORRIS icciscicecsiancssencaaeacienietdistacieatent Figteenth....... ee Concord. 
JAMES ©. FARTHING.......ccccccssccesscstsseesececenee Sixteenth. Lenoir. 

De ARGEIE PLAY ES cite sioctecuwesestsaianccaseneateonn: Seventeenth................. North Wilkesboro. 
Cie Re RIDING Bisoiccosictaetsse a sceedien eee eats eas Fifteenth................060- .Forest City. 

W IK MEG IGBAN  estaviessecictcatiweutsandcscceseosuss eee Nineteenth............ Asheville. 
THADDEUS D. BRYSON, JR. w.cccecceceeeeeceeeeee Twentieth............c Bryson City. 
Fs COT ais eatccnicentesessstavinn eb naswnteaeanieas Twenty-first... Danbury. 


SUPERIOR COURTS, FALL TERM, 1951 


(Revised through 1 October, 1951.) 


The numbers in parentheses following the date of a tern indicate the number 
of weeks during which the term may be held. 


EASTERN DIVISION 


FIRST JUDICIAL DISTRICT 
Judge Frizzelle 


Beaufort—Sept. 17° (A); Sept. 24t; Oct. 
8t; Nov. 5* (A); Dec. $f. 
Camden—<Aug. 27. 
Chowan-—-Sept. 10; Nov. 26. 
Currituck—July 16¢t (8); Sept. 3. 
Dare—Oct. 22. 
Gatea-—Nov. 19. 
Hyde—Aug. 20f; Oct. 15. 
Pasquotank-——Sept. 17t; 
Nov. §5t; Nov. 12°. 
Perquimans—Oct. 29. 
Tyrrell—Oct, 1. 


Oct. 15T (A); 


SECOND JUDICIAL DISTRICT 
Judge Stevens 


Edgecombe—Aug. 20* (8); Sept. 10; Oct. 
15: Nov. 12¢ (2). 

Martin—Sept. 17 (2); Nov. 18t (A) (2); 
Dec. 10. 

Nash—Aug. 27; Sept. 17¢ (A) (2); Oct, 
8* (8): Nov. 26*; Dec. 3f. 

Washington—July 9: Oct. 227. 

Wilson—Aug. 27t (A); Sept. 3; Sept. 24* 
(A); Oct. 1t; Océ. 22* (A); Oct. 29F (2); 
Dec. 3 (A). 


THIRD JUDICIAL DISTRICT 
Judge Harris 


Bertie—August 27 (2); Nov. 12 (2). 

Halifax—Aug. 13 (2); Oct. 8t (A); Oct. 
15¢t (#); Oct. 22* (A); Nov. 26 (2). 

Hertford—July 80; Oct. 15 (2). 

Northampton—<Aug. 6; Oct. 29 (2). 

Vance—Sept. 24*; Oct. 8f. 

Warren—Sept. 10*; Oct. If. 


FOURTH JUDICIAL DISTRICT 
Judge Burney 


Chatham—dJuly 80f (2); Oct. 22. 

Harnett-—-Sept. 3* (A); Sept. 17t; Oct. 8f 
(A); Nov. 12%; Nov. 19t (8). 

Johnston—Aug. 13%; Sept. 24¢ (2); Oct. 
15 (A); Nov. 5¢t; Nov. 12¢ (A); Dec. 10 (2). 

Lee—July 16%; July 28* (8s); Sept. 101; 
Oct. 29%; Nov. 12¢ (8); Dec. 10t (A). 

Wayne—Aug. 20; Aug. 27¢ (2): Oct. 8t 
(2); Nov. 26 (2). 


FIFTH JUDICIAL DISTRICT 
Judge Nimocks 


Carteret—Oct. 15; Dec. 3f. 

Craven—Sept. 3; Sept. 10 (A); Oct. 1f; 
Nov. 12 (A); Nov. 19f (2). 

Greene-—Dec. 10; Dec. 17. 

Jonea—-Sept. 17; Dec. 10 (A). 

Pamlico—Nov. 5 (2). 


Pitt—Aug. 27; Sept. 10+; Sept. 24¢; Oct. 
8 (A); Oct. 22¢; Oct. 29; Nov. 19f (A). 


SIXTH JUDICIAL DISTRICL 


Juige Carr 
Duplin—Aug. 27 (2); Oct. 8; Oct. 15f; 
Dec, 3¢ (2). 
Lenoir—Aug. 20*; Sept. 10 (A); Sept. 


24¢; Oct. 29 (A); Nov. 5t; Nov. 12t; Nov. 
26 (A). 

Onslow——Oct. 1; Nov. 19f. 

Sampson—-Aug. ¢ (2); Sept. 17¢; Oct. 22; 
Oct. 29t. 


SEVENTH JUDICIAL DISTRICT 
Judge Morris 


Franklin—Sept. 24¢t; Oct. 8*:; 
(2). 

Wake—July 9%; Sept. 3* (2); Sept. 17t 
(A) (2); Oct. 1*; Oct. 8¢F (8); Oct. 15T (3); 
Nov. 5*; Nov. 12¢ (2); Dec. 3% (A); Dee. 
16*; Dec. 17+. 


Nov. 26t 


EIGHTH JUDICIAL DISTRICT 
Juige Bone 


Brunswick—Sept. 17; Oct. 1t (A). 

Columbus—Sept. 3* (2); Sept. 24f (2); 
Oct. 8* (A); Oct. 29f (A) (2); Nov. 19* (2). 

New Hanover— July 16* (s); July 23%; 
July 30° (s); Aug. 138%; Aug. 207 (2); Oct. 
1* (A); Oct. 15¢; Oet. 22¢ (8s); Nov. 5* (2); 
Dec. 3¢ (2). 

Pender—Sept. 24 (A); Oct. 22t (2). 


NINTH JUDICIAL DISTRICT 
Judge Parker 


Bladen—Sept. 17%. 

Cumberland—Aug. 27*; Sept. 24¢t (2); 
Oct. 8* (A); Oct. 22¢ (2); Nov. 19* (2), 

Hoke—Aug. 20; Nov. 12. 

Robeson—July 9° (2); Aug. 13*; Aug. 27t 
(A); Sept. 3* (2); Sept. 24* (A); Oct. 8f 
(2); Oct. 22% (A); Nov. 5*; Dec. 3t (2); 
Dec. 17*. 


TENTH JUDICIAL DISTRICT 
Judge Williams 


Alamance—Aug, 13*; Sept. 3t; Sept. 10f; 
Oct. 15* (A); Oct. 22" (A); Nov. 5f (A); 
Nov. 26%. 

Durham—July 15%; July 30 (2); Aug. 27* 
(A); Sept. 10* (A); Sept. 17+ (2); Oct. 1 
(A); Oct. 8*; Oct. 22¢ (A); Oct. 29T; Nov. 
5: Nov. 26* (A); Dec. 3*; Dec. 10* (A). 

Granville—July £3; Nov. 12 (2). 

Orange—Aug. 27+; Oct. 1t; Dec. 10. 

Person—Oct. 15; Nov. 5t (s). 


COURT CALENDAR. vi 


pass 


WESTERN DIVISION 


ELEVENTH JUDICIAL DISTRICT 
Judge Pless 


Ashe—-Oct, 22%. 

Alleghany—Aug. 13; Oct. 1. 

Forayth—July 2* (2); Aug. 27° (s); Sept. 
10; Sept. 17¢ (2); Oct. 8* (2); Oct. 29f; 
Nov. 12%; Nov. 19% (2); Dec, 3* (2). 


TWELFTH JUDICIAL DISTRICT 
Judge Nettles 


Davidson—Aug. 20; Sept. 10f (2); Oct. lt 
(A) (2); Nov. 19 (A) (2). 

Guilford, Greensboro Division—July 97%; 
July 9¢t (A) (2); July 23° (2); Aug. 27%; 
Sept. 10* (A) (2); Sept. 10¢f (A) (2); Sept. 
24t; Oct. 8* (A) (2); Oct. 8t (2); Oct. 
22t (A) (2); Nov. 5° (2); Nov. 19f (2); 
Dec. 3* (A); Dec, 17%, 

Guilford, High Point Division—July 16%; 
Bept. 24* (A) (2); Oct. 22% (2); Nov. 5t 
(A) (2); Dec. 38t; Dec. 10%. 


THIRTEENTH JUDICIAL DISTRICT 
Judge Moore 


Anson—Sept. 10¢; Sept. 24*; Nov. 12f. 

Moore—Aug. 18%; Sept. 17t; Nov. 5f (A). 

Richmond—July 16¢; Sept. 3f; Oct. 1°; 
Nov. 5f. 

Scotland—July $t (s); Aug. 6; Oct. 29t; 
Nov. 26 (2). 

Stanly--July 9; Sept. 38f (A); Oct. 8f; 
Nov. 19. 

Union—Aug. 20 (2); Oct. 15 (2). 


FOURTEENTH JUDICIAL DISTRICT 
Judge Clement 


Gaston—July 23*; July 30f (2); Sept. 10* 
(A); Sept. 17%; Oct. 22%; Oct. 29t (A); 
Nov. 26* (A); Dec. 3t (2). 

Mecklenburg—July 9° (2); July 30° (A); 
Aug. 6t (8s); Aug. 6* (A); Aug. 13° (2); 
Aug. 27*; Sept. 3f (2); Sept. 3t (A); 
Sept. 17* (A) (2); Sept. 17¢t (A) (2); Oct. 
1*; Oct. 1¢ (A); Oct. St (2); Oct. 15f 
(A) (2); Oct. 29t (A) (2); Oct. 29% (2); 
Nov. 12+ (A) (2); Nov. 12%; Nov. 19¢ (2); 
Nov. 26t (A) (2); Dec. 3* (A) (2); Dec. 10f 
{A); Dec. 17T. 


FIFTEENTH JUDICIAL DISTRICT 
dudge Sink 


Alexander—Sept. 24. 

Cabarrus—Aug. 20%; Aug. 27f; Oct. 15 
(2); Nov. 12t (A); Dec. 3¢ (A). 

Iredell—July 30 (2); Nov. 5 (2). 

Montgomery—-July 9; Oct. 1 (A); Oct. 
29T. 

Randoiph—July 16%; July 23; Sept. 3*; 
Oct. 22+ (A) (2); Dec. 3 (2). 

Rowan—Sept. 10 (2); Oct. 8t; Nov. 19 
(2), 


SIXTEENTH JUDICIAL DISTRICT 
Judge Phillips 
(gBurke Ave. 6 (2); Sept. 24 (2); Dee. 10 
} 
Caldwell—Aug. 20 (2); Sept. 3¢ (A); Oct. 
8t (A); Nov. 26 (2). 
Py dala 2 (2); Sept. 3t (2); Nov. 
(2). 
Cleveland—July 23 (2); Oct. 29 (2). 
Lincoln—Oct. 15; Oct. 22f. 
Watauga—Sept. 17*, 


SEVENTEENTH JUDICIAL DISTRICT 
Judge Gwyn 

Avery—~July 2 (2); Oct. 15 (2). 

Davie—Aug. 27; Dec. 3f. 

Mitchell—July 23¢ (2); Sept. 24. 

Wilkes—July 167; Aug. 6 (3); Sept. 10f: 
roy. It; Oct. 8+ (8); Oct, 29% (2); Dee. 10 
(2). 

Yadkin—Sept. 3* (s); 
Nov, 26. 


EIGHTEENTH JUDICIAL DISTRICT 
Judge Bobbitt 
Henderson—Oct. 8 (2); Nov. 19t (2). 
McDoweall—dJuly 9t (2); Sept. 3 (2). 
Polk—Aug. 20 (2). 
Rutherford—-Sept. 24+ (2); Nov. 5 (2). 
Transylvania—.July 23 (2); Dec. 3 (2), 
Yancey—Aug. 6 (2); Oct. 22¢ (2). 


NINETEENTH JUDICIAL DISTRICT 
Judge Armstrong 

Buncombe-—-July 9 (2); July 16 (A) (2); 
July 23; July 30; Aug. 6 (2); Aug. 20; Aug. 
20 (A) (2); Sept. 3 (2); Sept. 17; Sept. 24; 
Oct. 1 (2); Oct. 16; Oct. 15 (A); Oct. 22; 
Oct. 29; Nov. 5 (2); Nov. 19; Nov. 19 (A) 
(2); Dec. 3 (2); Dec. 17; Dee. 17 (A); 
Dec. 24. 

Madison—Aug. 6¢ (2) (8); Aug. 27; Oct, 
1 (A) (2); Nov. 26, 


TWENTIETH JUDICIAL DISTRICT 
Judge Rudisill 
Cherokee—Aug. 6 (2); Nov. 5 (2). 
Clay—Oct. 1, 
Graham—Sept. 3 (2). 
Haywood—July 9 (2); 
19 (2). 

Jackson—Oct. 8 (2). 
Macon—<Aug. 20 (2); Dec. 3 (2). 
Swain-—-July 23 (2); Oct. 22 (2). 


TWENTY-FIRST JUDICIAL DISTRICT 
Judge Rousseau 
Caswell—Oct. 1¢ (A); Nov. 12°. 


Rockingham—Aug. 6* (2); Sept. 3f (2); 
Oct. 22f; Oct. 29* (2); Nov. 26¢ (2); Dec. 


10*, 
Stokes—Oct. 8*; Oct. 15f. 


Surry—Sept. 17; Sept. 24; Nov. 19; Dec. 
7. 


Nov. 12t; Nov. 19; 


Sept. 17t; Nov. 


*For criminal cages. 
+tFor civil cases. 
tFor Jail and Civil Cases. 


(A) Special or Emergency Judge to be assigned. 


(s) Special Term. 


UNITED STATES COURTS FOR NORTH CAROLINA 


DISTRICT COURTS 


Hastern District—DoNn GILLIAM, Judge, Wilson. 
Middle District—-JOHNSON J. HAYEs, Judge, Greensboro. 
Western District—WILS80N WaRLIcK, Judge, Newton. 


EASTERN DISTRICT 
Tcerms—District courts are held at the time and place as follows: 

Raleigh, Civil term, second Monday in Mareh and September; crim- 
inal term, fourth Monday after the second Monday in March and 
September. A. Hann JAMES, Clerk, Raleigh. 

Fayetteville, third Monday in March and September. Mrs. Lila C. 
Hon, Deputy Clerk, Fayetteville. 

Blizabeth City, third Monday after the second Monday in March and 
September. Mrs. SapIE A. Hooper, Deputy Clerk, Elizabeth City. 
New Bern, fifth Monday after the second Monday in March and Sep- 

tember. Mrs. Matitpa H. Turner, Deputy Clerk, New Bern. 

Washington, sixth Monday after the second iWonday in March and 
September. Gro. Taylor, Deputy Clerk, Washington. 

Wilson, eighth Monday after the second Monday in March and Sep- 
tember. Mrs. Eva L. Youna, Deputy Clerk, Wilson. 

Wilmington, tenth Monday after the second Monday in March and 
September. J. Dougias Taytor, Deputy Clerk, Wilmington. 


OFFICERS 

CHARLES P, GREEN, U. 8S. Attorney, Raleigh, N. C. 

CrceRo P. Yow, Raleigh, N. C., JoHNn C. RopMan, Washington, N. C., Assistant 
United States Attornevs. 

F. 8S. Wortuy, United States Marshal, Raleigh. 

A. Hanp James, Clerk United States District Court, Raleigh. 


MIDDLE DISTRICT 
Terms—District courts are held at the time and place as follows: 

Durham, fourth Monday in September and fourth Monday in March. 
HENRY REYNOLDS, Clerk, Greensboro. 

Greensboro, first Monday in June and December. Henry REYNOLDS, 
Clerk; MyrtLe D. Coss, Chief Deputy; LILL1an Harkraper, Deputy 
Clerk ; P. H. Beeson, Deputy Clerk; Mrs. RutH Starr, Deputy Clerk. 

Rockingham, second Monday in March and September. HENkyY REYN- 
oLps, Clerk, Greensboro. 

Salisbury, third Monday in April and October. HENRY REYNOLDS, 
Clerk, Greensboro. 

Winston-Salem, first Monday in May and November. HENryY REYNOLDS, 
Clerk, Greensboro. 

Wilkesboro, third Monday in May and November. HENRY REYNOLDS, 
Clerk. Greensboro; C. H. Cow es, Deputy Clerk. 


OFFICERS 

Bryce R. Hort, United States District Attorney, Greensboro. 

R. KENNEDY Harris, Assistant United States Attorney, Greensboro. 
Miss EnitH HawortH, Assistant United States Attorney, Greensboro. 
THEODORE C. BETHEA, Assistant United States Attorney. Reidsville. 
WirttraM D. Kizz1au, United States Marshal, Greensboro. 

HENRY REYNOLDS, Clerk United States Distriet Court, Greensboro. 


Vili 


UNITED STATES COURTS. 1X 
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ARGUED AND DETERMINED IN THE 


SUPREME COURT 


NORTH CAROLINA 
RALEIGH 


SPRING TERM, 1951 


EMMA D. CUNNINGHAM v. WILLIAM JAMES CUNNINGHAM. 


(Filed 7 June, 1951.) 
Divorce § 14— 


Where plaintiff states the existence of a cause for divorce on the ground 
of adultery, G.S. 50-5 (1), she may maintain her action for alimony with- 
out divorce without waiting until she could institute an action for absolute 
divorcee on that ground, and it is not required that she file the affidavit 
provided in G.S. 50-8. G.S. 50-16. 


APPEAL by defendant from Clement, Resident Judge, in Chambers, 
10 March, 1951, of Forsyru. 

Civil action for alimony without divorce and for counsel fees to enable 
plaintiff to prosecute cause of action against defendant, her husband. 

Plaintiff alleges in her complaint substantially these facts: That she 
and defendant, both residents of Forsyth County, North Carolina, were 
married to each other on 29 December, 1920, and lived together as hus- 
band and wife for many years; that in the year 1941 defendant left plain- 
tiff and moved to the city of Washington, District of Columbia, where he 
was employed for a number of years, and where he established, without 
the knowledge of plaintiff, a clandestine relationship with a woman, and 
lived with her, as plaintiff is informed and believes, as husband and wife, 
having two children by her; that during the said time defendant also 
established a similar relationship with a woman from Reidsville, N. C., 
who bore him one child; that in the Fall of 1950, defendant, having been 
transferred to Salisbury, N. C., by his employer, returned to Winston- 
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Salem to live and moved into the home which plaintiff has kept all during 
his absence; that in January, 1951, plaintiff, receiving information con- 
cerning the unfaithfulness of defendant and his clandestine relationship 
with the above mentioned women, which conduct on his part rendered 
plaintiff’s condition intolerable, and life burdensome, separated herself 
from defendant and has lived separate and apart from him since said 
date; that during the absence of defendant plaintif? took care of and 
protected the home in Winston-Salem, etc.; “that on account of the mis- 
conduct of the defendant, it became necessary for this plaintiff to separate 
herself from him in order to be able under the law, to maintain a cause 
of action for absolute divorce; to have continued to live with him would 
have amounted to a condonation of his misconduct and would have pre- 
vented this plaintiff from asserting her legal right to a divorce’; that 
notwithstanding that defendant is an able-bodied man, and experienced 
builder, earning substantial salary, as detailed, he has neglected, failed 
and refused to support plaintiff and has not contributed anything to her 
support since 1947, etc. 

Plaintiff thereupon prays judgment for alimony pendente lite, ete. The 
complaint is verified in form specified for ordinary civil action. 

Defendant demurred ore tenus to complaint, on the grounds that it 
appears upon the face thereof that: “(1) The court has no jurisdiction 
of the person of defendant or of the subject of the action; (2) The com- 
plaint does not state facts sufficient to constitute a cause of action.” 

The cause coming on for hearing, after notice to defendant, before 
the Resident Judge of the 11th Judicial District, the court (1) considered 
and overruled the demurrer; and (2) found facts substantially in accord- 
ance with allegation of complaint, and thereupon, and in the exercise of 
sound discretion, ordered defendant to pay a specified sum monthly to 
plaintiff pendente lite for use and benefit of plaintiff, and a specified sum 
for attorneys’ fees. 

Defendant appeals therefrom to Supreme Court, and assigns error. 


Johnson & Parrish for plaintiff, appellee. 
W. Scott Buck for defendant, appellant. 


Winzporne, J. If the husband be guilty of any misconduct or acts 
that would be or constitute cause for divorce, either absolute or from bed 
and board, his wife may institute an action, under the provisions of G.S. 
50-16, in the Superior Court of the county in which the cause of action 
arose to have reasonable subsistence and counsel fees allotted and paid 
or secured to her from the estate or earnings of her husband. 

Pending the trial and final determination of the issues involved in such 
action, and also after they are determined, if in her favor, such wife may 
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make application to the resident judge, or to the judge holding the Supe- 
rior Courts of the district, for such subsistence and counsel fees, and it 
shall be lawful for such judge to cause the husband to pay or secure same. 
McFetters v. McFetters, 219 N.C. 731, 14 S.E. 2d 833; Oldham v. Old- 
ham, 225 N.C. 476, 35 S.E. 2d 332; Brooks v. Brooks, 226 N.C. 280, 
37 S.E. 2d 909; Best v. Best, 228 N.C. 9, 44 S.E. 2d 214. 

In the light of these provisions, a reading of the complaint in the 
present action clearly reveals the purpose of the action to be for alimony 
without divorce under G.S. 50-16. The purpose is misunderstood, appar- 
ently, due to the fact that the relief asked by plaintiff is for “alimony 
pendente lite.’ It is sought in truth pending this action, and in that 
sense it is “pendente lite.” McFetters v. McFetters, supra; Oldham v. 
Oldham, supra. The pleader manifestly so intended. 

The complaint alleges that defendant has committed adultery, and that 
it has not been condoned by plaintiff. Adultery is a cause for absolute 
divorce. G.S. 50-5 (1). 

In actions brought under G.S. 50-16 the wife is not required to file the 
affidavit provided in G.S. 50-8. The verification of the complaint shall 
be the same as prescribed in the case of ordinary civil actions. See 
latter part of G.S. 50-16. 

Hence, we hold that the complaint states a cause of action for alimony 
without divorce, and that the action is properly instituted. Plaintiff is 
not required to wait until she can maintain an action for divorce on 
ground of adultery. G.S. 50-16. 

Moreover, in Oldham v. Oldham, supra, Denny, J., speaking of provi- 
sion of G.S. 50-16, had this to say: “The amounts allowed to a plaintiff 
for subsistence pendente lite and for counsel fees are determined by the 
trial judge in his discretion and are not reviewable.” 

For reasons stated the demurrer of defendant was properly overruled. 

Affirmed. 


FRED J. HANSLEY, ADMINISTRATOR OF HUBERT HANSLEY, Decerasen, v. 
JACK TILTON anp FORSYTH COUNTY BOARD OF EDUCATION, anp 
P. L. TILTON, Guarnian Ap Litem or JACK TILTON. 


(Filed 7 June, 1951.) 


1. Automobiles §§ 12b, 18h (2)—Evidence of negligence in operation of a 
school bus on narrow bridge held sufficient for jury. 
Evidence favorable to plaintiff tending to show that defendant drove a 
school bus after dark on the approaches to a narrow bridge at thirty-seven 
miles per hour without clearance lights indicating the width of the bus. 
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2. 


3. 


4. 


5. 


6. 


q. 


HANSLEY v. TILTON. 


and that, in attempting to clear the bridge ahead of a vehicle approaching 
from the opposite direction, defendant pressed his accelerator to the floor 
and met the other vehicle near his end of the bridge, failed to keep the bus 
to its right so as to give such other vehicle one-half the traveled portion 
of the bridge as near as possible, and struck the car, is held sufficient to 
be submitted to the jury on the questions of deferdant’s negligence and 
proximate cause. G.S. 20-141 (a), G.S. 20-129 (a) (e), G.S. 20-148. 


Automobiles § 18h (8)— 


Defendants’ evidence of negligence on the part of plaintiff’s intestate in 
the operation of his car upon a narrow bridge, causing the collision be- 
tween intestate’s car and the bus driven by defendant, cannot justify non- 
suit when in conflict with plaintiff’s evidence. 


Trial § 22b— 


Defendant’s evidence in conflict with that of plaintiff is rightly ignored 
in ruling on defendant’s motion to nonsuit. 


Schools § 544: Public Officers § 8— 


A driver of a school bus in carrying out a mission for the county board 
of education owning the bus, is not immune from liability for the negligent 
operation of the bus notwithstanding that the county board of education, 
as an agency of the State, enjoys such immunity, since immunity of a 
public officer does not extend to a mere employee in the performance of a 
mechanical task. 


Evidence § 26—~ 


The exclusion of testimony that clearance lights were seen burning on 
the bus in question three nights before the collision, offered to obtain the 
inference that they were in working order on the night in question, will 
not be held prejudicial when there is evidence that at the time in question 
the lights were neither burning nor were capable of burning because not 
connected with any electric circuit, since such evidence rebuts any possible 
inference of the continuance of the prior state. 


Schools § 544: Automobiles § 9b— 


An instruction that the driver of a school bus with a width in excess of 
eighty inches would be chargeable with negligence if he drove same on the 
highway at nighttime without displaying burning clearance lights, is with- 
out error, G.S. 20-120 (e), notwithstanding that the duty of keeping the 
lighting system of the bus in good working order may have rested upon the 
county board of education. 


Appeal and Error § 39f— 


The use of the word “plaintiff” instead of the technically correct term 
“plaintiff’s intestate” in several portions of the charge will not be held 
for prejudicial error when the charge construed contextually could not 
have confused or misled the jury. | 


AppEaL by defendant, Jack Tilton, from Clement, J., and a jury, at 


the October Term, 1950, of Forsytu. 
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Civil action by administrator to recover damages for death of his intes- 
tate and for injury to his intestate’s automobile occurring in a collision 
between such automobile and a school bus. 

The accident happened soon after dark on 19 September, 1949, upon 
a narrow bridge in Forsyth County, North Carolina, where a public 
highway known as the Old Rural Hall Road crosses Muddy Creek. The 
automobile was driven by the plaintifi’s intestate, Hubert Hansley, and 
the school bus was operated by the defendant, Jack Tilton, its regular 
driver, who was carrying out a mission for its owner, the Forsyth County 
Board of Education. Although it was originally made a party defendant, 
the Forsyth County Board of Education was dismissed from the action 
upon a voluntary judgment of nonsuit, and the case proceeded to trial as 
against the defendant, Jack Tilton, an infant defending by his guardian 
ad litem, P. L. Tilton. Whenever the term “defendant” is hereinafter 
used, it refers to Jack Tilton only. Both sides offered evidence at the 
trial. 

These issues arose on the pleadings, and were submitted to the jury: 

1. Was the death of plaintiff’s intestate and the damage to his auto- 
mobile caused by the negligence of the defendant Jack Tilton, as alleged 
in the complaint ? 

2. Did the plaintiff’s intestate contribute to his death and to the dam- 
age to his car by his own negligence, as alleged in the answer ? 

3. What amount of damages, if any, is the plaintiff entitled to recover 
of the defendant Jack Tilton on account of the death of his intestate ? 

4, What amount of damages, if any, 1s the plaintiff entitled to recover 
of the defendant Jack Tilton on account of the damage to the automobile 
of plaintiff’s intestate ? 

The jury answered the first issue “Yes,” the second issue “No,” the 
third issue “$7,500.00,” and the fourth issue “$400.00.” The court 
entered judgment for plaintiff on the verdict, and the defendant appealed, 
assigning errors. 


Deal, Hutchins & Minor for plaintiff, appellee. 
Hastings € Booe and Womble, Carlyle, Martin & Sandridge for defend- 
ant, Jack Tilton, appellant. 


Ervin, J. The assignments of error raise these questions: 

1, Did the court err in refusing to dismiss the action upon a compul- 
sory nonsuit after all the evidence on both sides was in? 

2. Did the court err in excluding the testimony of James Malcolm, a 
witness for the defense, that the clearance lights on the school bus were 
burning three nights before the collision ? 
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3. Did the court commit prejudicial error in the charge to the jury? 

We consider these questions in their numerical order. 

The testimony offered by plaintiff consisted of circumstances observed 
at the scene of the collision immediately after its occurrence, and of 
extrajudicial admissions made by the defendant at that time and place. 
When this evidence is interpreted most favorably for plaintiff, it makes 
out this case: 

1. The Old Rural Hall Road courses northwardly and southwardly 
where it crosses Muddy Creek, a natural watercourse, upon a bridge 
having side railings and an inside width of only 15 feet and 4 inches. 
Both approaches to the bridge, which is approximately 76 feet long, are 
relatively straight for substantial distances, and are marked by warning 
signs bearing the lettering “narrow bridge.” 

2. The intestate’s automobile, which was about 65 inches wide, was 
proceeding south, and the school bus, which was 95 inches wide, was 
traveling north. The headlights of both vehicles were burning as they 
neared the bridge in the darkness, but the school bus was not displaying 
any clearance lights indicating its character or extreme width. For this 
reason, the intestate, who reached and entered the bridge first, had no 
reason to anticipate that the two vehicles would experience any difficulty 
in passing each other in case they met on the bridge. 

3. Meanwhile, the defendant, who had full knowledge of the narrow- 
ness of the bridge and of the character and abnormal! width of the school 
bus, approached the bridge from the south at a speed of 37 miles an hour, 
observed the intestate’s automobile nearing the bridge from the north, and 
“thought he could beat him (7.¢., the intestate) across the bridge.” The 
defendant thereupon “pressed his accelerator down to the floor, and tried 
to get across.” 

4, After the school bus entered the bridge, the intestate was able to 
observe its character and extreme width for the first time by his own 
headlights. He forthwith undertook to avoid the oncoming school bus 
by driving his automobile so close to the railing on his right as to rub the 
right side of his automobile against such railing. Notwithstanding the 
abnormal width of the school bus and the narrowness of the bridge, the 
defendant could still have averted any collision by yielding to the intes- 
tate’s automobile its proportionate part of the available passageway. 
This he failed to do. As a consequence, the two vehicles collided at a 
point 15 feet and 6 inches from the south end of the bridge. The north- 
bound school bus knocked the southbound automobile 12 inches north- 
ward, and continued on its way for about 375 feet before coming to rest. 
The automobile was demolished, and the intestate suffered instant death. 
The lighting system of the school bus was not damaged by the collision. 
An examination of such system, which was made at the scene immediately 
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after the accident, revealed that the clearance lights were not even con- 
nected with any available electric current. 

This evidence suffices to show that the defendant was negligent in the 
operation of the school bus in these respects: (1) That he failed to keep 
a reasonably careful lookout, Register v. Gibbs, 2383 N.C. 456, 64 S.E. 2d 
280; (2) that he failed to keep the school bus under reasonable control, 
Register v. Gibbs, supra; (3) that he drove the school bus on the highway 
at a speed greater than was reasonable and prudent under the conditions 
then existing, G.S. 20-141 (a); (4) that he drove the school bus, which 
had a width in excess of eighty inches, on the highway during the night- 
time without displaying burning clearance lights thereon as required by 
statute, G.S. 20-129 (a) (e), Thomas v. Motor Lines, 230 N.C. 122, 52 
S.E. 2d 377; (5) that he failed to yield the right of way on the bridge 
to the intestate’s automobile, the vehicle entering the bridge first, when 
he knew, or by the exercise of reasonable care would have known, that 
the bridge was too narrow for both of the vehicles to pass safely, Brown 
v. Products Co., Inc., 222 N.C. 626, 24 S.E. 2d 334, 60 C.J.S., Motor 
Vehicles, section 315; and (6) that on meeting the intestate’s auto- 
mobile proceeding in the opposite direction on the bridge, he failed to 
pass the automobile to the right, giving it “at least one-half of the main- 
traveled portion of the roadway as nearly as possible.” G.S. 20-148. 
This evidence likewise warrants a finding that such negligence on: the 
part of the defendant was the sole proximate cause of the death of the 
intestate and of the damage to his automobile. These things being true, 
the question whether the defendant was guilty of actionable negligence, 
and the question whether the plaintiff’s intestate was guilty of contribu- 
tory negligence were for the jury. 

To be sure, the defendant offered testimony tending to show that the 
school bus entered the bridge first; that notwithstanding this, the plain- 
tiff’s intestate drove onto the bridge at a speed of 60 or 65 miles an hour; 
and that on meeting the school bus on the bridge, the intestate suddenly 
turned his automobile to the left at unabated speed into the pathway of 
the oncoming school bus, causing the two vehicles to collide. While this 
evidence would have justified the jury in answering either the first issue 
or the second issue in favor of the defendant had the jury accepted it, the 
trial judge rightly ignored it in ruling on the motion to nonsuit. This 
testimony was presented by the defense, and merely contradicted that 
offered by plaintiff. Bundy v. Powell, 229 N.C. 707, 51 S.E, 2d 307. 

The defendant insists, however, that the action ought to have been 
nonsuited in the court below even if the testimony adduced by the admin- 
istrator was sufficient to show actionable negligence on his part, and free- 
dom from contributory negligence on the part of the intestate. These 
arguments are advanced by him to sustain this position: The county 
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board of education is an agency or instrumentality of the State. As such, 
it is not liable for injury or loss resulting from the negligence of its 
officers, agents, or employees. Inasmuch as the defendant was driving 
the school bus for the county board of education, he is clothed with the 
governmental immunity of the board, and in consequence, is exempt from 
liability to the plaintiff in the instant action. 

This contention is not tenable. Undoubtedly the county board of edu- 
cation, as an agency or instrumentality of the State, enjoys immunity to 
liability for injury or loss resulting from the negligence of the driver of 
its school bus. Benton v. Board of Education, 201 N.C. 653, 161 S.E. 96. 
But the driver of the school bus, who is a mere employee performing a 
mechanical task, is personally liable for his own actionable negligence. 

This question was decided in principle adversely to the defendant in 
Miller v. Jones, 224 N.C. 783, 32 S.E. 2d 594, where the late Justize 
Seawell said: “The suggested immunity has never been extended to a 
mere employee of a governmental agency upon this principle, although 
employed upon public works, since the compelling reasons for the non- 
liability of a public officer, clothed with discretion, are entirely absent. 
Of course, a mere employee, doing a mechanical job, as were the defend- 
ants here, must exercise some sort of Judgment in plying his shovel or 
driving his truck—but he is in no sense invested with a discretion which 
attends a public officer in the discharge of public or governmental duties, 
not ministerial in their character. In short, the defendants were not 
public officers, nor were they in the performance of any discretionary 
act. The mere fact that a person charged with negligence is an employee 
of others to whom immunity from liability 1s extended on grounds of 
public policy does not thereby excuse him from liability for negligence 
in the manner in which his duties are performed, or for performing a 
lawful act in an unlawful manner. The authorities generally hold the 
employee individually liable for negligence in the performance of his 
duties, notwithstanding the immunity of his employer, although such 
negligence may not be imputed to the employer on the principle of 
respondeat superior, when such employer is clothed with a governmental 
immunity under the rule.” 

This brings us to the question whether the court erred in excluding 
the proffered testimony of the defense witness, James Malcolm, to the 
effect that he saw “the clearance lights . . . burning on the bus” three 
nights before the collision, to wit, on the night of 16 September, 1949. 
This testimony was tendered by the defense as a basis for invoking the 
evidential rule that “proof of the existence at a particular time of a fact 
of a continuous nature gives rise to an inference, within logical limits, 
that it exists at a subsequent time.” 31 C.J.S., Evidence, section 124. 
It may be argued with much reason that this rule cloes not apply in the 
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instant case because there is nothing of a continuous nature in the fact 
that the clearance lights on a school bus are turned on and burning on a 
particular occasion. Fanelty v. Jewelers, 230 N.C. 694, 55 S.E. 2d 493. 
Be this as 1t may, we are constrained to hold on the present record that 
the defendant has failed to demonstrate on this appeal that he has suffered 
any prejudice on account of the exclusion of this testimony, for the very 
simple reason that all the evidence relating to the matier at the trial 
indicated strongly that the clearance lights on the school bus were neither 
burning nor capable of burning at the time of the collision. Such evi- 
dence certainly disclosed a change in the mechanical condition of the 
clearance lights, and in that way rebutted any possible inference of any 
continuance of their former state. 

The defense reserved an exception to a portion of the charge in which 
the court instructed the jury in specific detail that the defendant would 
be chargeable with negligence if he drove a school bus having a width in 
excess of eighty inches on the highway during the nighttime without dis- 
playing burning clearance lights thereon as required by the statute codi- 
fied as G.S. 20-129. This instruction was correct, even though the duty 
to keep the lighting system on the school bus in good working order may 
have rested on the county board of education and not on the defendant. 
The latter was not empowered to set a positive statute at naught merely 
because his employer, the county board of education, may have furnished 
him a school bus with a defective lighting system. 

The court used the word “plaintiff” instead of the technically correct 
term “plaintifi’s intestate” on several occasions during the course of the 
charge. When the instructions of the judge to the jury are read con- 
textually, however, 1t is evident that these slips of the tongue did not 
confuse or mislead the jury. 

For the reasons given, there 1s in law 

No error. 


EB. M. HERNDON, ADMINISTRATOR OF THE ESTATE oF MARVIN O. HOCKETT, 
Deceasenp, v. THE NORTH CAROLINA RAILROAD COMPANY anp 
SOUTHERN RAILWAY COMPANY. 


(Filed 7 June, 1951.) 
Railroads § 4— 

Evidence tending to show that forty-five feet from the tracks at a grade 
crossing the headlight of a train approaching from the right could be seen 
several hundred feet, with greater vision up the track as one came closer 
to the rails, and that intestate stopped three or four feet from the first 
rail and then drove upon the track and was hit by an engine a second 
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thereafter, is held to show contributory negligence on the part of intestate 
constituting a proximate cause of the accident as a matter of law, and 
nonsuit was proper. 


AppraL by the plaintiff from Grady, Emergency Judge, at October 
Term, 1950, of DurnHam. Affirmed. 

Civil action by plaintiff to recover damages for the alleged wrongful 
death of his intestate, resulting from a grade-crossinz collision between 
a Blue Bird taxicab driven by the intestate and a train operated by the 
defendant Southern Railway Company. The collision occurred on the 
night of 19 December, 1944, about 10:30 o’clock, at a street crossing in 
the suburbs of the City of Durham, beyond Erwin Cotton Mills, in what 
is known as West Durham, where 14th Street crosses the railroad track. 

The usual issues of negligence and contributory negligence were raised 
by the pleadings. The plaintiff, in a carefully prepared complaint, 
alleges, in substance, that the intestate’s death was due to the defendants’ 
negligence in causing and permitting a train to approach the crossing at 
a high, unlawful, and careless rate of speed, without due regard for the 
safety of those using the crossing and without giving any notice or warn- 
ing whatsoever of the approach of the train, with the engineer failing to 
keep a proper lookout. The defendants’ answer admi‘s the intestate was 
driving the taxicab and was killed in the collision, but denies all allega- 
tions of negligence. By way of further defense, the defendants allege 
that the intestate’s death was proximately caused by his own negligence 
in failing properly to control the taxicab; in failing to heed the warning 
signals at the crossing; in failing to keep a proper lookout for his own 
safety; and in heedlessly driving the taxicab upon the crossing in front 
of an approaching train when he had an unobstructed view of approxi- 
mately 700 feet down and along the railroad track in the direction from 
which the train was coming. 

The evidence adduced at the trial developed the following background 
facts: The railroad runs through the City of Durham in a general east- 
erly and westerly direction. 14th Street runs generally north and south, 
and crosses the railroad at about right angles. Mulberry Street runs 
alongside of and parallel with the track on the north side thereof. 14th 
Street 1s a connecting street about 1,300 feet in length, running from 
Hillsboro Road on the north down to and across Mulberry Street and the 
railroad track,—continuing on southwardly to the road which leads from 
the West Durham 9th Street underpass to the vicinity of Duke Hospital, 
this road being known as Erwin Road. The Erwin Cotton Mills property 
is located at the northeast corner of 14th and Mulberry Streets. 

Just before the fatal collision, the taxicab driven by the intestate was 
traveling southwardlv on 14th Street. It was seen moving forward 
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through the intersection of Mulberry Street (which parallels the railroad 
on the north). The cab moved up to within 3 or 4 feet of the north rail 
and stopped momentarily. It then moved forward and stopped again, 
this time between the tracks, as though “stalled or something,” with the 
train then approaching from the west at a speed estimated by plaintiff’s 
witness David Sloan of from 50 to 60 miles per hour. In the ensuing 
collision, the pilot (or coweatcher) of the locomotive became embedded 
in the metal of the taxicab and carried it down the track about 1,200 feet. 
Plaintiff’s intestate was fatally injured and thrown out of the cab about 
175 feet east of the crossing. 

The evidence further tends to show that west of the crossing the rail- 
road track curves slightly toward the north, so that, looking west from 
the crossing in the direction from which the train approached, the rail- 
road curves to the right. It also appears in evidence that at the crossing 
the railroad track bed was about 4 or 5 feet higher than the surface of 
the approach from Mulberry Street, thus requiring a motorist traveling 
southwardly on 14th Street to drive uphill 4 or 5 feet in crossing the 
railroad. It further appears that the crossing was much used by pedes- 
trians and vehicles; that, being in close proximity to Erwin Mills, it was 
a noisy crossing; that it was a narrow, one-way crossing, unpaved, rough, 
and rutted, with the railroad T-irons projecting some 3 or 4 inches above 
the surface of the street; that there were no blinker lights, bells or gates 
at the crossing, nor was a watchman maintained thereat. 

The evidence fails to sustain the plaintiff’s contention that the intes- 
tate’s vision was obscured by a row of mulberry trees north of the railroad 
right of way, west of the crossing. The evidence discloses that these trees 
were not on the railroad right of way proper. They were located on the 
north side of Mulberry Street (which parallels the railroad), that is, the 
trees were on the far side of the parallel street from the railroad. This 
parallel street is about 24 or 25 feet wide. From a point 100 feet west 
of the crossing, it is 40 feet from the center of the railroad to the south 
side of the parallel street, and a little less than 60 feet to the north side 
of that street. The first of these ‘““mulberry trees was about 75 feet from 
the north side of the track and about 68 feet west of the center of 14th 
Street.” The second tree was approximately the same distance from the 
track and about 150 feet west of the center of 14th Street, and the third 
tree about 210 feet from the center of 14th Street. Traveling south- 
wardly on 14th Street, toward the railroad, it is about 85 feet from the 
track to the mouth of Mulberry Street. The distance from the center 
of the intersection of 14th and Mulberry Streets to the track is 45 feet. 

Plaintiff’s witness, S. M. Credle, who made the map and explained the 
distances and measurements, said when a person is at this point, “45 feet 
from the railroad track, there are no obstructions there and I think he 
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could see the headlight of a train for at least 700 feet.”” He further said: 
“When you get there in the center of the intersection of 14th and Mul- 
berry there will be no trees that would interfere with a person’s vision 
up the track. . . . a person looking up the railroad track could see 700 
feet, I think. . .. As you get nearer to the track ... you could see a 
considerable distance beyond 700 feet . . .” 

Another witness, J. F. Thrift, called by the plaintiff, testified: ... 
“T could see a headlight on a train for 600 or 700 feet up the track.” 

Plaintiff’s eyewitness, David Sloan, said he was sitting in his parked 
ear on Mulberry Street about 125 feet east of 14th Street, approximately 
200 feet from the crossing, headed in the direction of the crossing. He 
testified, in part: “After I saw the automobile it never stopped from the 
time I saw it until it got in about 3 or 4 feet of the railroad track and 
then it stopped. It then started on across the track and got up on the 
track. The train hit the car. No, sir, the train did not hit him exactly 
right after he drove up on the track, 1t was about a second after. I heard 
the train blow and from where I was sitting I could see the train and the 
headlight from the train some distance up here west of the crossing. It 
didn’t start blowing until about 125 feet down the track, and that is just 
an estimate on my part... . On this particular night it was cloudy and 
dark. . . . It was not exactly cold and my window waz all the way down. 
.. . There were no obstructions, no buildings in the way to keep me from 
seeing it. I could see that engine I would say 300 feet before it ever got 
to the crossing. I could hear the train. And I heard the whistle blow. 
The train was making the ordinary noise of a train as it comes along the 
track. .. . There was a street light over the intersection of 14th Street 
and Mulberry Street and it was burning there that night. There was a 
North Carolina stop sign on the right-hand side of 14th Street as you 
come up to the railroad and that was there that night. There was also a 
North Carolina stop sign on the south side of 14th Street as you approach 
the railroad. I don’t know what the sign had on it, I know it was to stop. 
There was a sign at the railroad erossing to stop, which said North Caro- 
lina Law Stop. And that was on both sides of the crossing, but I am not 
sure whether there was another sign that had a crossing bar on it.” 

At the close of the plaintiff’s evidence, defendants moved for judgment 
of nonsuit. The motion was allowed, and from judgment based on such 
ruling the plaintiff appealed, assigning errors. 


Claude V. Jones and Egbert L. Haywood for plaintiff, appellant. 


W.T. Joyner, Spears & Hall, H, FE. Powers, and Marshall T. Spears, 
Jr., for defendants, appellees. 
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Jounson, J. Assuming but not deciding that the evidence offered 
below made out a prima facie case of actionable negligence against the 
defendants, nevertheless, it is manifest from the evidence adduced that 
plaintiff’s intestate failed to exercise due care under the surrounding cir- 
cumstances for his own safety and that such failure contributed to, and 
was a proximate cause of, his death. The case is controlled by the prin- 
ciples explained and applied in Carruthers v. R. R., 232 N.C. 1838, 59 S.E. 
2d 782; Bailey v. R. R., 223 N.C. 244, 25 S.E. 2d 8383; McCrimmon v. 
Powell, 221 N.C. 216, 19 S.E. 2d 880; Godwin v. R. R., 220 N.C. 281, 
17 S.E. 24 137; Muller v. R. R., 220 N.C. 562, 18 S.E. 2d 232. See notes 
and comments: 29 N.C.L.R., p. 301 et seq. 

In Godwin v. R. R., supra (220 N.C, 281, p. 285 et seg.), a nonsuit was 
sustained where it appeared from the plaintiffs testimony that she started 
her car and drove a distance of about 20 feet across two tracks and onto a 
third track in front of an approaching train. In delivering the opinion 
for the Court, Stacy, C. J., had this to say: “It is the prevailing and 
permissible rule of practice to enter judgment of nonsuit in a negligence 
case, when it appears from the evidence offered on behalf of the plaintiff 
that his own negligence was the proximate cause of the injury, or one of 
them. ... The plaintiff thus proves himself out of court... . In the 
application of this rule it is recognized that ‘a railroad crossing is itself a 
notice of danger, and all persons approaching it are bound to exercise care 
and prudence, and when the conditions are such that a diligent use of the 
senses would have avoided the injury, a failure to use them constitutes 
contributory negligence and will be so declared by the court.’ ... We 
have said that a traveler has the right to expect timely warning, . . . but 
the failure to give such warning would not justify the traveler in relying 
upon such failure or in assuming that no train was approaching. It is 
still his duty to keep a proper lookout. . . . ‘A traveler on the highway, 
before crossing a railroad track, as a general rule, is required to look and 
listen to ascertain whether a train is approaching; and the mere omission 
of the trainmen to give the ordinary or statutory signals will not relieve 
him of this duty.’ ” 

In Carruthers v. BR. R., supra (232 N.C. 183), a nonsuit was affirmed 
where it appeared that at a point about 24 feet from the track the plain- 
tiff’s intestate had an unobstructed view up the railroad for 700 feet and 
that the train approached the crossing without giving any signal or 
warning. 

In Miller v. R. R., supra (220 N.C. 562, bot. p. 564 et seqg.), Stacy, 
C. J., again speaking for the Court, said: “It is well established by all 
the evidence that the plaintiff started his car and drove a distance of eight 
or ten feet onto the crossing in front of an oncoming train, which he 
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should have seen in the exercise of reasonable care. This was negligence 
on his part which contributed to the injury.” ... 

In Batley v. RB. B., supra (223 N.C. 244), it was held that even though 
it appeared that the defendant was negligent in failing to give warning 
of the approach of its train, in exceeding the speed limit fixed by munic1- 
pal ordinance and in allowing the railroad bed to become rough by reason 
of holes therein and rails protruding 24 to 3 inches above the roadbed, 
judgment of nonsuit was proper, since the evidence disclosed that plain- 
tiff’s intestate drove on the track in front of a train when he had an 
unobstructed view down the track for several hundred yards. 

In the instant case, the evidence shows unmistakably that the intestate 
had a clear, unobstructed view of several hundred feet along the track 
in the direction of the approaching train. The only reasonable inferences 
deducible from the evidence are that he either (1) looked, saw the train, 
and gambled on his chance of crossing in safety; (2°) looked and failed to 
see the train; or (3) failed to look before proceeding forward onto the 
track. In either of these events, he is chargeable as a matter of law with 
negligence proximately causing or contributing to his death. Carruthers 
v. RK. R., supra. 

It was a tragic, regrettable occurrence, but this record impels the con- 
clusion that the defendants should not be required to respond in damages. 

The judgment below is 

Affirmed. 


ODELL B. DOUB anp Wire, BERNICE H. DOUB; ESTELLE G. HARPER, 
INDIVIDUALLY AND AS EXECUTRIX OF THE WILL or W. L. HARPER, DE- 
CEASED; EMILY HARPER OGBURN anv HussBanpb, CARL D. OGBURN; 
EMILY C. OGBURN, UNMarRRIED, AND CARL D. OGBURN, JR., Unmar- 
RIED, V. ANDREW BLAINE HARPER, Wivower; ELIZABETH SIMPSON 
HARPER, Wipow; ELIZABETH SHANNON HARPER, an INFanT 13 
YEARS OF AGE; LEAH ELIZABETH HARPER, Aan INFANT 7 YEARS OF AGE; 
AND ANY AND ALL Persons Not Now IN BEING, AND ANY AND ALL PERSONS 
Unvrer ANY DISABILITY, AND ANY AND ALL PERSONS WHOSE NAMES AND 
RESIDENCES ARE Not Known, WHoO, BECAUSE OF OR IN ANY CONTINGENCY 
May, TO ANY DEGREE OR EXTENT BECOME INTERESTED IN THE LANDS INVOLVED 
IN THIS ACTION WHICH WAS BROUGHT TO QUIET TITLE TO SAID LANDS. 


(Filed 7 June, 1951.) 


1. Executors and Administrators § 12b—- 


A testator may confer on his executor by his will the power to sell his 
real property for any lawful purpose to which the testator wishes the pro- 
ceeds of his real property to be applied. 
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2. Same— 


A testamentary power to sell real property generally continues as long 
as there remains an unfulfilled object or purpose of testator in aid of which 
it was intended that the power should or might be exercised. 


3. Same— 


Whether a testamentary power to sell real property extends beyond the 
period that the executor is to perform his ordinary legal duties in settling 
the personal estate depends on the intention of the testator as expressed 
in the will. 


A phrase in a will should not be given a significance which clearly con- 
flicts with the evident intent and purpose of the testator as gathered from 
the four corners of the instrument. 


5. Executors and Administrators § 12b—Power of disposition held not 
terminated upon completion of administration of personalty and the 
filing and approval of final account. 

Testator made his wife his executrix and devised his real property to 
his wife for life and then to his children, with provision that should she 
remarry the realty should be equally divided between her and the children, 
with further provision giving the executrix power to sell “any and all 
property of my estate during its administration or confirmation,” imme- 
diately followed by power to sell at public or private sale and transfer 
legal title thereto. Held: The power to sell does not terminate upon the 
completion of the administration of the personalty, and the filing and 
approval of the final account, but such power continues during the life of 
the widow or until her remarriage so she may sell and reinvest in order to 
effectuate the purpose of testator that the property bring in an income for 
the use of the widow. 


6. Executors and Administrators § 26— 


An executor does not abrogate a testamentary provision giving him 
power to Sell the reality after the completion of the administration of the 
personal estate by making a final settlement, but neither the final account 
nor its approval by the clerk and discharge of the executor can affect mat- 
ters not included or necessarily involved in the account. 


APPEAL by plaintiffs from Nettles, J., at the March Term, 1951, of 
ForsytTu. 

Civil action under G.S, 41-10 to quiet title to realty. 

The controlling facts are not in dispute. They are summarized in the 
numbered paragraphs set forth below. 

1. W. L. Harper, a resident of Forsyth County, North Carolina, died 
intestate on 15 December, 1936, survived by his widow, Estelle G. Harper; 
his son, James Lewis Harper; and his daughter, Emily Harper Ogburn. 
The daughter is married to Carl D. Ogburn, and has two children, Emily 
C. Ogburn and Carl D. Ogburn, Jr. W. L. Harper left a small personal 
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estate, and an undivided one-third interest in 190 acres of land situate in 
Lewisville Township, Forsyth County, North Carolina. 

2. The will of W. L. Harper was admitted to probate before the Clerk 
of the Superior Court of Forsyth County on 8 January, 1937. The will 
contains these provisions: | 

First. After the payment of my just debts, inclucing my funeral ex- 
penses, I bequeath and devise all my real estate, or any interest therein 
to my wife, Estelle G. Harper, during her lifetime and then absolutely to 
my two children, Emily Ogburn and James Lewis Harper, share and 
share alike in fee simple. Should my wife, Estelle G. Harper, remarry, 
then this real estate shall vest immediately in three equal parts in Estelle 
G. Harper, Emily Ogburn and James Lewis Harper in fee simple. 
Should either Emily Ogburn or James L. Harper predecease their mother, 
Estelle G. Harper, then their children shall share in the estate per sterpes. 

Second. I devise and bequeath all of the residue of my property, both 
personal and mixed of whatsoever kind or nature to my wife, Estelle G. 
Harper during her lifetime and after her death to my two children, Emily 
Ogburn and James L. Harper absolutely. Should my wife, Estelle G. 
Harper, remarry, then all my personal property shall be divided equally 
between my wife, Estelle G. Harper and my two children, Emily Ogburn 
and James Lewis Harper share and share alike absolutely and in case of 
the death of either of my two children before my wife, then their children 
shall share in the property per stirpes. 

Third. I nominate and appoint Estelle G. Harper as Executrix of 
this my last will and testament, and designate that the said Executrix 
shall not be required to give bond by the court administering this will and 
I give unto my said Executrix full power to sell, mortgage, hypothecate, 
invest, re-invest, exchange, manage, control and in any way deal with any 
and all property of my estate during its administration or confirmation 
and the said Executrix is hereby given authority to sell real estate or 
personal property at public or private sale and convey the same by such 
Deeds or other instruments of conveyances as may be: necessary to trans- 
fer legal title thereto. | 

3. Letters testamentary were issued to Estelle G. Harper as executrix 
of the will of W. L. Harper by the Clerk of the Superior Court of Forsyth 
County on 8 January, 1937. 

4, Estelle G. Harper, Executrix of the Will of W. L. Harper, filed an 
ex parte final account in the office of the Clerk of the Superior Court of 
Forsyth County on 5 May, 1938, showing that she had fully administered 
upon the personal estate of her testate. The Clerk thereupon entered an 
order approving the final account and purporting to discharge the execu- 
trix. 
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5. James Lewis Harper, a resident of Forsyth County, died intestate 
en 13 January, 1946, survived by his widow, Elizabeth Simpson Harper, 
and his two daughters, Elizabeth Shannon Harper and Leah Elizabeth 
Harper. 

6. Estelle G. Harper filed an ex parte petition before the Clerk of the 
Superior Court of Forsyth County on 4 January, 1950, alleging the mat- 
ters set forth above and praying “that the estate of ... W. L. Harper 
be... reopened to the end... that... Estelle G. Harper, Execu- 
trix named in the will of the said W. L. Harper, may exercise the power 
of sale of real property contained in said will, and that she may in all 
other respects take such steps as may be deemed necessary to effectuate 
the terms of said will and to fully administer the estate of the said W. L. 
Harper.” The Clerk entered an order on the same day, granting the 
prayer of the petition. 

7. Estelle G. Harper, Executrix of the will of W. L. Harper, executed 
a deed on 5 January, 1950, sufficient in form to convey the undivided 
one-third interest in the 190 acre tract to the plaintiff, Odell B. Doub, 
in fee simple. The deed was made pursuant to a private sale, and the 
consideration for it was $3,333.33. 

8. The plaintiffs brought this action against the defendants on 27 De- 
cember, 1950, alleging in specific detail that the plaintiff Odell B. Doub 
acquired an indefeasible title to the undivided one-third interest in the 
190 acres under the deed of 5 January, 1950, and that the defendants 
make unfounded claims to estates in such property adverse to him. The 
plaintiffs pray judgment quieting the title of the plaintiff, Odell B. Doub, 
as against such unfounded adverse claims. The defendants, Andrew 
Blaine Harper and Elizabeth Simpson Harper, suffered judgment to be 
taken against them without answer. But the other defendants filed an 
answer through their guardian ad ittem, William S. Mitchell, admitting 
that they claim estates in the property in question adverse to the plaintiff, 
Odell B. Doub, under the will of W. L. Harper, and alleging in specific 
detail that the deed of 5 January, 1950, is void because the testamentary 
power of sale conferred on Estelle G. Harper, Executrix, by the will of 
W. L. Harper terminated on 5 May, 1938, when the personal estate of the 
testator was finally settled. The answering defendants seek a cancella- 
tion of the deed. 

When the cause came on for hearing, the plaintiffs and the answering 
defendants waived trial by jury under G.S. 1-184. After hearing the 
testimony presented by the parties, the presiding judge made findings 
conforming to the facts set forth above, concluded as a matter of law 
thereon that Estelle G. Harper, as Executrix, had no power under the 
will of W. L. Harper to convey the property in controversy to the plain- 
tiff, Odell B. Doub, and entered judgment canceling the deed of 5 Janu- 
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ary, 1950. The plaintiffs excepted and appealed, assigning the conclu- 
sion of law and judgment as error. 


EL. M, Whitman for plaintiffs, appellants. 
Willtam S. Mitchell for answering defendants, appellees. 


Ervin, J. The appeal presents this single questicn for determination : 
Did Estelle G. Harper, Executrix of the Will of W. L. Harper, have 
testamentary authority on 5 January, 1950, to sell the undivided one-third 
interest in the 190 acre tract to the plaintiff, Odell E. Doub? 

These legal principals are pertinent to this inquiry: 

1. A testator may confer on his executor by his will the power to sell 
his real property for any lawful purpose to which the testator wishes the 
proceeds of his real property to be applied. Powell v. Timber Corp., 193 
N.C. 794, 188 S.E. 161; Trogden v. Williams, 144 N.C. 192, 56 S.E. 865, 
10 L.R.A. (N.S.) 867; Johnson v. Johnson, 108 N.C. 619, 13 S.E. 183; 
Beam v. Jennings, 89 N.C. 451; Ferebee v. Procter, 19 N.C. 439. 

2. A testamentary power to sell real property generally continues as 
long as there remains an unfulfilled object or purpose of the testator in 
aid of which it was intended that the power should cr might be exercised. 
33 C.J.8., Executors and Administrators, section 278; Foley v. Devine, 
95 N. J. Eq. 473, 1238 A. 248; Crozer v. Green, 298 Pa. 438, 148 A. 506. 

3. Whether a testamentary power to sell real property extends beyond 
the period that the executor is to perform his ordinary legal duties in 
settling the personal estate depends on the intention of the testator as 
expressed in the will. 33 C.J.S., Executors and Administrators, section 
278; Sharpe v. Ogle, 188 Md. 10, 113 A. 340. 

The court below adjudged that Estelle G. Harper, Executrix of the 
Will of W. L. Harper, did not have testamentary authority to make the 
sale in controversy. Although the judgment does not ascribe any reason 
for this decision, it is evident that the trial court concluded that the 
testator conferred the power of sale on his executrix by the third item of 
his will merely to facilitate her performance of her ordinary legal duties 
in collecting his assets, paying his debts and settling his personal estate, 
and that consequently the power of sale terminated on 5 May, 1938, when 
she filed a final account showing the completion of these ordinary legal 
tasks, 

Candor compels the confession that the provision of the third item 
giving the executrix power to sell “any and all property” of the testator 
“during its administration or confirmation” undoubtedly lends color to 
this construction of the will. Nevertheless, such construction clearly con- 
flicts with the evident intent and purpose of the testator when due heed is 
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paid to everything within the “four corners of the instrument.” Walliams 
v. Rand, 223 N.C. 784, 28 S.E. 9d 247; Heyer v. Bulluck, 210 N.C. 321, 
186 S.E. 356. When this is done, it becomes apparent that the testator 
did not use the words “during its administration or confirmation” to 
indicate the time required by his executrix to discharge her ordinary legal 
duties of collecting his assets, paying his debts, and settling his personal 
estate, but that he employed them to define the period in which his will 
committed the management of his entire property to his widow, Estelle G. 
Harper, either in her fiduciary capacity as executrix or in her individual 
character as the primary object of his bounty. 

A consideration of all the provisions of the will discloses the dominant 
purpose of the testator to devote the entire income from all his property to 
the support of his widow until she dies or remarries. To this end, he 
gives her all of his estate, both real and personal, for life or during 
widowhood. Moreover, he confers on his executrix the express power to 
sell, exchange, invest, and reinvest “any and all property” of his estate. 
Even the caviler cannot contend that the power to exchange, invest, and 
reinvest the real property of the testator is related in any way to the ordi- 
nary duties of his executrix to collect his assets, pay his debts, and settle 
his personal estate. The grant of such power by the testator to his execu- 
trix manifests the deliberate intention on his part to have his estate 
actually yield an income to his widow during the time she is entitled to 
enjoy it. 

These things being true, it necessarily follows that the testator intended 
that the power of his executrix to sell, exchange, invest, and reinvest his 
property should not terminate at the settlement of his personal estate, but 
should continue until the death or remarriage of his widow. Inasmuch 
as the object or purpose of the testator to have his estate yield income to 
his widow throughout her life or widowhood had not been fulfilled on 
5 January, 1950, his executrix had authority under his will to sell the 
property in question to the plaintiff, Odell B. Doub, and to invest the 
proceeds of the sale in other property, so that the widow might use such 
other property or the income arising thereon until her death or remar- 
riage. It is noted here that the will explicitly empowers the executrix 
“to sell real estate . . . at private sale and to convey the same by such 
deeds or other instruments of conveyance as may be necessary to transfer 
legal title thereto.” 

In reaching the conclusion that the executrix had power to make a 
valid sale of the realty in question on 5 January, 1950, we have not over- 
looked the fact that she filed a final account on 5 May, 1938, showing that 
she had fully administered upon the personal estate, or the further fact 
that the Clerk of the Superior Court entered an order on that day ap- 
proving such final account and purporting to discharge the executrix. 
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Manifestly, an executor does not abrogate a testamentary provision 
giving him power to sell the realty of his testator after completion of the 
administration of the personal estate by making a final settlement of the 
personal estate. Sharpe v. Ogle, supra. Moreover, neither the final 
account of an executor nor an order of the probate court approving it is 
operative as to matters not included or necessarily involved in the account. 
Edwards v. McLawhorn, 218 N.C. 548, 11 S.E. 2d 562. Furthermore, an 
order of discharge made by the probate court on a final accounting by an 
executor cannot do more in any event than discharge the executor from 
liability for the past. It does not destroy the executorship, or revoke an 
unexecuted power of sale conferred on the executor by the will. Starr v. 
Willoughby, 218 Ill. 485, 75 N.E. 1029, 2 L.R.A. (N.S.) 623. Hence, 
neither the final account nor the order of the Clerk deprived the executrix 
of the power conferred upon her by the will to sell the real estate in 
question. 

There is no impropriety in the order made by the Clerk on 4 January, 
1950. In re Trust Co., 210 N.C. 385, 186 S.E. 510. 

For the reasons given, the judgment canceling the deed of 5 January, 
1950, is set aside, and the cause is remanded to the Superior Court of 
Forsyth County with directions that it enter a decree on the facts found 
adjudging such deed to be valid and quieting the title of the plaintiff, 
Odell B. Doub, to the property in controversy as against the adverse 
claims of the answering defendants, 

Error and remanded. 


MILLER’S MUTUAL FIRE INSURANCE ASSOCIATION OF ALTON, ILLI- 
NOIS, v. ROBERT W. PARKER, T/A PARKER’S ESSO SERVICE No. 2. 


(Filed 7 June, 1951.) 
1. Contracts § 7e— 
Under the fundamental freedom to contract, a party may stipulate 
against liability for his own negligence provided such provision is not 
violative of law or contrary to some rule of public policy. 


2. Bailment § 4-—- 

Ordinarily a bailee is not liable for loss or damage to the property 
bailed unless he is at fault, and therefore a provision of the contract that 
the bailee should not be liable for theft or destruction of the property by 
fire is a provision relieving the bailee from liability for his own negligence. 


The duty of a bailee to exercise due care to protect the property bailed 
against loss, damage or destruction, is a duty imposed by law from the 
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relationship of the parties and not a duty implied under the bailment con- 
tract, and a breach of this duty gives, rise to an action in tort for negligence 
rather than one on the contract. / 


4. Same: Contracts § 7e— 


While the bailee may contract against liability for his own negligence 
where there is no great disparity of bargaining power and where the con- 
tract of bailment concerns only the private affairs of the parties, the opera- 
tion of a public parking lot at which the public is dealt with on a uniform 
basis and prospective bailors must accept conditions imposed or go without 
the service, is a matter in which the public has an interest, and a con- 
tractual provision that such bailér should not be liable for a loss of 
vehicles by fire or theft is contrary to public policy and is unenforceable. 
Contracts in which the owner of the car is a mere licensee or lessee, dis- 
tinguished. 


APPEAL by plaintiff from Bennett, Special Judge, January Special 
Term, 1951, Mecxiensurc. New trial. 

Civil action to recover the value of a stolen automobile. 

Defendant operates an automobile parking lot in Charlotte in connec- 
tion with one of his filling stations. A Mrs. Jenkins contracted for the 
parking of her automobile on said lot on a monthly basis under an agree- 
ment that the defendant should not be liable for the loss of said vehicle 
by fire or theft. 

The automobile was stolen while parked on defendant’s lot. Plaintiff, 
insurance carrier, paid Mrs. Jenkins the loss sustained, took an assign- 
ment, and now sues under the doctrine of subrogation. In its complaint 
it alleges want of due care on the part of the defendant in protecting the 
automobile against theft and particularizes the acts of alleged negligence 
on his part. The defendant, answering, denies negligence or want of due 
care on his part and pleads the contract with the owner in bar of plain- 
tiff’s right to recover. 

Issues were submitted to and answered by the jury as follows: 

“1, Did Mrs. Jenkins agree that the defendant was not to be liable for 
the loss of her car by fire or theft ? 

“Answer: YEs. 

“2. Was Mrs. Jenkins’ automobile lost as the proximate result of the 
negligence of the defendant? 

Answer : 

“3, What damages, if any, is the plaintiff entitled to recover of the 
defendant ? 

“Answer:... | 

On the verdict rendered the court entered judgment against the plain- 
tiff and it excepted and appealed. 


a) 
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Taliaferro, Clarkson & Grier for plaintiff appellant. 
J. M. Scarborough for defendant appellee. 


Barnuity, J. A provision in a contract seeking to relieve a party to 
the contract from liability for his own negligence may or may not be 
enforceable. It depends upon the nature and the subject matter of the 
contract, the relation of the parties, the presence or absence of equality of 
bargaining power and the attendant circumstances. 

Under our system of government, freedom of contract is a fundamental, 
basic right of every citizen. Even so, the public interest is paramount. 
If the provision is violative of law or contrary to some rule of public 
policy, it is void and unenforceable. 

Under this limitation the courts are in complete accord in holding that 
a public service corporation or a public utility cannot contract against its 
negligence in the regular course of its business or in ,erforming one of its 
duties of public service. The limitation is likewise uniformly applied to 
certain relationships such as that of master and servant. 

Here complete accord ceases to exist. Some courts go so far as to hold, 
without qualification, that under no circumstances ray a person validly 
contract against liability for hig own negligence. Anno. 175 A.L.R. 14. 
However, the decided weight of authority limits the rule against such con- 
tracts to the principle that a party cannot protect himself by contract 
against liability for negligence in the performance of a duty of public 
service, or where a public duty is owed, or public interest is involved, or 
where public interest requires the performance of a private duty. Anno. 
175 A.L.R. 14. 

On this question the decisions of this Court are in accord with the 
majority view. We hold that even a public service corporation is pro- 
tected by such an exculpatory clause when the contract is casual and 
private, in no way connected with its public service and concerning pri- 
vate property in which the public has no interest. Singleton v. R. R., 
203 N.C. 462, 166 S.E. 305; Slocumb v. R. B., 165 N.C. 338, 81 S.E. 335. 

But here we are interested primarily in a contract of bailment con- 
taining a clause or provision protecting or attempting to protect the 
bailee against liability for his own negligence. 

We may note in the beginning that the contention of the plaintiff that 
the contract relied on by the defendant does not specifically exempt the 
defendant from liability for his own negligence and the language used is 
of such doubtful import that it should not be so construed is untenable. 
Ordinarily the bailee is not liable for loss of or damage to the property 
bailed if he is without fault. Whitlock v. Lumber Co., 145 N.C. 120; 
Beck v. Wilkins, 179 N.C, 231, 102 S.E. 313; Hanes v. Shapiro, 168 N.C. 
24, 84 S.E. 33; Falls v. Gofarth, 216 N.C. 501, 5 S.E. 2d 554. Speaking 
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to the subject in the Falls case, Stacy, C. J., says: “Ordinarily, the ha- 
bility of a bailee for the safe return of the thing bailed is made to depend 
on the presence or absence of negligence.” If, therefore, the contract at 
issue was not intended to protect the defendant against his own negligence, 
it is devoid of any real substance. So then, we are dealing with a contract 
which presents squarely the question debated on this appeal. 

At first blush it would seem that the duty of a bailee to exercise due 
care to protect the thing bailed against loss, damage, or destruction is an 
obligation imposed by the contract, and that a breach thereof gives rise 
to an action on the contract rather than in tort for negligence. Council 
v. Dickerson’s, Inc., 233 N.C. 472. But the courts uniformly hold that 
it is a legal duty arising out of the relationship created by the contract. 
If a person accepts and receives the property of another for safe keeping 
or other purpose under a contract of bailment, the law requires of him 
due care by reason of the semitrust relation he thus assumes. Hanes v. 
Shapiro, supra; Trustees v. Banking Co., 182 N.C. 298, 109 S.E. 6. The 
obligation to use due care in contracts of this type arises from the relation 
created by the contract and is independent, rather than a part of it. 
6 A.J. (Rev.) 348. That the obligation arises from the relation and not 
as an implied term of the contract is shown by the refusal of the law under 
certain circumstances to give effect to provisjons in the contract under- 
taking to nullify the effect of the obligation. Kenney v. Wong Len, 128 
A. 343. 

It is a well-recognized rule of law that in an ordinary mutual benefit 
bailment, where there is no great disparity of bargaining power, the bailee 
may relieve himself from the liability imposed on him by the common Jaw 
so long as the provisions of such contract do not run counter to the public 
interest. Hanes v. Shapiro, supra; Cooke v. Veneer Co., 169 N.C. 493, 
86 S.E. 289; Sams v. Cochran, 188 N.C. 731, 125 S.E. 626; Singleton 
v. R. #., supra; Anno, 175 A.L.R. 117. This rule is applied with practi- 
eal unanimity where the public neither has nor could have any interest 
whatsoever in the subject matter of the contract, considered either as a 
whole or as to the incidental covenant in question, and the agreement 
between the parties concerns their private affairs only. In respect to 
such contracts the publie policy of freedom of contract is controlling. 

Respecting other types of bailment, there are various shades of opinion. 
Many courts hold that where the bailee makes it his business to act as 
bailee for hire, on a uniform and not an individual basis, it is against the 
public interest to permit him to execulpate himself from his own negli- 
gence. And the decided trend of modern decisions is against the validity 
of such exculpatory clauses or provisions in behalf of proprietors of 
parking lots, garages, parcel check rooms, and warehouses, who undertake 
to protect themselves against their own negligence by posting signs or 


24 IN THE SUPREME COURT. [234 


INSURANCE ASSO. V. PARKER. 


printing limitations on the receipts or identification tokens delivered to 
the bailor-owner at the time of the bailment. In such cases, the difference 
is the difference between ordinary bailees, on the one hand, and what may 
be called professional bailees, on the other. They hold themselves out to 
the public as being possessed of convenient means and special facilities to 
furnish the service offered for a price. They deal with the public on a 
uniform basis and at the same time impose or seek to impose predeter- 
mined conditions which rob the customer of any equality of bargaining 
power. 

While there is authority contra, we are persuaded this rule is founded 
on reason and common sense and should prevail in respect to contracts 
such as the one relied on by the defendant. 

The complexity of today’s commercial relations and the constantly 
increasing number of automobiles render the questicn of parking a matter 
of public concern which is taxing the ingenuity of our municipal officials. 
People who work in the business sections of our cities and towns and who 
rely on automobiles for transportation find it difficult—sometimes impos- 
sible—to locate a place on the public streets where daily parking is per- 
mitted. They are driven to seek accommodation in some parking lot 
maintained for the service of the public. There they are met by pre- 
determined conditions which create a marked disparity of bargaining 
power and place them in the position where they must either accede to 
the conditions or else forego the desired service. 

Such was the case here. The defendant was engaged in the business of 
accepting automobiles for parking for hire, both on a daily and a monthly 
basis. He required the owner-bailor to surrender the keys to his auto- 
mobile so that he or his employee could park it at any place of his choos- 
ing and move it from time to time during the day as occasion might 
require. He had “a pretty good-sized sign,” “very prominently displayed” 
saying “Not responsible for loss by fire or theft.” He told Mrs. Jenkins 
“we would not be responsible for loss by fire or theft.” “I told her if 
there was any loss from fire or theft, it would be her responsibility. She 
left the car. She did not make any statement.” This same provision was 
printed on the identification tokens furnished those who parked by the 
day only. ‘Under these circumstances it is against the public interest to 
give force and effect to the exculpatory agreement which would relieve 
defendant from all liability for his own negligence.” 

We do not mean to say that this rule applies to all parking arrange- 
ments. Under the contract of the parties, the owner may be a mere 
licensee or a lessee. See Freeman v. Service Co., 226 N.C. 736, 40 S.E. 
2d 365; 7 Blashfield, sec. 4668. 

We have not cited any considerable number of authorities for the 
reason those interested may find a comprehensive annotation of the whole 
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subject in 175 A.L.R. at page 1 et seg. where some authority to sustain 
almost any shade of opinion may be found. See also Restatement of the 
Law of Contracts, Vol. II, sections 574 and 575; 7 Blashfield, sec. 4668; 
7A Blashfield, sec. 5022 et seg.; 6 A.J. (Rev.) 176 et seg. 

The verdict rendered is not sufficient to sustain the judgment entered. 
For that reason there must be a 

New trial. 


J. A. JOHNSON v. NEW AMSTERDAM CASUALTY COMPANY. 
(Filed 7 June, 1951.) 


> 


Insurance § 48b-—~ 


The fact that the franchise permitting the operation of a truck in the 
carriage of goods for hire is limited to the jurisdiction of the issuing 
authority, does not of itself limit the coverage of a liability policy to use 
of the truck in such territory. 


2. Insurance § 18a— 


Unambiguous insurance contracts will be construed according to the 
meaning of the terms used, interpreted according to their usual, ordinary 
and commonly accepted meaning, but when an ambiguous term is reason- 
ably susceptible to two interpretations, the courts will adopt that con- 
struction imposing liability. 


8. Insurance § 48b— 


Where a policy of liability insurance stipulates that the customary use 
of the vehicle is confined to a stipulated radius, coverage is not affected 
by an occasional use beyond the radius specified; but an agreement that 
the vehicle is to be operated entirely or exclusively within a specified 
radius confines the coverage to the radius stipulated. 


= 


Same— 


The policy in suit provided that the vehicle insured was customarily 
used within a fifty mile radius of the city where the vehicle was principally 
garaged and that no trips were customarily made beyond such radius or 
“within the area of cities and towns designated herein. Cities and towns 
excluded: State of North Carolina.” Held: The policy covers liability for a 
collision occurring in a rural section of North Carolina within a fifty mile 
radius of where the vehicle was principally garaged, notwithstanding that 
at the time the vehicle was returning from a trip beyond this radius. 


Stacy, C. J., took no part in the consideration or decision of this case. 


AppkaL by defendant from Sink, J., August Term, 1950, of Guitrorp 
(High Point Division), 
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This is an action to recover from the defendant the amount of an 
unsatisfied judgment and costs, which the plaintiff obtained in the Supe- 
rior Court of Guilford County (High Point Div:sion), on 22 March, 
1949, against one Darling Carroll Woodall, referred to hereinafter as 
Woodall. 

When this cause came on for hearing, the parties stipulated and agreed 
the Judge should hear the evidence, find the facts, make the necessary 
conclusions of law and render judgment thereon. 

A summary of the pertinent facts found is as follows: 

1. Sometime prior to 2 June, 1948, Woodall deciced to enter the truck- 
ing business and to do general hauling in and around Martinsville, Vir- 
ginia. He acquired a 1948, one and a half ton Chevrolet truck for use 
in this business. In order to obtain a license or permit to operate this 
truck as a carrier for hire, it was necessary for him to obtain public 
liability and property damage insurance and to file the policy therefor 
with the State Corporation Commission of Virginia. 

2. Woodall applied to the defendant for such insurance, covering the 
above described truck, the application being made through its duly 
authorized local agent in Martinsville, Virginia. The local agent and 
Woodall discussed various premium rates, and the agent advised Woodall 
that the premiums varied according to the territories in which motor 
vehicle operations were conducted. 

3. The defendant issued the policy, effective from and after 2 June, 
1948, for a period of one year, and forwarded it to the State Corporation 
Sommission of Virginia. The required annual premium was paid by 
Woodall. 

4. The policy contained an endorsement in the following language: 
“(1) The customary use of the automobile is confined to the area within 
a fifty mile radius of the limits of the city or town where the automobile 
is principally garaged as stated in the declaratior, excluding the area 
within cities and towns designated herein; and (2) No trips are cus- 
tomarily made by the automobile to any location beyond such radius or 
within the area of cities and towns designated here:n. Cities and towns 
excluded: State of North Carolina.” 

5. On 17 June, 1948, Woodall began a trip in said Chevrolet truck 
from Martinsville to Columbia, South Carolina, for she purpose of obtain- 
ing a load of watermelons, when he had a collisior. with an automobile 
owned and operated by the plaintiff, J. A. Johnson, resulting in extensive 
damage to the plaintiff’s automobile. The collision occurred in a rural 
area in North Carolina, on State Highway No. 220, thirty-three miles 
from Martinsville, Virginia. 

6. This collision was reported to the local agent of the defendant, in 
Martinsville, on 18 June, 1948. The defendant immediately gave notice 
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of cancellation of the policy, effective as of 21 July, 1948. The unearned 
portion of the premium was returned to Woodall, the defendant retaining 
the premium for the period from 2 June, 1948, to 21 July, 1948. 

7. The plaintiff herein instituted suit on 3 February, 1949, in the 
Superior Court of Guilford County (High Point Division), against 
Woodall, for the recovery of damages to the plaintiff’s Buick automobile 
resulting from the collision above mentioned. The summons and com- 
plaint in said action were duly served on Woodall. He notified the de- 
fendant of the institution of the action and made demand on it to defend 
the action on his behalf. This the defendant refused to do, and denied 
liability under the terms of its policy of insurance. 

8. Plaintiff obtained a judgment in the aforesaid court at the March 
Term, 1949, for $1,500.00 and costs in the sum of $15.60. Demand for 
payment of the judgment was made on Woodall and the defendant, neither 
of whom has paid the judgment and costs or any part thereof. Hence, 
this action to recover the amount of said judgment and costs, together 
with interest upon the judgment from 22 March, 1949, until paid. 

Upon the facts found his Honor held as a matter of law (1) that the 
endorsement, on the policy of insurance, involved herein, did not exclude 
coverage of the insured vehicle while operated within a radius of fifty 
miles of Martinsville, Virginia, and outside of locations within cities and 
towns in North Carolina; (2) that the aforesaid policy of insurance 
covered the motor vehicle collision hereinbefore mentioned, which occur- 
red on 17 June, 1948, and the defendant was legally obligated to defend 
the action brought against Woodall as a result of said collision; and (3) 
the plaintiff is entitled to recover of the defendant the sum of $1,500.00, 
together with interest from 22 March, 1949, until paid, $15.60 court 
costs for the use of the Clerk of the Superior Court of Guilford County, 
and the costs of this action. 

Judgment was entered accordingly, and the defendant appeals and 
assigns error. 


Welch Jordan for plaintiff. - 
Smith, Sapp, Moore & Smith for defendant. 


Denny, J. The defendant has brought forward numerous exceptions 
and assignments of error to the findings of fact by the court below. How- 
ever, there 1s evidence to support such findings and the exceptions thereto 
will not be upheld. 

Moreover, this appeal turns on the interpretation placed upon the 
endorsement attached to and made a part of Woodall’s policy of insurance. 

It is apparent that Woodall applied for a license or permit from the 
State Corporation Commission of Virginia to operate a truck for hire in 
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Virginia. Such Commission would have no authority to issue a license 
or permit to be used in interstate commerce. Even 30, this would have no 
bearing on the right of the defendant to issue a policy of insurance on 
Woodall’s truck, which would remain in full force and effect if and when 
the truck was operated outside the State of Virginia. Utilities Insurance 
Co. v. Potter, 188 Okla. 145, 105 P. 2d 259, 154 A.L.R. 512; certioran 
dismissed 312 U.S. 662, 85 L. Ed. 1109; Couk v. Ocean Accident & Guar- 
antee Corp., 188 Ohio St. 110, 33 N.E. 2d 9; Utelities Insurance Co. »v. 
Smith (C.C.A. 10th Cir.), 129 F. 2d 798. There is nothing in the de- 
fendant’s insurance contract which limits its liability to damages incurred 
only within that portion of the radius of fifty miles of Martinsville, Vir- 
ginia, which lies within the State of Virginia. 

If by attaching the endorsement set out herein to Woodall’s policy of 
insurance, it was the purpose of the defendant to exclude the State of 
North Carolina, or that portion of it which lies within a radius of fifty 
miles of Martinsville, Virginia, as a part of the area in which the truck 
was customarily used, it did not do so by the language used. 

Insurance contracts will be construed according to the meaning of the 
terms which the parties have used and unless such terms are ambiguous, 
they will be interpreted according to their usual, ordinary, and commonly 
accepted meaning. Motor Co. v. Insurance Co., 233 N.C. 251, 63 S.E. 2d 
538; Bailey v. Insurance Co., 222 N.C. 716, 24 S.E, 2d 614; Stanback v. 
Insurance Co., 220 N.C. 494, 17 S.E. 2d 666; Roberts v. Insurance Co., 
212 N.C. 1, 192 S.E. 8738; Gant v. Insurance Co., 197 N.C, 122, 147 S.E. 
740; Powers v. Insurance Co., 186 N.C. 336, 119 S.E. 481; Crowell v. 
Insurance Co., 169 N.C. 35, 85 S.E. 37; Penn v. Insurance Co., 158 N.C. 
29,73 S.E. 99. “But if they are reasonably susceptible of two interpre- 
tations, the one imposing liability, the other exclucling it, the former is 
to be adopted and the latter rejected, because the policies having been 
prepared by the insurers, or by persons skilled in insurance law and 
acting in the exclusive interest of the insurance cormpany, it is but meet 
that such policies should be construed liberally in respect of the persons 
injured, and strictly against the insurance company.” LHlectric Co. v. 
Insurance Co., 229 N.C. 518, 50 S.E. 2d 295, and cases cited. 

We hold that the language used in the endorsemnt simply means that 
the usual, or customary use of the truck, covered bv the policy of insur- 
ance, was limited to an area within a radius of fifty :niles of Martinsville, 
Virginia, exclusive of the area within cities and towns in North Carolina 
within that radius. And it is an indisputable fact that Martinsville, 
Virginia, is located not more than twelve or fifteen miles from the North 
Carolina State line. 

And when the customary or regular use of the insured vehicle is con- 
fined during the policy period to the territory within a fifty-mile radius 
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of the limits of the city or town where the motor vehicle is principally 
garaged, it refers to the principal use, and the coverage is not affected by 
an occasional use beyond the specified radius. Blashfield’s Cyclopedia of 
Automobile Law and Practice, Vol. 6, Insurance, Sec. 3974.5, p. 687; 
Appleman’s Insurance Law and Practice, Vol. 7, Sec. 4294, p. 61; Kin 
dred v. Pacific Automobile Ins. Co., 10 Cal. 2d 463, 75 P. 2d 69; Bandy 
v. Hast € West Insurance Co., Mo. App. (1942), 163 S.W. 2d 350; Car 
& General Insurance Corp. v. Novodoczky, 101 Ind. App. 509, 200 N.E. 
83. Cf. Crowell v. Insurance Co., supra; Farm Bureau Mutual Auto- 
mobile Insurance Co. v. Manson, 94 N.H. 389, 54 A. 2d 580; and Birn- 
baum v. Jamestown Mutual Insurance Co., 298 N.Y. 305, 83 N.E. 2d 128. 

It is different, however, where it is agreed that the insured motor 
vehicle is to be operated entirely or exclusively within a specified radius 
or territory. In such cases the policy is ordinarily construed as not 
covering the vehicle on any trip outside or beyond the limited area. 
Lummus v. Insurance Co., 167 N.C. 654, 83 S.K. 688; Person v. Tyson, 
215 N.C. 127, 1 S.E. 2d 367; Wallace v. Virginia Surety Co., 80 Ga. App. 
50, 55 S.E. 2d 259. 

The appellant is relying on the last cited cases in support of its posi- 
tion, each of which was decided on a factual situation substantially dif- 
ferent from that before us. 

In the Lummus case, supra, in consideration of a reduced rate, a pri- 
vate garage warranty was attached to the policy, in which it was agreed 
that the automobile would be kept in a private garage, at the residence 
of the insured, in Columbus, Georgia, with the “privilege, however, to 
operate car and to house in any other building or buildings for a period 
of not exceeding fifteen days at any one location at any one time, provid- 
ing the car is en route, visiting, or being cleaned or repaired.” The car 
was removed to Charlotte, North Carolina, not for the purpose of visiting, 
nor for having the car cleaned or repaired, but, on the contrary, its re- 
moval was permanent. It remained in Charlotte for five or six months, 
when it was placed in a machine shop in Columbia, South Carolina, in 
December, 1911, where it was destroyed by fire 10 January, 1912. The 
court held the permanent removal of the car from Columbus, Georgia, by 
reason of the provisions of the policy with respect to storage, rendered the 
contract of insurance void. 

In Person v. Tyson, supra, the collision occurred outside the city limits 
of Rocky Mount, whereas the policy of insurance covering the defendant’s 
taxicab expressly stated that the policy did not cover any losg resulting 
or arising from an accident while the taxi was being operated elsewhere 
than within the territorial limits of the City of Rocky Mount. 

It is true that in the case of Wallace v. Virginia Surety Co., supra, the 
collision occurred within the 500-mile radius specified in the policy, while 
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the truck was returning from a trip which extended 225 miles beyond the 
radius in which all operations were to be confined. However, we do not 
consider this authority as controlling or persuasive on the question before 
us, for the reason, as pointed out in the dissenting opinion thereto, the 
endorsement further provided that the insurer “shall not be lable for 
nor will it pay any loss or claim whatsoever that results from any accident 
or loss occurring while the automobile or automobiles described in the 
policy are being operated outside of the radius of 500 miles of the place 
where such automobile or automobiles described in the policy are prin- 
eipally garaged.” In light of this provision, it is difficult to understand 
how any operation within the area was excluded from coverage. 

In the instant case the collision occurred within the area in which it 
was agreed the truck was customarily used, and there was not sufficient 
evidence to warrant a finding of fact to the effect that it was not so used. 
Furthermore, if it should be conceded that all of North Carolina was 
excluded from the confined area, the agent of the defendant testified that 
the endorsement on Woodall’s policy permitted occasional trips beyond 
such area. 

The judgment of the court below is 

Affirmed. 


Sracy, C. J., took no part in the consideration or decision of this case. 


STATE v. VERN MARK SHERIAN anp WILLIAM PEDEN. 


(Filed 7 June, 1951.) 
Criminal Law 8§ 9, 53d— 


Where defendants admit that they aided a person who had committed a 
felonious assault in their presence to escape and avoid arrest and punish- 
ment, but contend that they acted under compulsion and through fear of 
death or great bodily harm at the hands of the felor. it is reversible error 
for the court to fail to charge the jury adequately upon this defense arising 
upon their testimony, G.S. 1-180, and a charge to the effect that such aid 
must have been willful and with a felonious intent to aid the felon to 
escape arrest and punishment without specific instructions on the question 
of compulsion, is insufficient. 


ApprEaL by defendants from Sink, J., October Term, 1950, of Rion- 
MOND, 

Criminal action tried upon a bill of indictment charging that the 
defendants willfully and feloniously, after a felonious assault with a 
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deadly weapon with intent to kill, inflicting serious injuries not resulting 
in death, had been made by one James Diggs upon one Rex Howell, with 
full knowledge that said felonious assault had been made, did render 
personal assistance and aid to the said James Diggs, aiding and assisting 
him to escape and avoid arrest and punishment. 

The evidence tended to show that the defendants and a man named 
James Diggs, who was known to the defendants and who was wanted for 
murder in Norfolk, Virginia, drove from Norfolk to Hamlet, North 
Carolina, on the night of 30 May, 1949. Sherian was driving a 1949 
Chevrolet car, Peden was in the front seat with him, and Diggs was in 
the back seat. As they approached the intersection of Highways 74 and 
77, in the western part of Hamlet, about 5:30 a.m., on 31 May, 1949, 
Rex Howell, a member of the Hamlet Police Department, recognized 
Diggs, and followed the car. The car was driven eastward through 
Hamlet. When the car had gotten past the corporate limits, traveling 
toward Laurinburg, Howell signaled the driver of the car to stop and 
asked the defendants to identify themselves, and they did so. Diggs was 
then asked if he had any identification and he replied he did not. When 
asked what his name was he said it was “Smitty.” The defendants told 
the officer all they ever heard him called was “Smitty.” The officer then 
requested Diggs to get out of the car. He searched him finding a small 
address book, and as he looked in it Diggs shot him in the face with a 
pistol. Diggs got in the car and Sherian drove him away. 

The evidence for the defendants tends to show that the defendant 
Peden went to visit the defendant Sherian at his home in South Norfolk 
on Sunday night, 30 May, 1949; that when he got ready to leave around 
ten o’clock, Sherian offered to take him home. His car was parked in 
front of his house. The defendants got in the car and after Sherian drove 
off, Diggs raised up in the back seat and said, “Drive me out of town.” 
Sherian tried to reason with him, but he said “No time for talk, drive on.” 
According to the defendants’ evidence, Diggs was armed with a pistol and 
they carried him to Hamlet, where his father lived, because of fear of 
bodily harm. 

When Diggs saw the officer following them in Hamlet, he said: “If he 
stops us, you know me only as “Smitty.” And when they were stopped 
by the officer Diggs said, “Everybody sit tight.” 

After Diggs shot Howell, the defendants testified, Diggs got back in 
the car and gave the command to “drive on.” Sherian drove his car 
down the highway for about a mile and a quarter, at which point Diggs 
directed him to stop. When Sherian stopped the car Diggs got out and 
said, “I’m going to take to the woods.” 

The defendants further testified that after Diggs left the car, Sherian 
turned the car around to go to the aid of the officer, but found the officer 
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had gone; that they then drove to Hamlet to report what had happened, 
and parked their car beside the Chevrolet place. They first decided the 
best thing to do was to report what had happened to the police. Then 
they got to thinking and decided the best thing to do was to return to 
Norfolk and report it to the police there. They caught a bus to Char- 
lotte, then caught a ride to Greensboro, and went by bus from Greensboro 
to Portsmouth and on to Norfolk, where they immeciately reported what 
had happened to the Norfolk Police Department. They were delivered 
to North Carolina officers at the State line that same day. 

The evidence tends to show these defendants were never in trouble 
before this time and were men of good character. 

From a verdict of guilty and the judgment entered upon the verdict, 
the defendants appeal and assign error. 


Attorney-General McMullan, Assistant Attorney-General Moody, and 
Walter F. Brinkley, Member of Staff, for the State. 
John Kerr, Jr., and Jones & Jones for defendants. 


Denny, J. The defendants based their defense solely upon their con- 
tention that whatever assistance they rendered to James Diggs, after he 
feloniously assaulted Rex Howell, was done under compulsion and through 
fear of death or great bodily harm at the hands of Diggs, and not with 
the intention or for the purpose of enabling him to escape arrest and 
punishment. 

In the charge in chief, the court instructed the jury that “the crime 
charged against the defendants . . . consists of the following elements: 
1. The felony charged must have been committed; 2. The accused must 
have known that the felony had been committed by the person received, 
relieved or assisted; 3. The alleged accessory or accessories must render 
assistance to the felon.” 

Later in the charge the court instructed the jury on the 3rd element of 
the crime of accessory after the fact, as follows: “The accessory, which 
the State contends applies to the cases of these defendants, and each of 
them, must render assistance to the felon named in the bill of indictment, 
meaning James Diggs, in this case. Did these defendants, or either of 
them, render assistance to the felon personally ?” 

The contentions of the defendants were adequately given and the gen- 
eral principles of law with respect to the crime charged were correctly 
stated as ordinarily applicable to the crime of accessory after the fact, 
where the question of the voluntariness or involunteriness of the assist- 
ance rendered to the felon is not raised. S. v. Williams, 229 N.C. 348, 
49 S.E. 2d 617; S. v. Potter, 221 N.C. 153, 19 S.E. 2d 257. But the 
court did not expressly instruct the jury as to the law applicable to the 
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specific evidence offered by the defendants in support of their defense, in 
the event it should find the facts to be as testified to by them. G.S. 1-180; 
S.v. Ardrey, 232 N.C. 721, 62 S.E. 2d 53; S. v. Herbin, 232 N.C. 318, 
59 S.E. 2d 635; S. v. Sutton, 280 N.C, 244, 52 S.E. 2d 921; S. v. Fain, 
229 N.C. 644, 50 S.E. 2d 904. And it is apparent from the request made 
by the jury, for additional instruction, that it desired to be instructed on 
this precise question. The request being in the following language: 
“We request instruction on the last part. In other words, from the time 
the shooting took place, from that point under fear or otherwise.” 

In response to this request, the court proceeded to give the following 
instruction: “The defendants, or either of them, if found beyond a 
reasonable doubt to have been present at the time the alleged felony was 
committed, to wit, the assault upon Officer Howell, Rex Howell, received, 
relieved, comforted, or assisted the person committing such felony, who 
is alleged to be one James Diggs, or in any manner aided him to eseape 
arrest or punishment, willfully and feloniously, it would be your duty 
upon such findings beyond a reasonable doubt, to return a verdict of 
guilty as to such defendant or defendants. The question of what moti- 
vated these defendants, or either of them, subsequent to that time is a 
question of fact for you to determine. The court calls your attention to 
the fact that as a matter of law, these defendants are not being tried 
here for any relationship, if any they had, with the alleged crime com- 
mitted by Diggs in the State of Virginia. The testimony relating to their 
conduct and their relationship in the State of Virginia and to their rela- 
tionship to Diggs was competent in this case, and is competent for you to 
consider as bearing upon the alleged intent of the defendants after the 
alleged assault upon the officer in Richmond County.” 

The court then proceeded to recapitulate the contentions of the State 
and of the defendants. And after giving the contentions of the defend- 
ants, which included those with respect to the trip from Virginia, the 
court then concluded its charge in the following language: “On the con- 
trary, if you find beyond a reasonable doubt that these acts, or any of 
them, were done for the purpose of relieving, protecting or assisting nega- 
tively or positively, the alleged felon, Diggs, then it would be your duty 
to return for your verdict one of guilty as to such defendant or defendants 
as you find as to. The guilt or innocence of these and each of them in 
this case 1s a question that you gentlemen are sworn to determine from all 
the testimony and all the circumstances in the light of the law as given 
you by the court.” 

It must be kept in mind that the only question before the jury, that was 
in dispute, was whether the assistance given by these defendants to James 
Diggs, after he feloniously assaulted Rex Howell, was done under com- 
pulsion and through fear of death or great bodily harm at the hands of 
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James Diggs, as contended by them, or with the willful and felonious 
intent and purpose to aid him to escape arrest and punishment. This 
was not only a substantial feature of the case, it was the crux of it. The 
testimony of the defendants themselves established every other element 
of the crime of accessory after the fact. 

The defendants were entitled to have the court instruct the jury to 
the effect that if, upon a consideration of all the evidence, it failed to find 
beyond a reasonable doubt, that the assistance rendered to James Diggs, 
after he committed the felonious assault upon officer Howell, was rendered 
with the willful and felonious intent to aid Diggs to escape arrest and 
punishment, and not under compulsion or through fear of death or great 
bodily harm, it should return a verdict of not guilty. 

We do not think the charge given was adequate in this respect. 

The defendants are entitled to a new trial, and it is so ordered. 

New trial. 


WACHOVIA BANK & TRUST COMPANY, EXEcUuToOR AND TRUSTEE UNDER THE 
Last WILL AND TESTAMENT oF DUNCAN CAMERON WADDELL, JR., 
DECEASED, v. VAUGHN A. WADDELL, Wipow, MARY WADDELL JOR- 
DAN, Wipow, KATE WADDELL, UnMarriep, FRANCIS C. JORDAN, 
MARY JORDAN, UNMaRRIED, JANET JORDAN, UNMARRIED, BETTY JOR- 
DAN JACOBS anp Her HvusBAnD, R. L. JACOBS, THORNTON JORDAN, 
A Minox, RALPH LEE, STEPHEN R. ADAMS anvd THE UNIVERSITY 
OF NORTH CAROLINA. 


(Filed 7 June, 1951.) 
1. Wills § 38c— 


Where there is a devise in trust to testator’s nephew and niece, with 
limitation over to their ‘bodily heirs” surviving tpon the death of the last 
surviving life beneficiary, the roll must be called as of the date of the death 
of the last surviving life beneficiary, G.S. 41-4, and the persons who can 
answer the roll as of that date take as devisees under the will and not by 
representation. 


2. Wills § 34c— 


Upon a devise in trust with direction that the trustee pay the income to 
testator’s sister for life and then pay the income to his named nephew and 
niece, with further provision that upon the death of the survivor of the 
life beneficiaries the fund should be distributed per capita among the 
“bodily heirs” of the said nephew and niece then surviving, held, the term 
“podily heirs” is used as descriptio personarum and embraces children, 
grandchildren and other lineal descendants who must be represented in 
order to be bound by a decree involving the estate. | 


3. Wills § 39: Taxation § 28— 


Liability for inheritance taxes must be decided in the first instance by 
the State and Federal collectors, subject to the rigat of review provided 
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by law, and therefore where neither collector is a party to an action to 
obtain the advice and instruction of the court in respect to the adminis- 
tration of the estate, the question of liability for inheritance taxes cannot 
be determined therein. 


AppEaL by plaintiff from Nettles, J., at Chambers, 26 April 1951, 
BuncomBe. 

The plaintiff instituted this proceeding to obtain the advice and instruc- 
tion of the court in respect of certain questions which have arisen in the 
administration of the estate of its testator. 

Duncan Cameron Waddell, Jr., died seized and possessed of a large 
estate. After making certain specific devises, he disposed of the residue 
of his estate as follows: 

“Item Exeven: I give, devise and bequeath (1) one-third of all 
the rest and remainder of my estate, real and personal in kind, absolutely, 
to my wife, Vaughn Andrews Waddell. 

“Trem Twetve: I give, devise and bequeath (144) one-third of the 
rest, residue and remainder of my estate to the Wachovia Bank & Trust 
Company as Trustees for the following uses, purposes and trusts, to-wit: 
My Trustee is to pay all necessary expenses incident to the management 
and handling of same, including taxes. The net income received by said 
Trustee after all expenses and taxes are defrayed, but from which no 
deduction for depreciation is to be made, is to be paid to my sister, Mary 
W. Jordan, formerly of Greensboro, N. C., now residing in Los Angeles, 
California, for and during the term of her life; and after her death the 
same shall be paid to my nephew, Francis C. Jordan and my niece Mary 
Jordan, share and share alike for and during the term of their lives; upon 
the death of either, this income shall be paid to the survivor during his 
or her life and upon his or her death (the remaining one), this trust shall 
terminate and the trust estate shall be divided per capita among the 
bodily heirs of my said nephew and niece then surviving, and if none, 
then to the University of North Carolina.” 

Item TuHirteen: In this section he devised the remaining one-third 
to the same trustee in language identical with that contained in Item 
TWELVE except that the income is to be paid to his sister Kate Waddell 
for and during her natural life, that is, in Irem Twetve the primary 
6bject of his bounty is his sister Mary W. Jordan and in Item TuHirteen 
it is his sister Kate Waddell. 

The widow dissented. The parties have agreed, subject to the approval 
of the court, to convey certain real property to the widow in fee in settle- 
ment of her claims for dower and a year’s allowance. One object of the 
proceeding is to obtain authority to perfect this proposed settlement. 


36 IN THE SUPREME COURT. [234 


Trust Co. v. WADDELL. 


Mary W. Jordan and Kate Waddell are 75 and 73. years of age respec- 
tively. Mary Jordan, now 49 years of age, has never married. Francis 
C. Jordan, named in Irmam Twetve and Item Tureen of the will, has 
four children now living and one grandchild, Lynn Barnard Jacobs, born 
29 August 1950. 

On 238 March 1951, a guardian ad litem was appointed for Thornton 
Jordan, infant son of Francis C. Jordan, and for the bodily heirs of 
Francis C. Jordan and Mary Jordan not now in esse. Lynn Barnard 
Jacobs, grandson of Francis C. Jordan, has never been made a party to 
this proceeding and is not represented by a guardian ad litem. 

The court below adjudged that upon the termination of the trust created 
by the will, the trust property shall go to the children of Francis C. 
Jordan and Mary Jordan then living; if there are no children, then to the 
University of North Carolina; “and Lynn Barnard Jacobs, son of de- 
fendants Betty Jordan Jacobs and R. L. Jacobs, does not now and cannot 
ever have any interest in the property or estate of Duncan Cameron 
Waddell, Jr., as beneficiary under his said will, and, therefore, is not a 
necessary or proper party to this action.” The judgment contains other 
adjudications and directions not material at this stage of the proceeding. 
Plaintiff excepted and appealed. 


Francis J. Heazel for plaintiff appellant, 

Kingsland Van Winkle, guardian ad litem for Thornton Jordan and all 
the bodily heirs of Francis C. Jordan and Mary Jordan not in esse. 

Tench C. Coxe, Jr.,and Adams & Adams for Ralph, E. Lee and Stephen 
R, Adams. 

John Y. Jordan, Jr., for Mary W. Jordan, Francis C. Jordan, Mary 
Jordan, Janet Jordan, and Betty Jordan Jacobs and husband, R. L. 
Jacobs. 

Woodson & Woodson for Vaughn A. Waddell. 

Andrew Joyner, Jr., for Kate Waddell. 


BarnuiLy, J. The judgment of the court below attempts to preclude 
the infant grandson of Francis C. Jordan, without notice and without 
a hearing. If, in fact, said infant “does not now and cannot ever 
have” any interest in the trust property, no harm is done by the de- 
cree. But such is not the case. The only disposition of the trust 
estate, at the termination of the trust, is contained in the direction that 
the property be then divided among the bodily heirs of testator’s nephew 
and niece, then surviving. To ascertain who are the ultimate takers, the 
roll must be called as of the day of the death of the last surviving life 
beneficiary. G.S. 41-4; Turpin v. Jarrett, 226 N.C. 135, 37 S.E. 2d 124; 
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Conrad v. Goss, 227 N.C, 470, 42 S.E. 9d 609; House v. House, 231 N.C. 
218, 56 S.E. 2d 695. Title vests in the ultimate takers at that time. 
Carter v. Kempton, 233 N.C, 1. 

The term “bodily heirs,” when used as descriptio personarum, as here, 
means issue and embraces children, grandchildren, and other lineal de- 
scendants. Matthews v. Matthews, 214 N.C. 204, 198 S.E. 663; Turpin 
v. Jarrett, supra, and cases cited. 

So then, the Jacobs infant is one of those who may take under the 
limitation over. Indeed, it is in the realm of possibility that he may be 
the one and only person capable of answering when the roll is called. 
Any decree entered herein at this time is not binding on him. Therefore, 
the title of the widow to the property to be conveyed to her under the 
agreement would remain in doubt during the continuance of the trust and 
eventually might be defeated by the superior right of the ultimate taker. 

If, at the time of the division, the Jacobs infant is entitled to answer 
the roll call, he will take his share of the estate in his own right as a 
devisee under the will and not by representation. No living person in 
his class is a party to this proceeding. Therefore, we may not hold that 
he is bound by the decree herein under the doctrine of class representa- 
tion. He must be made a party defendant and given an opportunity to 
be heard through a duly appointed guardian ad litem. To that end the 
cause must be remanded. 

There is, however, one question posed which we may as well consider 
and dispose of at this time. In its petition the plaintiff seeks a judictal 
answer to this question: “(f) Shall plaintiff as Executor report for 
Federal Estate of (sic) North Carolina Inheritance taxes the United 
States Treasury Bonds and the annuity insurance policies referred to in 
paragraph 22 above?” 

The bonds referred to are U. S. Treasury Series E, F, and G Bonds 
and the annuity policies are annuity policies in which the widow is named 
as beneficiary entitled to the amounts payable thereunder after the death 
of her husband. The court below directed: 

“LL. That plaintiff shall report as a part of the taxable estate of Duncan 
Cameron Waddell, Jr., deceased, for the purpose of determining the 
amount of Federal Estate Tax and North Carolina Inheritance Taxes 
payable, the value of United States Treasury bonds and annuity insur- 
ance policies referred to and described in Paragraph 20 (22) of the com- 
plaint, the value of the 160 shares of stock of Waddell, Sluder, Adams 
& Company, given to defendant Stephen R. Adams as set forth in Para- 
graph J, hereinabove of this judgment, and the value of all of the real 
and personal property included in the estate of said Duncan Cameron 
Waddell, Jr.” 
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The Collector of Internal Revenue for the Federal Government and the 
North Carolina Commissioner of Revenue for the State are the officials 
who must decide what assets are to be reported for Federal Estate Tax 
and State Inheritance Tax respectively, subject to the right of review 
provided by law. Neither is a party to this proceeding and therefore 
neither is bound by the decree herein. If the plaintiff is not satisfied with 
the rulings of the proper taxing authorities, it may, after exhausting all 
other statutory remedies, appeal to the court for relief. But the court, 
in the meantime, will not act as its advisory counsel in respect of these 
questions which must, in the first instance, be presented to and decided 
by governmental administrative agents. The order entered, in this re- 
spect, was premature. 

The cause must be remanded for further proceedings accordant with 
this opinion. 

Error and remanded. 


W. A. HALL, ror HIMSELF AND OTHER CREDITORS WHO May MAKE THEMSELVES 
PARTIES AND JOIN IN THis Suit, v. SHIPPERS EXPRESS, INC., J. S. 
GAUL anp R. W. MOSELEY, REcEIVER AND INDIVIDUALLY. 


(Filed 7 June, 1951.) 


1. Courts § 5: Judgments § 25: Receivers § 13— 


An order appointing a receiver by a court of competent jurisdiction in 
a proceeding regular upon its face may not be interfered with by order 
of another Superior Court judge, and an independent action instituted to 
have the receivership proceeding declared void is properly dismissed as 
being a collateral attack upon the order of receivership. 


2. Receivers § 8— 


The fact that the debtor admits the allegations of the complaint and 
joins in the prayer for the appointment of a receiver, if done in good faith, 
is insufficient in itself to show fraud or collusion and does not deprive the 
proceeding of its adversary character. 


8. Attorney and Client § 7— 


An attorney, since he occupies a fiduciary relationship, will not be 
allowed, as a matter of public policy, to represent both parties in an adver- 
sary proceeding, and a judgment or decree so affected will be set aside 
upon motion in the cause. 


4. Receivers § 8: Attorney and Client § 7: Judgments § 25— 


A judgment appointing a receiver may not be collaterally attacked on 
the ground that the same attorney represented both the plaintiff and the 
debtor in the action in which the receiver was appointed, but the proper 
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remedy is by motion in the cause to have the judgment vacated, in which 
case the court would have the power to make such further orders as might 
be necessary to protect the interests of the respective parties. 


Appa by plaintiff from Burney, J., 18 January, 1951, of New 
Hanover. 

This is an action instituted for the purpose of obtaining a judgment 
against each of the defendants, on an open account due the plaintiff by 
the defendant Shippers Express, Inc., and to have a receivership proceed- 
ing theretofore instituted in the Superior Court of Mecklenburg County 
declared null and void, and for the appointment of a Receiver of the 
Shippers Express, Inc., to take over its assets, and to have the court 
declare the plaintiff’s debt a first lien on the assets of the corporate 
defendant. 

The plaintiff alleges the receivership proceeding in the Superior Court 
of Mecklenburg County is null and void, for the reason that counsel who 
had represented Shippers Express, Inc., “for a good while” brought the 
action against the defendant corporation, and prepared the answer filed 
on behalf of said corporation, in which it admitted the allegations of the 
complaint and joined in the prayer for the appointment of a Receiver. 
The answer was verified by all the stockholders of the corporation except 
one, who owns only two shares of its capital stock. No counsel appeared 
of record for the defendant in the proceeding in Mecklenburg County. 
The plaintiff further alleges upon information and belief, that the pro- 
ceeding in the Superior Court of Mecklenburg County was fraudulent 
and void and instituted for the purpose of defrauding creditors of the 
defendant corporation. 

The defendant corporation and its Receiver, R. W. Moseley, through 
their counsel, entered a special appearance and moved to dismiss the 
action on the following grounds: 

“1, Shippers Express, Inc., was a North Carolina corporation with 
principal office in Charlotte, North Carolina, and was engaged in the 
business of motor transportation. 

“2. On 13 December, 1950, R. W. Moseley was appointed Receiver of 
Shippers Express, Inc., by order of Hon. A. R. Crisp, Judge presiding, 
in an action entitled ‘J. S. Gaul v. Shippers Express, Inc.,’ and the said 
R. W. Moseley . . . is now acting as Receiver of Shippers Express, Inc. 
A true copy of the order appointing said Receiver is attached and made 
a part hereof. 

“3. The summons, complaint and order to show cause in the above 
entitled action were served upon the defendants above named in Mecklen- 
burg County on 28 December, 1950.” 

The defendant J. 8. Gaul demurred ore tenus to the complaint. 
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The plaintiff offered in evidence, for the purpose of attack, a certified 
copy of the proceedings in the Superior Court of Mecklenburg County. 

It was admitted by the defendants that the same counsel appeared for 
the plaintiff and defendant in the action of J. S. Gaul v. Shippers Ex- 
press, Inc., and that thereafter the court appointed the same attorney as 
counsel for the Receiver. 

The court below held that the plaintiff is not entitled to maintain an 
independent action, but his remedy, if any, is by motion in the cause in 
the Superior Court of Mecklenburg County, in the action in which R. W. 
Moseley was appointed, and is now acting, as Receiver of the corporate 
defendant, and dismissed the action. 

Plaintiff appeals to the Supreme Court and assigns error. 


Isaac C. Wright for plainttff. 
John H. Small for defendants. 


Denny, J. The plaintiff does not allege that the complaint in the 
action of J. S. Gaul v. Shippers Express, Inc., filed in the Superior Court 
of Mecklenburg County, 138 December, 1950, or the answer thereto con- 
tains any allegation that is not true or that the pleadings filed therein 
were insufficient to justify the court in granting the relief sought. 

The proceeding in the Superior Court of Mecklenburg County appears 
to be regular on its face, and the court being one of competent jurisdiction 
in receivership proceedings, and having acquired jurisdiction of the 
parties and the subject matter in controversy, it may not be interfered 
with by any other court of co-ordinate authority. 14 Am. Jur., Courts, 
Sec. 243, p. 485 et seg. “That court which first takes cognizance of the 
controversy is entitled to retain jurisdiction until the end of the litiga- 
tion, to the exclusion of all interference by other courts of concurrent 
jurisdiction,” Gluck & Becker on Rec., Sec. 430, and quoted with approval 
by Clark, J. (later Chief Justice) in the case of Worth v. Bank, 121 N.C. 
343, 28 S.E. 2d 488. 

The mere fact that in a proceeding for the appointment of a Receiver 
for a debtor, the debtor admits the allegations of the complaint and joins 
in the prayer for the appointment of a Receiver, if done in good faith, 
such admissions are insufficient to show fraud or collusion, nor does it 
deprive the proceeding of its adversary character, or the court of its juris- 
diction. In many instances the owner of property for which a Receiver 
is sought cannot in good faith deny the allegations of the complaint, and 
the best interests of such defendant may require acquiescence in the re- 
quest for a Receiver. In re Reisenberg, 208 U.S. 90, 52 L. Ed. 403; Fuerst 
Nat. Bank v. U. 8. Encaustic Tile Co., 105 Ind. 227, 4 N.E. 846; 45 Am. 
Jur., Receivers, Sec. 119, p. 101. 
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The appointment of a Receiver under a consent dceree does not render 
his authority subject to collateral attack. 45 Am. Jur., Receivers, Sec. 
117, p. 99. 

In the case of Rousseau v. Call, 169 N.C. 173, 85 S.E. 414, where the 
Receiver instituted an action and the legality of his appointment was 
challenged, Hoke, J/., in speaking for the Court, said: “The court, in the 
exercise of its Jurisdiction, having entered judgment appointing plaintiff 
receiver, its judgment is not open to collateral attack, and, even if the 
order was improvidently made, its propriety is not open to question in 
this suit.” 

Where there is just ground for it, a Receiver can always be removed 
upon application to the proper judge. Mitchell v. Realty Co., 169 N.C. 
516, 86 S.E. 358; Fisher v. Trust Co., 188 N.C. 90, 50 S.E. 592. 

This Court, in Surety Corp. v. Sharpe, 232 N.C. 98, 59 S.E. 2d 598, 
speaking through Frvin, J., said: “The law contemplates the settlement 
of all claims against the insolvent debtor in the original action in which 
the receiver 1s appointed, except in the infrequent instances where the 
appointing court, for good cause shown, grants leave to a claimant to 
bring an independent action against the receiver,” citing Black v. Power 
Co., 158 N.C. 468, 74 S.E. 468. 

It is well settled, however, in this jurisdiction, that “the law does not 
tolerate that the same counsel may appear on both sides of an adversary 
proceeding, even colorably; and in general will not permit a judgment 
or decree so affected to stand if made the subject of exception in due time 
by parties injured thereby.” Jfoore v. Gidney, 75 N.C. 34; Molyneux 
vw. Huey, 81 N.C. 106; Arrington v. Arrington, 116 N.C. 170, 21 S.E. 
181; Marcom v. Wyatt, 117 N.C. 129, 23 S.E. 169; Patrick v. Bryan, 
202 N.C. 62, 162 S.E. 207. 

In each of the last cited cases, except Jfarcom v. Wyatt, the injured 
party or parties filed a motion in the cause to set aside the judgment 
theretofore entered in said cause, on the ground that counsel represented 
conflicting interests. In Marcom v. Wyatt, supra, the guardian ad litem 
interposed an objection to the confirmation of the sale of real estate, in 
which the infant was interested, on the ground that the attorney for the 
administrator who instituted the proceeding was also the legal adviser of 
the defendant guardian ad litem and prepared the answer. 

The rule which forbids the same attorney from representing both 
parties in an adversary proceeding is based upon the broad principle of 
public policy, which precludes persons occupying fiduciary relations from 
representing conflicting interests. Arrington v. Arrington, supra. See 
also Cotton Mills v. Cotton Mills, 116 N.C. 647, 21 S.E. 481, and cf. 
Moseley v. Deans, 222 N.C. 731, 24 S.E. 2d 630. 
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And while there is nothing to indicate that the able counsel who 
brought the original action against his corporate client, and prepared the 
answer for it, intended to do anything prejudicial to either party, if it 
can be shown that in the proceeding, adversary in form, there were con- 
flicting or antagonistic interests to be litigated between the parties, and 
that the plaintiff has been injured thereby, it would seem that upon such 
showing he would be entitled to have the judgment vacated. This, how- 
ever, would not prevent the court from making such further orders as 
might be necessary in order to protect the interests of the respective 
parties. Marcom v. Wyatt, supra. 

The ruling of the court below to the effect that plaintiff’s remedy, if 
any, is @ motion in the cause in the Superior Court of Mecklenburg 
County, where the original action is pending, will be upheld. 

The judgment of the court below is 

Affirmed. 


STATE v. C. C. ELLERS. 
(Filed 7 June, 1951.) 


1. Receiving Stolen Goods § 6— 


Evidence to the effect that after the commission of a larceny the perpe- 
trators of the offense told defendant about it and gave him a dollar, but 
that when asked if he gave defendant a dollar that; had been stolen, the 
witness stated that he had other money of his own, is held insufficient to 
be submitted to the jury on a charge of receiving stolen goods with knowl- 
edge that they had been stolen. 


2. Criminal Law § 52a (2)— 


Evidence which raises a mere conjecture or suspicion of guilt, or a mere 
possibility of the existence of an essential element of' the offense, is insuffi- 
cient to be submitted to the jury. 


8. Receiving Stolen Goods § 6— 


Evidence to the effect that after committing a larceny the perpetrators 
of the offense told defendant about it, counted the stolen money in his 
presence and agreed to divide it among themselves, that thereafter one of 
them hid the money in defendant’s yard, and that defendant in company 
with several officers went to search for it and found it in defendant’s yard, 
is held sufficient to be submitted to the jury on the charge of receiving 
stolen goods with knowledge that they had been stolen, since constructive 
possession as well as actual possession, is sufficient predicate for the 
offense. 
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4, Criminal Law § 57b— 


Where after verdict but before judgment a State’s witness makes a 
repudiation of his testimony upon which the State relied for conviction 
and without which there would have been insufficient evidence to be sub- 
mitted to the jury, the court should allow defendant’s motion to set ver- 
dict aside. 


Apprat by defendant from Sharp, Special Judge, November Term, 
1950, of GRANVILLE. 

The defendant was tried upon three bills of indictment. Bull No. 
26968 charged the defendant with aiding and abetting James Cockrell and 
Clarence Bell in the felonious and unlawful breaking, entering and lar- 
ceny of money from W. B. Taylor’s Store and the Blind Shop at Butner, 
North Carolina. No. 26968-(a) charged the defendant with breaking 
and entering W. B. Taylor’s Store, and with larceny and receiving, and 
No. 26968-(b) charged the defendant with breaking and entering the 
Blind Shop, and with larceny and receiving. 

The State offered little or no evidence in support of the charge of aiding 
and abetting or breaking and entering and larceny, and a motion inter- 
posed for judgment as of nonsuit, at the close of the State’s evidence, was 
allowed as to these counts, but overruled as to receiving. 

James Cockrell and his step-father, Clarence Bell, were rooming and 
boarding at the home of the defendant Ellers. Ellers and his wife were 
employed at the State Hospital at Butner. Cockrell was employed by a 
wholesale house in Durham as a traveling salesman and used Ellers’ auto- 
mobile in his work. 

The evidence as to receiving tends to show that on 17 February, 1950, 
in the early morning hours, Cockrell and Bell broke into and entered 
W. B. Taylor’s Store and took some cigarettes and two or three dollars 
in cash from the cash register. Cockrell testified that sometime later he 
went to the hospital and told Ellers what he had done and gave him a 
dollar. When asked if he gave Ellers a dollar that was stolen from 
Taylor’s Store, he stated he had other money of his own. 

On 21 February, 1950, Cockrell and Bell broke into the Blind Shop at 
Butner, and took approximately $120.00 from the cash register. Cockrell 
testified: “After we broke into the Blind Shop we counted the money in 
Ellers’ front room. Ellers was there at the time. We were going to 
divide the money three ways. We wanted to get enough money to open 
up a cafe.” Cockrell also testified that he smoked the cigarettes taken 
from Taylor’s Store and that the two or three dollars in change taken 
from Taylor’s Store was hid with the other money by Bell. Bell told the 
officers that he hid the money in Ellers’ yard. Ellers and several officers 
went to search for it, and Ellers found $122.00 tied up in a pocket hand- 
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kerchief about fifty feet from his steps under some broomstraw. Accord- 
ing to the State’s evidence, neither Cockrell nor Bell discussed either the 
larceny and breaking and entering of Taylor’s Store or the breaking and 
entering of the Blind Shop with Ellers, and he knew nothing about it 
until they told it at a later date. 

According to the record, subsequent to breaking into Taylor’s Store 
and the Blind Shop at Butner, North Carolina, James Cockrell was 
convicted of breaking and entering twenty-one places in Rocky Mount, 
North Carolina. 

No evidence was offered by the defendant. 

The jury returned a verdict of guilty of receiving ateicn property, 
knowing it to have been stolen, as charged. 

After verdict, but before sentences were imposed, James Cockrell re- 
quested permission to return to the stand and correct the misstatements 
made in his testimony at the time of the trial. He was permitted to do 
so, and testified: “Elers was in bed in another room and did not see him 
and Bell when they counted the money.” 

Whereupon, counsel for defendant moved to set the verdict aside. 
Motion denied, and the defendant excepted. 

From the judgments entered on the respective counts, the defendant 
appeals and assigns error. 


Attorney-General McMullan, Assistant Attorney-General Bruton, and 
Charles G. Powell, Jr.. Member of Staff, for the State. 
T. 8S. Royster for defendant. 


Denny, J. The only evidence that tends to show that Ellers may have 
gotten any of the money taken from Taylor’s Store, is found in Cockrell’s 
testimony. And his testimony in this respect is to the effect that he gave 
Ellers a dollar, but in response to a direct question as to whether he gave 
him a dollar that he had stolen from Taylor’s Store, he stated that he had 
other money of his own. Moreover, he testified that he smoked the 
cigarettes and that the two or three dollars in change taken from Taylor’s 
Store was hid with the other money. 

The burden being upon the State to show beyond a reasonable doubt 
that the defendant was guilty of the crime charged, it is our opinion that 
the State’s evidence with respect to receiving under that count, in bill 
No. 26968-(a), was insufficient to justify its submission to the jury. 
“Evidence which merely shows it possible for the fact in issue to be as 
alleged, or which raises a mere conjecture that it was so, is an insufficient 
foundation for a verdict and should not be left to the jury.” S.v. Vinson, 
63 N.C. 335; 8. v. Carter, 204 N.C. 304, 168 S.E. 204; S. v. Madden, 
212 N.C. 56, 192 S.E. 859; S. v. Adams, 218 N.C, 248, 195 S.E. 822; 
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S. v. Todd, 222 N.C. 346, 23 S.E. 2d 47; 8S. v. Harvey, 228 N.C. 62, 
44 S.E, 2d 472; 8S. v. Webb, 233 N.C, 382, 64 S.E. 2d 268; S. v. Jarrell, 
233 N. C., 741. 

The ruling of the court below on the motion for judgment as of nonsuit 
on the count charging the defendant with receiving stolen goods, knowing 
them to have been stolen, in bill No. 26968-(a), 1s reversed. 

As to the ruling of the court on the motion for judgment as of nonsuit 
on the count in bill No. 26968-(b), charging the defendant with receiv- 
ing, we think the evidence offered by the State was sufficient to warrant 
its submission to the jury. S. v. Stathos, 208 N.C. 456, 181 S.E. 2738; 
S. v. Wilson, 176 N.C. 751, 97 S.E. 496. “To constitute the crime of 
receiving it is not necessary that the stolen goods should be traced to the 
actual personal possession of the person charged.” 8S. v. Stroud, 95 N.C. 
626. Actual or constructive possession of property, knowing or having 
reasonable grounds to believe that it has been stolen, is sufficient to 
support a conviction of the crime of receiving. 53 C.C.J., See. 8, p. 505; 
S. v. Anthony, 206 N.C. 120, 173 S.E. 47; Longman v. Commonwealth, 
167 Va. 461, 188 S.E. 144. In the last cited case the court held that 
“while reception of -the stolen goods by the accused must be substantially 
proven, actual physical handling by him is not necessary. It is well 
settled that constructive possession is sufficient.” 

However, when the jury returned its verdict of guilty undér bill No. 
26968-(b), and the court then permitted the witness, on whose testimony 
the State relied for the conviction of defendant, to take the stand and 
repudiate his testimony as to the presence of the defendant when the 
witness and Bell counted the money stolen from the Blind Shop, in the 
front room of defendant’s home, the court should have allowed the motion 
of defendant to set the verdict aside. 

This evidence did not merely tend to contradict a former witness or to 
impeach or discredit him, S. v. Casey, 201 N.C. 620, 161 S.E. 81, but it 
was a repudiation of his own testimony, without which the State did not 
offer sufficient evidence to support a conviction of the crime of receiving. 
Therefore, the decisions ordinarily applicable to newly discovered evi- 
dence will not be held as controlling upon a factual situation like that 
disclosed by the present record. 

The verdict will be set aside and a new trial is ordered. 

Bill No. 26968-(a)—Reversed. 

Bill No, 26968-(b)—New trial. 
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CITY OF WILMINGTON, NORTH CAROLINA, NEW HANOVER COUNTY, 
AND C. R. MORSE, Crtry-Counry Tax Cotzector, v. LIZZIE WRIGHT 
MERRICK, LILLY WRIGHT, Onrity CHILDREN and Heres at Law oF 
TITUS WRIGHT, DEcEASED, AND THEIR HusBpanpdDs, EDWARD WRIGHT 
AND WIFE, ................ WRIGHT, AnD ANY AND ALL HitirS AND/OR DEVISEES, 
AND ANY AND ALL PERSONS, FIRMS OR CORPORATIONS WuHo MIGHT IN ANY 
CONTINGENCY CLAIM AN INTEREST IN THE PROPERTY INVOLVED IN THIS 
ACTION, KNOWN OR UNKNOWN, SUI JURIS oR NON Sur JuRIs, INCLUDING 
Any Nor in Essk WHO MIGHT BY POSSIBILITY HEREAFTER SET UP A CLAIM. 


(Filed 7 June, 1951.) 
1. Taxation § 42-— 


A prospective purchaser at a tax foreclosure is under duty to investigate 
the records, and the principle of caveat emptor applies to his purchase of 
the land, the tax deed being in effect a quitclaim deed without warranty, 
and therefore upon adjudication that a tax deed failed to pass the interest 
of certain owners who were not served with process, the purchaser at the 
tax sale is not entitled to a refund of his purchase money from the taxing 
units but is remitted to his right to enforee, as equitable assignee of the 
taxing units, such tax liens as he may have acquired. G.S. 105-414. 


2. Judgments § 9— 


The contention that petitioners are entitled to recover pro confesso 
against plaintiffs because of their failure to answer the petition within 
thirty days after it was filed, is not presented when it appears that the 
petition and notice were not served upon plaintiffs and that plaintiffs filed 
answer before the return date designated in the notice. 


APPEAL by plaintiffs from Walliams, J., at December Civil Term, 
1950, of New Hanover. Reversed. 

Motion in the cause by R. L. Lewis, purchaser at tax foreclosure sale, 
asking for refund of purchase money because of failare of title. 

This is a tax foreclosure suit brought under G.S. 105-414 against the 
heirs at law of Titus Wright, deceased. R. L. Lewis, who purchased at 
the commissioner’s sale, being unable to obtain possession, caused writ of 
possession to issue. Thereafter, Isabella Merrick Womack and Luberta 
Merrick Williams, granddaughters and heirs at law of Titus Wright, 
claiming that they were never properly joined as parties nor served with 
process as required by law, came in and moved the court to vacate the 
judgment of foreclosure and the deed made thereunder. The motion was 
allowed below and it was adjudged that the foreclosure judgment and 
the deed executed thereunder are void as to the movants Isabella Merrick 
Womack and Luberta Merrick Williams. The plaintiffs excepted and 
appealed to this Court. The purchaser, R. L. Lewis, -oined in the appeal, 
which was heard at the Fall Term, 1949, Decision affirming the lower 
court and holding that the foreclosure judgment and deed are void as to 
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Isabella Merrick Womack and Luberta Merrick Williams, heirs at law of 
Titus Wright, is reported in 231 N.C. 297, 56 S.E. 2d 648. The facts 
are there stated in detail. 

After the decision was certified to the lower court, the purchaser, R. L. 
Lewis, filed petition in the cause and moved the court for an order re- 
quiring a refund of the purchase money paid for the deed. When the 
motion came on for hearing below, the court entered an order finding, in 
part: (1) that R. L. Lewis in good faith bid off the land “under the 
belief that the court had full jurisdiction of the cause(s) and parties,” 
and that he was receiving “marketable title in fee simple”; (2) that “the 
plaintiffs City of Wilmington, New Hanover County, and C. R. Morse, 
City-County Tax Collector, were negligent in not having made all persons 
entitled to an interest in the property ... parties to said cause of 
action”; and (3) that of the $1,067 purchase money paid, the City and 
County received the sum of $945.19, with the residue of $121.81 being 
paid out in court costs and expenses of sale. 

The judgment entered by the court below directs: (1) that R. L. Lewis 
quitclaim to the plaintiffs all of his right, title and interest in the lands 
described in the commissioner’s deed; (2) that the plaintiffs immediately 
refund to R. L. Lewis the sum of $945.19, with interest thereon at the 
rate of slx per centum per annum from 16 June, 1948, together with his 
costs in the action to be determined by the Clerk, and (3) that the balance 
of $121.81 “is reserved to be deducted from and paid over to the said 
R. L. Lewis from the proceeds of any further sale of said lot or parcel 
of land.” 

The plaintiffs, in apt time, filed exceptions to the findings of fact and 
conclusions of law set out in the judgment and appealed to this Court, 
assigning errors. 


G.C. McIntire for plaintiffs, appellants. 
Thomas W. Davis for R. L. Lewis, movant, appellee. 


Jounson, J. The principle of caveat emptor applies with all its rigor 
to the purchase of real estate at a tax sale. Ordinarily, the holder of a 
tax deed executed pursuant to an invalid commissioner’s sale in a tax fore- 
closure suit may not obtain reimbursement from the taxing authorities. 

The fundamental fairness and soundness of this rule is apparent. One 
who purchases at a tax sale does so without warranty,—and usually with 
the expectation of substantial profit. He is chargeable with knowledge 
that a commissioner’s deed is no more than a quitclaim deed. There “are 
no implied covenants with respect to title, quantity, or encumbrance in 
the sale of real estate.” (Guy v. Bank, 205 N.C. 357,171 S.E. 341). The 
tax records, as well as the court papers in a foreclosure suit, are open 
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to inspection by prospective purchasers, It is the duty of one who would 
purchase a tax title to investigate, or cause to be investigated, all sources 
of title, “and if he fail to do so, it is his folly, against which the law, that 
encourages no negligence, will give him no relief.” (Foy v. Haughton, 
85 N.C. 169). Besides, it would seem to be unsound public policy to 
require local taxing units to underwrite the validity of these tax titles. 
Any such requirement would tend to render uncertain, if not to imperil, 
public finances. 

Therefore, in the instant case, the plaintiffs may not be required to 
make reimbursement. Our decision here is in accord with the principles 
applied in Turpin v. Jackson County, 225 N.C. 389, 35 S.E. 2d 180, and 
cases there cited. Decision is also in harmony with the decided weight 
of authority in other jurisdictions. See Annotations: 77 A.L.R. 824; 
116 A.L.R. 1408. 

The authorities cited by appellee are not controlling here. Most of 
them deal with rights and remedies of an innocent purchaser at an irreg- 
ular sale and relate to questions of title. These questions were resolved 
against the movant Lewis on the first appeal. (231 N.C. 297.) 

The status of movant’s title is not revealed by the record. However, 
it 1s indicated that he may have acquired the outstanding interest of at 
least one of the heirs of Titus Wright, deceased. Ir. any event, since the 
purchase money has been applied in exoneration of the land, whatever 
enforceable tax liens the plaintiffs may have had against the land would 
seem to have passed by subrogation to the movant Lewis, and any such 
liens may be fully enforced by him as equitable assignee of the plaintiff 
taxing units. Perry v. Adams, 98 N.C. 167, 73 S.E. 729; Lanier v. 
Heiltg, 149 N.C. 384, 63 S.E. 69; Anno.: 73 A.L.R. 612, p. 630 ef seg. 
See also G.S. 105-414. 

There is no merit in the suggestion made in the court below that the 
movant Lewis was entitled pro confesso to the reimbursement demanded 
because his petition in the cause was not answered within thirty days 
after it was filed. It is enough to say that the petition and notice of 
motion were not served upon either the plaintiffs or their attorney (State 
ex rel. Utilities Commission v. Martel Mills Corporation, 232 N.C. 690, 
62 S.E. 2d 80), and it appears that the plaintiffs filed answer before the 
return date designated in the notice. Therefore, we do not reach for 
decision the effect of failure to answer a petition in the cause duly served 
upon the adversary parties. 

Reversed. 
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ALTON G. SADLER v. ALICE McCRAW SADLER. 
(Filed 7 June, 1951.) 


1. Divorce § 21: Constitutional Law § 28——Husband invoking jurisdiction 
of sister state is bound by its decree awarding custody of children. 


Where, after agreement that neither party would remove the children 
from the State without notice to the other, the wife takes the children and 
goes to live with them in another state, and plaintiff institutes proceedings 
in such other state to regain their custody, held, the husband, having in- 
voked the jurisdiction of a court of a sister state in respect to matters 
within its authority, is bound by its decree awarding their custody to the 
mother, at least so long as the children remain in that state, and such 
judgment will be given full faith and credit here. 


2. Husband and Wife § 4c: Divorce § 3—~ 


Where husband and wife separate and she establishes residence in an- 
other state, he may not in his suit thereafter instituted against her in this 
State, maintain that her residence is in this State upon his contention that 
her domicile is here under the fiction of the unity of persons of husband 
and wife. 


3. Appeal and Error § 2-—~ 


An order in personam directing defendant wife to bring the children of 
the marriage into this jurisdiction, entered in an action for divorce and 
for custody of the children, is appealable, since if the wife delay her appeal 
until the final determination of the action she would have no election but 
to comply with the order or subject herself to contempt proceedings. 


APPEAL by defendant from Hatch, Special Judge, June Term, 1950, 
Orance. Reversed. 

Civil action for divorce a mensa and for custody of the children of the 
marriage, heard on motion of defendant for alimony; for support of the 
two minor children of the marriage; and for counsel fees, pendente lite. 

In September 1949, plaintiff and defendant separated. Prior thereto, 
on 19 August, plaintiff instituted an action to restrain defendant from 
taking the children of the marriage out of the State. On the return day 
of the rule to show cause, the parties agreed that neither would remove 
the children without notice to the other. Plaintiff then took a voluntary 
nonsuit. On 29 September, plaintiff instituted another action to restrain 
defendant from removing the children from the State. A judgment of 
nonsuit was entered therein on 14 October 1949. In the meantime, on 
30 September 1949, defendant took her son, six years of age, and returned 
to Milledgeville, Ga., where she has since resided. 

In October 1949, plaintiff went to Georgia and sued out a writ of 
habeas corpus in an attempt to gain custody of his son. On 31 October, 
pending the hearing, defendant came to North Carolina and took her 
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daughter, nine years of age, back to Georgia. On the hearing had on the 
return of the writ, the court found that by the pleadings in the cause and 
the evidence offered, the questions of the welfare of said children and the 
fitness of the parties to have their custody were at issue and awarded the 
custody of said infants to the defendant with the right of the father to 
visit them at any time and have them with him at his home in Chapel 
Hill during the month of August of each year, on condition he give a 
specified bond. Judgment was entered 8 November 1949. 

On 17 February 1950, plaintiff instituted this action. When the cause 
came on for hearing on the defendant’s motion, the court found as a fact 
“that it would be for the best interests of the two minor children involved 
in this controversy that they be brought within the jurisdiction of this 
Court and be made wards of this Court and subject to the jurisdiction 
of this court;” and ordered: 

“(a) That the defendant, Alice McCraw Sadler, bring the two minor 
children of the plaintiff and defendant, to wit, Virginia Ruth Sadler and 
Alton McCraw Sadler, into the jurisdiction of this court;” 

(b) That defendant be allowed $500 as payment on counsel fees; and 

(c) That the cause be continued. 

Defendant excepted to paragraph (a) of the order and appealed. 


Victor S. Bryant and Robert I, Lipton for plaintiff appellee. 
J. M. Watts, Jr., J. J. Fyne, and Douglass &d McMillan for defendant 
appellant. 


BarnuIL1, J. The parties to this action are now living separate and 
apart. Each charges the other with abandonment. After the separation, 
defendant returned to the State of Georgia where she has since main- 
tained her residence. Under these circumstances the plaintiff may not 
now assert the fictional unity of man and wife for the purpose of main- 
taining that his domicile is the domicile of his wife and children. Coble 
v. Coble, 229 N.C. 81, 47 S.E. 2d 798. 

Plaintiff is a nonresident of the State of Georgia. Even so, he invoked 
the jurisdiction of a court of that State. He sought relief in that forum. 
He was present and voluntarily submitted himself to the jurisdiction of 
that court with respect of matters within the scope of its power and 
authority. He, as well as the court below, is bound by the judgment 
therein entered, at least so long as the children remain in that State. 
In re Prevatt, 223 N.C. 8338, 28 S.E. 2d 564; Commissioners v. Scales, 
171 N.C. 523, 88 S.E. 868. 

The decree entered in the proceeding in Georgia instituted by plaintiff 
must be accorded full faith and credit in this jurisdiction. Allman v. 
Register, 233 N.C. 531. 
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The court below was without authority to enter any valid order affect- 
ing the custody of infants in the State of Georgia. Coble v. Coble, supra, 
and cases cited. 

So then, the effect of the order entered in the court below is to compel 
the defendant, under threat of citation for contempt, deliberately to 
attempt to defeat the jurisdiction of the Georgia court, already assumed, 
and bring the children within the jurisdiction of the court below so that 
it may reconsider the question of custody of the children and, possibly, 
reverse the decree of a sister State. It is true the courts, to further the 
ends of justice, may in a proper case, by a decree in personam, require a 
party to an action to do some act in respect to property outside its juris- 
diction and to enforce its order through its coercive authority. McRary 
v. Mckary, 228 N.C. 714, 47 S.E. 2d 27. But occasion for exercising 
that authority is not made to appear on this record. It is our duty and 
privilege to honor and respect the lawful decrees of sister States. It is 
not the way of courts of this State to attempt to evade or defeat them. 
That part of the order to which defendant excepts was improvidently 
entered. 

Had the defendant removed the children of the marriage from this 
State, after the summons and complaint in this cause were served upon 
her, for the purpose of defeating the jurisdiction of a court of this State, 
we might take a somewhat different view of the situation. 

The appeal here is not, as contended by plaintiff, fragmentary and 
premature. The defendant was ordered to commit a positive act which 
would defeat her rights under the Georgia decree. Had she been content 
merely to enter her exception and delay her appeal until the final deter- 
mination of the action, she would have had no election other than to 
comply with the order or else subject herself to the coercive authority 
of the court. 

The quoted paragraph (a) of the order entered to which the defendant 
excepts must be vacated. The decree, to that extent, is 

Reversed. 


ELBERT HERRING v. QUEEN CITY COACH COMPANY anp MRS. MABEL 
SPIVEY, ADMINISTRATRIX OF PAUL SPIVEY, DEcEaseEp. 
(Filed 7 June, 1951.) 
1. Judgments § 338b— 


A consent judgment, as well as a judgment on trial of issues, is res 
judicata as between the parties upon all matters embraced therein. 
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2. Same: Torts § 6: Pleadings § 31—Consent judgment adjudicating con- 
tributing negligence may be pleaded in bar to right of contribution. 


In an action against a bus company, consent judgment was entered in 
favor of the administratrix of the driver of the car involved in the ‘col- 
lision, in which action the issue of intestate’s contributory negligence was 
raised by the pleadings. Consent judgments were also entered in her 
favor individually and as next friend of a passenger in the car. In a 
later action involving the same collision instituted by a passenger in the 
bus against the bus company, it sought to join the administratrix on the 
theory that her intestate was a joint tort-feasor. Held: The administra- 
trix was entitled to plead the consent judgment in her favor as adminis- 
tratrix in bar to the right of contribution, since it adjudicated the question 
of intestate’s contributing negligence as between the parties, but the other 
consent judgments have no proper relation to the bus passenger’s action, 
and the administratrix’ allegations setting them up should have been 
stricken on motion. 


AppraL by defendant Coach Company from Sievens, J., September 
Term, 1950, of DuruHam. Modified and affirmed. 

Plaintiff instituted this action to recover damages for injury sustained 
while a passenger on the bus of the defendant Coach Company. The 
injury was alleged to have resulted from the negligence of the defendant 
oach Company in driving its bus into the automobile of Paul Spivey. 

Defendant Coach Company in its answer denied negligence on its part, 
and alleged that the negligence of Paul Spivey was the sole proximate 
cause of the collision and consequent injury to plaintiff. It further 
alleged that if the answering defendant be held negligent in any respect 
then Paul Spivey’s negligence, operating jointly and concurrently, was a 
contributing cause of the injury, and defendant prayed in event of recov- 
ery against it that it have judgment against Mabel Spivey, Administra- 
trix of Paul Spivey (now made an additional party defendant) for con- 
tribution under G.S. 1-240, 

In answer to the allegations of the cross-action against her, Mabel 
Spivey, Administratrix of Paul Spivey, denied that Paul Spivey was 
negligent as alleged, and as a further defense alleged that she as adminis- 
tratrix of Paul Spivey, had instituted suit against defendant Coach 
Company for damages for his wrongful death resulting from the collision 
described in the complaint, and that defendant Coach Company had 
answered in that suit denying its negligence and setting up as a defense 
contributory negligence on the part of Paul Spivey; that thereafter judg- 
ment by consent was rendered against the defendant adjudging that Mabel 
Spivey, Administratrix of Paul Spivey, recover of defendant $4,000 
damages in that suit. 

Mabel Spivey, Administratrix, alleged also that as growing out of the 
collision referred to she individually and as next friend of Linda Darnell 
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Spivey had sued the defendant Coach Company for damages for personal 
injuries caused by the negligence of the defendant Coach Company, and 
judgment in each case was rendered against the defendant. She pleads 
these judgments as res judicata and a bar to defendant’s cross-action 
against her for contribution on allegations that Paul Spivey was a joint 
tort-feasor. 

Defendant Coach Company moved to strike from the further answer 
of Mabel Spivey, Administratrix, such portions as referred to these judg- 
ments, particularly paragraphs 1, 2, 3 and 4 and exhibits A, B and C. 
This motion was denied and defendant Coach Company appealed. 


Fuller, Reade, Umstead & Fuller, A. H. Graham, Jr., for defendant 
Mrs. Mabel Spivey, Administratriz, appellee. 


R. M. Gantt for defendant Queen City Coach Company, appellant. 


Devin, J. The question presented by the appeal is the propriety of 
the ruling below denying the motion of the defendant Coach Company 
to strike from the answer of the additional defendant Mabel Spivey the 
allegations which refer to a previous judgment rendered in her favor as 
administratrix of Paul Spivey and against defendant Coach Company 
for damages for the wrongful death of Paul Spivey as result of the colli- 
sion between his automobile and defendant’s bus. This judgment is 
pleaded now as res judicata and determinative of the question of the negli- 
gence of Paul Spivey in causing the collision, for the reason that the 
question of his contributory negligence having been an issue in that suit 
and by the judgment decided adversely to the defendant, could not again 
be set up in a cross-action for contribution between the same parties. 

The rule seems to have been established that when in a cross-action by 
the defendant against an additional defendant for contribution as joint 
tort-feasor, it appears that in a previous action between them it had been 
determined that the additional defendant had not been contributorily 
negligent, the question could not again be raised in a suit between the 
same parties. Tarkington v. Printing Co., 230 N.C. 354, 58 S.E. 2d 269; 
Cannon v. Cannon, 223 N.C. 664, 28 S.E. 2d 240; Current v. Webb, 220 
N.C. 425, 17 S.E. 2d 614; 2 Freeman on Judgments, sec. 670. In the 
opinion in the Tarkington case, where the facts were similar, Chief 
Justice Stacy stated the applicable rule as follows: “The prior suit as 
between the then parties litigant determined the question whether the 
driver of the automobile was contributorily negligent or a joint tort- 
feasor with the owner and driver of the truck in bringing about the 
collision. Hence, as between the parties there litigant, this matter would 
seem to be res judicata,” 
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The defendant Coach Company, however, contends the rule stated in 
Tarkington v. Printing Company, supra, was predicated on a finding by 
the jury on issue submitted that the driver of the automobile was not 
guilty of contributory negligence, and this rule should not be applied 
when the judgment was by consent. True, the judgment set up here was 
a consent judgment, but it does appear that in the former suit this de- 
fendant pleaded as an affirmative defense the contributory negligence of 
Paul Spivey, and the judgment adjudged that plaintiff recover of the 
defendant the sum of $4,000 in the suit for the wrongful death of Paul 
Spivey. There were no reservations in the judgment, and, nothing else 
appearing, this judgment constitutes a final determination of the issues 
raised by the pleadings. Jenkins v. Jenkins, 225 N.C. 681 (684), 36 
S.E. 2d 233; Jefferson v. Sales Corp., 220 N.C. 76, 16 S.E. 2d 462; 
Stancil v. Wilder, 222 N.C. 706, 24 S.E. 2d 527. A judgment for the 
plaintiff under these circumstances without qualification or reservation 
would necessarily dispose adversely of an affirmative defense pleaded in 
bar by the defendant. 31 A.J. 107. 

The general rule is stated in an elaborate note in 2 A.L.R. 2d 511, as 
follows: “As a general proposition, it is well settled that a valid judg- 
ment or decree entered by agreement or consent operates as res judicata, 
to the same extent as a judgment or decree rendered after answer and 
contest, and is binding and conclusive upon the parties, and those in 
privity with them.” It was said in Law v. Cleveland, 213 N.C. 289, 195 
S.E. 809, “It is well settled that a consent judgment is just as valid and 
binding as a judgment rendered after trial of a cause.” Simmons v. 
McCullin, 163 N.C. 409, 79 S.E. 625; Lalonde v. Hubbard, 202 N.C. 771, 
164 S.E. 359; Gibson v. Gordon, 213 N.C. 666, 197 S.E. 135. 

This rule, however, would not apply here’to the consent judgments 
entered in the suits against the defendant by Mabel Spivey individually, 
or as next friend of Linda Darnell Spivey, as it does not appear that they 
were parties to the suit by the personal representative of Paul Spivey, or 
that his contributory negligence was at issue in those suits; nor is contri- 
bution now sought from them as joint tort-feasors. Those suits do not 
seem to have any proper relation to the present action. 

The court properly declined to allow the motion of defendant Coach 
Company to strike the first paragraph of the further answer and defense 
of Mabel Spivey, Administratrix, but the judgment should be modified to 
sustain this defendant’s motion to strike paragraph 2 thereof and exhibits 
B and C which were made parts of this paragraph. 

As thus modified the judgment is 

Affirmed. 


N.C.] SPRING TERM, 1951. 55 


STATE v. MOBLEY. 


STATE v. MRS. JESSIE MOBLEY. 
(Filed 17 July, 1951.) 


1. Constitutional Law § 29— 


The solicitation of orders by an agent in this State is an integral part of 
interstate commerce when the filling of the orders and the delivery of the 
goods require their transportation to this State from another state, espe- 
cially where the orders are subject to acceptance or rejection by the out 
of state principal. 


2. Same— 


Where agents solicited business in this State, taking a dollar deposit 
entitling the customer to one unmounted photograph subject to the right 
of the photographer to accept or reject orders, and the pictures are taken 
here but the processing of the pictures is done at the photographers out 
of state plant, the proofs returned here and delivered to the customer by 
another agent who takes any orders for additional photographs, which are 
mailed to the customer direct from the out of state plant, Held: The solici- 
tation of such orders is an integral part of interstate commerce. 


3. Constitutional Law §§ 11, 31— 


The constitutional inhibition on the part of the several states to regulate 
interstate commerce is subject to exception where the regulations are in 
the exercise of the police power reserved to the several states, but in order 
to come within the exception it is necessary that the exercise of the police 
power be real and bona fide and accomplished in some plain, appreciable 
and appropriate manner an objective within the police power, and that its 
bearing upon interstate commerce be incidental thereto. Art. I, Sec. 8, 
clause 3, of the Constitution of the United States. 


4. Constitutional Law § 31— 


The fact that a statute applies alike to all the people whether within 
or without the boundaries of the State is not determinative of whether it 
places an undue or discriminatory burden upon interstate commerce, but 
such statute may be discriminatory in applying to only one branch of a 
business or in imposing sanctions having no relationship to the volume of 
business transacted. 


5. Same—-Statute requiring bond of photographers soliciting business 
through agents held void as to interstate business as discriminatory 
burden on interstate commerce. 


A statute requiring photographers soliciting business by agents and 
issuing any coupon redeemable in whole or in part for photographic prod- 
ucts, to file a bond with the clerk of the Superior Court in each and every 
county in which their business is to be conducted, which bond should be 
conditioned upon the discharge by the principal of all contracts, repre- 
sentations and other obligations made by the principal or any solicitor of 
such principal, is held unconstitutional and void in regard to interstate 
business as discriminatory in applying only to the branch ,of the business 
operating through canvassers, solicitors or salesmen, in having no reason- 
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able relationship between the amount of business done and the sanctions 
imposed, and in making the bond liable for all representations and other 
obligations of the soliciting agents beyond the settled rules of law govern- 
ing liability upon the doctrine of respondeat superior. Art. 12, Chap. 66, 
of the General Statutes. 


6. Same: Constitutional Law § 11— 


A statute requiring the posting of bond in each and every county in 
which a photographer does business in this State through canvassers, 
solicitors or agents who issue coupons for photographic products, which 
bond should be liable for any loss or damage by reason of the failure of 
the photographer or its soliciting agent to fully perform any contract, 
representation or obligation in connection with the sale of any coupon, 
cannot be upheld as a burden on interstate commerce incidental to the 
exercise of a police regulation designed to prevent frauds, since the bond- 
ing requirement has no substantial relation to the prevention of frauds, 
but places a direct and unwarranted burden upon interstate commerce. 


AppraL by defendant from Burgwyn, Special Judge, and a jury, at 
Special November Term, 1950, of Enarcomsg. 

Criminal prosecution under warrant charging the defendant with sell- 
ing coupons while taking orders for photographs without having filed 
with the Clerk of the Superior Court of Edgecombe County a bond as 
required by Chapter 25, Session Laws of 1943, now codified as Article 12 
of Chapter 66 of the General Statutes of North Carolina (G.S. 66-59 
through 66-64). The pertinent parts of this statute are as follows: 

“Section 1. The title of this Act shall be ‘An Act to Prevent the Perpe- 
tration of Certain Fraudulent Practices by Photographers within the 
State of North Carolina.’ 

“Sec. 2. Definitions: 

“The term ‘Solicitor’ as used herein shall mean any agent, salesman, 
employee, solicitor, canvasser, or any other person acting for or on behalf 
of a photographer. 

“Sec. 3. No photographer or solicitor shall sell or issue any coupon, 
whether for a consideration or otherwise, purporting to be exchangeable, 
redeemable, or payable, in whole or in part, for any product of photogra- 
phy, including photographs, coloring, tinting, frames, mounts, folders, 
copying or the reproduction of photographs, and all other products of 
photography, unless the principal for which said business is conducted 
shall first file with the clerk of the Superior Court in each and every 
county in which said business is to be conducted a good and sufficient 
bond in the principal sum of two thousand dollars ($2,000.00), the con- 
dition of such bond being that the principal shall well and truly discharge 
all contracts, representations and other obligations made by said principal 
and all contracts, representations and other obligations made by any 
solicitor of such principal. 
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“Sec. 4. The coupons, as above defined, issued in any county shall be 
serially numbered, and before any bond, herein required to be filed, can 
be withdrawn, the principal on said bond shall file a sworn statement with 
the clerk, showing the lowest and highest serial number of the coupon, 
the total number issued, and the total number that has been redeemed. 
On the unredeemed coupons, the said principal shall show the name and 
address of the person to whom the said coupon was issued; that each of 
said persons have been notified, in writing, at the address shown, at least 
thirty (30) days prior thereto, to redeem said coupon, or otherwise that 
said coupon would become void on a day certain stated in said notice. 

“Sec. 5. Any person sustaining any loss or damage by reason of any 
photographer or solicitor failing to fully perform and discharge any 
contract, representation or other obligation in connection with the sale 
of any coupon purporting to be exchangeable, redeemable or payable, in 
whole or in part, for any product of photography, whether such contract, 
promise or representation be made by the photographer or solicitor, may 
recover in any court of competent jurisdiction against the principal and 
his, her or its surety, the sum of twenty-five dollars ($25.00), in addition 
to any actual loss or damage sustained, and any amount so recovered shall 
be a specific lien on the bond filed as herein required. 

“Sec. 6. Any person violating the provisions of this Act, including 
the make (making) of any false statement in the affidavit required under 
Section four of this Act, shall be guilty of a misdemeanor and, upon con- 
viction, be fined or imprisoned, or both, in the discretion of the court.” 

The case was first heard in the Recorder’s Court of the City of Rocky 
Mount, whence from a judgment of guilty the defendant appealed to the 
Superior Court of Edgecombe County, where the case was heard, upon 
defendant’s plea of not guilty, on the original warrant. The jury re- 
turned a special verdict finding, among other things, these pertinent facts : 

1. On 24 July, 1950, Olan Mills, Inc., having its principal office and 
place of business in Chattanooga, Tennessee, was engaged in the business 
of photography, and the defendant was one of its solicitors of business. 

2. The defendant on that date in the City of Rocky Mount, Edgecombe 
County, North Carolina, solicited orders for photographs, and received 
a deposit of $1.00 on one such order and gave the customer a coupon- 
receipt. 

3. The solicitation was made by the defendant under the corporation’s 
usual plan of operation, which is: 

(a) The initial orders for photographs are solicited in a municipality 
by a sales unit of from two to five solicitors. 

(b) An advance deposit of $1.00 is collected from each customer, who 
is given a coupon-receipt entitling him to one unmounted photograph. 
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However, the corporation reserves the right to accept or reject any order 
accepted by its salesman. 

(c) At the time the ecoupon-receipt is issued, the customer is notified 
where and when to appear later for the sitting within the municipality, 
at some location rented on a temporary basis. 

(d) At the appointed time and place, a cameraman of the corporation 
takes the sitting or exposure. 

(e) The exposed negatives are then sent by mail to the corporation’s 
plant in Chattanooga, Tennessee. There the negatives are developed, 
processed, and the proofs are made. 

(f) The proofs are then mailed back into the State to another repre- 
sentative of the corporation (herein referred to as the proof-passer). 

(g) And the customer is notified by mail when and where he may 
contact the proof-passer, select the proof, and order additional pictures 
if desired. 

(h) For the $1.00 initial deposit made to the solicitor, the customer is 
entitled to receive one unmounted photograph. 

(i) These final orders are sent by mail to the corporation’s plant in 
Chattanooga, where the finished photographs are processed or manufac- 
tured and mailed direct to the customer. No part of the processing or 
manufacturing is done within the City of Rocky Mount or the State of 
North Carolina. 

(j) If additional photographs are ordered, the balance due on the order 
is paid cash-on-delivery. 

4, No bond was filed with the clerk of the Superior Court of Edge- 
combe County as required by the statute. 

Upon the coming in of the special verdict, the defendant moved for 
judgment of acquittal on the ground that the statute violated by the 
defendant is unconstitutional and void. The court overruled the motion 
and held that the defendant was “guilty as charged in the warrant,” to 
which ruling the defendant excepted. The defendant then moved in 
arrest of judgment on the ground that the statute under which the war- 
rant was drawn is violative of and repugnant to Article I, Sections 1, 
17 and 31 of the Constitution of North Carolina, and is an unwarranted 
and invalid restraint of trade in interstate commerce and violative of 
Article I, Section 8, Clause 3 of the Constitution of the United States. 
The motion was overruled and the defendant excepted. The court then 
entered judgment adjudging the defendant guilty and decreeing that she 
pay a fine of $1.00 and the costs. Thereupon, the defendant renewed her 
motion in arrest of judgment. The motion was overruled and the defend- 
ant excepted. 

From the judgment entered, the defendant appeals, assigning errors. 
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el ES SL 


Attorney-General McMullan and John R. Jordan, Jr., Member of Staff, 
for the State. 

Battle, Winslow, Merrell & Taylor for defendant, appellant. 

Of Counsel: Joe Van Derveer, Chattanooga, Tennessee. 


Jounson, J. Decision here rests on the Commerce Clause of the Fed- 
eral Constitution. In disposing of the appeal on that ground, these two 
questions are posed: (1) Was the defendant, in soliciting orders for 
photographs, engaged in interstate commerce? (2) If so, does the chal- 
lenged statute place an undue or discriminatory burden upon such inter- 
state commerce in violation of the Federal Constitution ? 

1. The question of whether the defendant was engaged in interstate 
commerce.—The defendant insists that in soliciting orders for photo- 
graphs to be processed and manufactured in the State of Tennessee she 
was engaged in interstate commerce. It is her contention that the series 
of connected in-and-out-of-state events necessary to consummate each sale, 
beginning with the solicitation of the order, constitutes an integrated 
chain of interstate commerce. She insists that the act of soliciting the 
order in this State and the work of processing the negatives and that of 
first making the proofs and later manufacturing and finishing the photo- 
graphs in the out-of-state studio, is each an essential, component part of 
the series of events making up one composite transaction in interstate 
commerce. She therefore claims the protective benefits of the Commerce 
Clause of the Federal Constitution, Article I, Section 8, Clause 3, which 
provides that: 

“The Congress shall have power to regulate commerce with foreign 
nations, and among the several states, and with the Indian tribes; .. .” 

In support of her position, the defendant cites and relies upon the long 
line of “drummer” decisions of the Supreme Court of the United States 
beginning with Robbins v. Shelby County Taxing District, 120 U.S. 489, 
30 L. Ed. 694, and running through the decision in Nippert v. Richmond, 
397 U.S. 416, 90 L. Ed. 760. 

The defendant’s position appears to be well taken. It is firmly estab- 
lished by the “drummer” decisions that where an order is solicited by an 
agent and the filling of the order and delivery of the goods require their 
transportation from one state to another, the solicitation transaction is 
one of interstate commerce. .Vippert v. Richmond, supra (3827 U.S. 416, 
90 L. Ed. 760); Real Silk Hosiery Mills v. Portland, 268 U.S. 325, 69 
L. Ed. 982; Sonneborn Bros. v. Cureton, 262 U.S. 506, 67 L. Ed. 1095; 
Cheney Bros. v. Massachusetts, 246 U.S. 147, 62 L. Ed. 632; Crenshaw 
v. Arkansas, 227 U.S. 389, 57 L. Ed. 565; Dozter v. Alabama, 218 U.S. 
124, 54 L. Ed. 965; Rearick v. Pennsylvania, 208 U.S. 507, 51 L. Ed. 
295; Caldwell v. North Carolina, 187 U.S. 622, 47 L. Ed 386; Stockard 
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v. Morgan, 185 U.S. 27, 46 L. Ed. 785; Brennan v. Titusville, 153 U.S. 
289, 38 L. Ed. 719; Asher v. Texas, 128 U.S. 129, 32 L. Ed. 368; Corson 
v. Maryland, 120 U.S, 502, 30 L. Ed. 699; Robbins v. Taxing Dist., 120 
U.S. 489, 30 L. Ed. 694. See Annotations: 60 A.L.R. 994; 101 A.L.R. 
126; 146 A.L.R. 941. 

All the more is the act of solicitation an integral part of interstate 
commerce where, as in the instant case, the order obtained is subject to 
acceptance or rejection by the out-of-state principal. Stockard v. Mor- 
gan, supra (185 U.S. 27, 46 L. Ed. 785). See Annotations: 60 A.L.R. 
994, p. 1000 et seq. 

The State, in urging that the defendant’s activities in soliciting the 
orders for photographs may be treated as a purely local incident having 
no substantial relation to interstate commerce, cites and relies upon Lucas 
v. City of Charlotte, 86 F. 2d 394, 109 A.L.R. 297. That case, however, 
is not controlling. There the plaintiffs owned « studio in St. Paul, 
Minnesota, and were engaged in operating a transient photographic busi- 
ness, with salesmen and photographers operating in North Carolina under 
a plan of operations similar to that in the instant case. The plaintiffs 
brought suit in the United States District Court asking for injunctive 
relief against the collection of state and municipal license taxes sought 
to be collected as against both the canvassers and photographers, alleging 
that their dual-state operations amounted to interstate commerce and that 
the taxes complained of were unduly burdensome and discriminatory. 
The district court dismissed the bill. On appeal, the Cireuit Court in its 
opinion stated: “We do not think that the fact that the negatives of the 
photographs, after the taking, are sent away to Minnesota to be finished, 
makes the transaction one of interstate commerce. The actual work of 
the photographer is done in the state and the mechanical finishing of the 
negative does not change the fact that the photographer is carrying on 
his business in the City of Charlotte and the State of North Carolina.” 
The Court then, on finding that the amount of taxes involved did not 
exceed $75.00 per annum, held that “this amount was inadequate to confer 
jurisdiction upon the court,” and thereupon affirmed the action of the 
lower court in dismissing the bill. It may be significant that the lower 
district court in dismissing the bill had rested its decision, in part at 
least, on the ground that the plaintiffs had an adequate remedy at law, 
and also that the bill was defective for misjoinder of parties, it appearing 
that both municipal and state taxing authorities had been joined in one 
action. Consequently, in the light of these background facts, it may well 
be that the Circuit Court in reaching its decision gave only oblique con- 
sideration to the interstate commerce phase of the case. Also, in the cited 
Lucas case it appears that the facts in respect to the details of the out-of- 
state processing and finishing work may not have been developed before 
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the court so as to show, as in the instant case, the importance of these 
phases of the picture making business. Hence, the facts there may have 
been treated as being different from those in the instant case. But be that 
as it may, on the evidence disclosed by this record we are constrained to 
treat the out-of-state activities of processing the negatives and the actual 
making of the photographs of sufficient importance to make the composite 
transaction one of interstate commerce. Here it has been made to appear 
that the details of the work surrounding the development of the negatives, 
the processing of the proofs, and the manufacturing of the portraits in 
the studio, after developing the raw negatives, are among the most vital 
phases of the picture making business. To appraise these out-of-state 
events other than as essential parts of an interstate commercial trans- 
action would be to ignore natural logic and the practical import of these 
essential phases of picture making. 

While Lucas v. City of Charlotte, supra (86 F. 2d 394, 109 A.L.R. 
297), was decided in 1936, according to Shepard’s Citation Service it has 
been cited with approval in only one case,—Crazg v. Mills, 203 Miss. 692, 
33 So. 2d 801 (decided in January, 1948), which is a photography case 
involving substantially the same plan of in-and-out-of-state operations 
as the instant case. The Craig case is also cited and relied upon 
by the State in support of its contention that the incident of solicita- 
tion should be treated as a purely local activity, not involving interstate 
commerce. <A study of the Craig case reveals, however, that while it 
cites and approves the Lucas case on the principle of dissecting inte- 
grated interstate commercial transactions, nevertheless the court declined 
to enforce the Mississippi license tax against the studio’s solicitors. In 
the cited Craig case, the State of Mississippi had levied a license tax as 
follows: 

“Upon each person engaged in the business of selling, delivering or 
handling photographic coupons, certificates, or other devices used as or in 
exchange on photographs, or making or developing such photographs so 
procured to be made, the word person herein meaning, or limited to, an 
individual human being or person taking photographs in this state and 
developing same outside this state, as follows:’ (Rates, $10.00 to $25.00, 
depending on size of municipality in which operations were conducted. ) 

The partnership of Olan Mills brought suit against the state tax col- 
lector to restrain the attempted collection of license taxes from each of its 
canvassers, photographers, and proof-passers. It was the contention of 
the plaintiff Studio that the collection of a separate tax from each of the 
members of these three groups of its employees would unduly burden the 
business. The Mississippi Court, acknowledging that there was “consid- 
erable merit in the contention,” interpreted the taxing statute as being 
inoperative as to the canvassers and proof-passers, thus leaving the statute 
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to apply only to the photographers. It follows, therefore, that since the 
canvassers were relieved of the tax, the decision is only collaterally rele- 
vant to the question involved in the instant case dealing only with can- 
vassers. The decision in the Crazg case concedes that the plaintiff’s busi- 
ness operations were of an interstate character. However, in sustaining 
the tax on the photographers, the court held that “The interstate com- 
merce does not begin until after the work of the photographer in taking 
the negative is completed.” 

Thus, the two decisions, Lucas v. City of Charlotte, supra, and Craig 
v. Mills, supra, relied upon by the State, are fundamentally inconsistent. 
The Lucas case treats the out-of-state processing of negatives into proofs 
and the subsequent manufacturing of photographs as incidental, imma- 
terial contributions to a purely local business activity, not amounting in 
any aspect to interstate commerce. Whereas, the Cracg case recognizes 
that the operation of a between-states photographic business, like the one 
involved in the instant case, is interstate commerce, but holds that the 
business does not take on its interstate character wntil the work of both 
the salesman taking the orders and that of the phctographer in making 
the exposure is over. It follows, therefore, that these two cases may not 
be reconciled, and both cases being at variance with the long line of 
determinative decisions of the Supreme Court of the United States and 
state courts of last resort repudiating or refusing to follow these sug- 
gested principles of dissecting and isolating integrated interstate com- 
mercial transactions, neither case may be treated here as authoritative. 
Nippert v. Richmond, supra (327 U.S. 416, 90 L. Ed. 760); Real Silk 
Hosiery Mills v. Portland, supra (268 U.S. 825, 69 L. Ed. 982); Studzo 
v. Portsmouth, 95 N.H. 171, 59 A. 2d 475; Graves v. City of Gaines- 
ville, 78 Ga. App. 186, 51 S.E. 2d 58; Olan Mills, Inc. v. Tallahassee, 
or Fla. ...., 48 So. 2d 521; Nicholson v. Forrest City, 216 Ark. 808, 228 
S.W. 2d 53. See also collection of decisions, Annotation 60 A.L.R. 996, 
p. 1000; and 11 Am. Jur., Commerce, Sec. 46, p. 45. 

The recent decision of the Supreme Court of the United States in 
Nippert v. Richmond, supra (327 U.S. 416, 90 L. Ed. 760), seems to be 
decisive of the question here presented. There the appellant was engaged 
in soliciting orders in Richmond for a $2.98 ladies garment made by a 
Washington, D. C., manufacturer. Under the manufacturer’s plan of 
operations, the defendant on taking an order received from the purchaser 
a small down payment which paid her commission. The order was then 
mailed to the home office in Washington from whence the garment was 
sent through the mails, C.O.D. for the balance, to the purchaser. The 
orders were taken subject to out-of-state confirmation. The appellant 
had not complied with an ordinance of the City of Richmond which 
required a solicitor like her to pay a fixed-sum annual license fee of 
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$50.00. There, as here, it was urged that the incident of solicitation was 
a purely local transaction, which might be singled out and treated for 
local tax purposes “as separate and distinct from transportation or inter- 
course” in interstate commerce. There the attempt to isolate from an 
integrated chain of interstate transactions the important event of solicit- 
ing the order was disposed of by Mr. Justice Rutledge in this summary 
manner: 

“Tf the only thing necessary to sustain a state tax bearing upon inter- 
state commerce were to discover some local incident which might be 
regarded as separate and distinct from ‘the transportation or intercourse 
which is’ the commerce itself and then to lay the tax on that incident, all 
interstate commerce could be subjected to state taxation and without 
regard to the substantial economic effects of the tax upon the commerce. 
For the situation is difficult to think of in which some incident of an 
interstate transaction taking place within a state could not be segregated 
by an act of mental gymnastics and made the fulcrum of the tax. All 
interstate commerce takes place(s) within the confines of the states and 
necessarily involves ‘incidents’ occurring within each state through which 
it passes or with which it is connected in fact. And there is no known 
limit to the human mind’s capacity to carve out from what is an entire 
or integral economic process particular phases or incidents, label them as 
‘separate and distinct’ or ‘local,’ and thus achieve its desired result.” 
(90 L. Ed. 764.) 

Lucas v. City of Charlotte, supra, was decided in the Circuit Court of 
Appeals in 1936. Nippert v. Richmond, supra, was decided by the 
Supreme Court of the United States in 1945. Yet, in the Nippert deci- 
sion the Court refused to treat the incident of solicitation as a purely local 
event and made no reference to the Lucas case, either in the opinion 
proper or in any of the footnotes. 

It is also significant that a number of state courts, in dealing with 
in-and-out-of-state photographic transactions like those here involved, 
have followed the Nippert case in applying the principle that the incident 
of solicitation is an integral part of interstate commerce which may not 
be isolated and segregated : 

In Studio v. Portsmouth, supra (95 N.H. 171, 59 A. 2d 475, 
decided 1 June, 1948), solicitors were canvassing high school graduating 
classes in the State of New Hampshire for a Massachusetts studio. The 
exposures were to be made by cameramen in New Hampshire, the nega- 
tives to be processed and developed and the photographs made in Massa- 
chusetts. There a fixed-sum license tax on both the solicitors and the 
cameramen was challenged as being violative of the Commerce Clause. 
It was there held, with the Court citing the Nippert case, that the work 
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of the solicitors, as well as that of the cameramen, was interstate com- 
merce, and the tax statute was declared inoperative. 

In Graves v. City of Gainesville, supra (78 Ga. App. 186, 51 S.E. 2d 
58, decided 3 December, 1948), canvassers and cameramen were operating 
in the State of Georgia as agents of an Alabama studio. The plan of 
operations was substantially the same as in the instant case. There the 
statute imposed a fixed-sum tax on itinerant photographers. The statute 
was challenged as being violative of the Commerce Clause. The challenge 
was sustained, with the Nippert case being cited with approval. 

Olan Mills Inc. of Alabama v. City of Tallahassee, supra (...... Fla. 
eae , 43 So. 2d 521, decided 23 December, 1949), is another photography 
ease. It involves facts substantially similar to those in the instant case. 
There a city ordinance levied a fixed-sum license tax on the solicitors, the 
photographers, and the proof-passers, as in the Mississippi case of Craig 
v. Olan Mills, supra (203 Miss. 692, 33 So. 2d 801). There, as here, it 
was urged that the whole business should be treated as local, intrastate 
commerce, with the State relying upon the Lucas case. However, the 
Florida Court treated the Lucas case as not being authoritative, and held 
that the complainant’s business was properly classified as interstate com- 
merce. Accordingly, the challenged ordinance, as applicable to com- 
plainant, was held inoperative as being unduly burdensome and discrimi- 
natory. The opinion cites and follows Nippert v. Richmond, supra (327 
U.S. 416, 90 L. Ed. 760); Graves v. Gainesville, supra (78 Ga. App. 186, 
51 S.E. 2d 58); and Studio v. City of Portsmouth, supra (95 N.H. 171, 
59 A. 2d 475). 

Nicholson v. Forrest City, supra (216 Ark. 808, 228 S.W. 2d 53, 
decided 6 March, 1950), is also a photography case. The plan of 
operations was practically the same as in the instant case. There the 
solicitors, the photographers, and the proof-passers, like the defendant in 
the case at bar, were agents of Olan Mills, Inc., of Chattanooga, Tennes- 
see. There, as in the Florida case of Olan Mills, Inc. v. Tallahassee, 
supra (...... Fla. ....., 48 So. 2d 521), the city ordinance levied a fixed-sum 
tax on the three groups of field representatives, namely: the solicitors, 
the photographers, and the proof-passers. The activities of these three 
groups of field representatives were treated as being integrated parts of a 
series of acts constituting interstate commerce. The decision turns on 
the Nippert case, which is cited with approval. The challenged ordinance 
was declared inoperative as to all three groups, as being violative of the 
Commerce Clause. 

Such has been the thread of authoritative decision since the first 
“drummer” case in 1886 (Robbins v. Shelby County Taxing District, 
supra). It is in line with the observation of Mr. Justice Van Devanter 
in commenting upon the bounds and limits of the Commerce Clause in 
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Dahnke-Walker Milling Co. v. Bondurant, 257 U.S. 282, 66 L. Ed. 239, 
top p. 244, when he said that interstate commerce “comprehends all com- 
mercial intercourse between different states and all the component parts 
of that intercourse.” 

That the bounds and limits of “interstate commerce” should so encom- 
pass “all the component parts” of commercial intercourse “among... 
the several states,” is in harmony with the purpose of the Founding 
Fathers in delegating to Congress the power to regulate interstate com- 
merce, as aptly expressed by Mr. Justice Daniel in delivering the opinion 
in Veazie v. Moor, 14 How. (U.S.) 568, 14 L. Ed. 543, top p. 548: “The 
design and object of that power, as evinced in the history of the Consti- 
tution, was to establish a perfect equality amongst the several states as to 
commercial rights, and to prevent unjust and invidious distinctions, 
which local jealousies or local and partial interests might be disposed to 
introduce and maintain.” 

We hold, therefore, that the defendant in soliciting orders for photo- 
graphs was engaged in interstate commerce. 

2. The question of undue burden on interstate commerce.—The Com- 
merce Clause of the Federal Constitution, Article I, Section 8, Clause 3, 
“expressly commits to Congress and impliedly withholds from the several 
states the power to regulate commerce among” the states. Dahnke- 
Walker Milling Co. v. Bondurant, supra (257 U.S. 282, 66 L. Ed. 239, 
bot. p. 243). See also Pennsylvania v. West Virginia, 262 U.S. 5538, 
67 L. Ed. 1117, p. 1132. 

This is not to say, however, that the constitutional grant to Congress 
of the power to regulate interstate commerce forestalls all state actions 
affecting such commerce. Carolina State Highway Dept. v. Barnwell 
Brothers, 303 U.S. 177, 82 L. Ed. 734. The states in the exercise of the 
reserved police power may enact statutes in furtherance of the public 
health, the public morals, the public safety, and the public convenience, 
which may burden and bear upon interstate commerce,—provided such 
statutes are local in character and bear upon interstate commerce inci- 
dentally only. Boston d M. R. Co. v. Armburg, 285 U.S. 233, 76 L. Ed. 
729; Hannibal, etc. R. R. Co, v. Husen, 95 U.S. 465, 24 L. Ed. 527. 

“To render applicable the rule upholding state police regulations inci- 
dentally affecting interstate commerce, the legislation in question must 
be a real and bona fide exercise of the police power; such power may not 
be used as a mere cover for what amounts essentially to a regulation of 
interstate commerce or the imposition of a direct burden thereon.” 15 
C.J.S., Commerce, Sec. 11, p. 268. 

While it may be conceded that regulations designed to prevent frauds 
are embraced within the scope of the police power (11 Am. Jur., p. 1027; 
Merrick v. Halsey & Co., 242 U.S. 568, 61 L. Ed. 498), nevertheless an 
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express purpose to prevent possible frauds does not justify state legisla- 
tion which really goes beyond the legitimate pale of regulation and inter- 
feres with the free flow of interstate commerce. Real Silk Hosiery Co. 
v. Portland, supra (268 U.S. 325, 69 L. Ed. 982). 

It must appear that there is “some clear, real and substantial connec- 
tion between the assumed purpose of the enactment and the actual pro- 
visions thereof, and that the latter do in some plain, appreciable and 
appropriate manner tend toward the accomplishment of the object for 
which the power is exercised.” 16 C.J.S., Constitutional Law, Sec. 195, 
pp. 563 and 564. 

Since the range of a state’s police power “‘comes very near to the field 
committed by the Constitution to Congress, it is the duty of the courts to 
guard vigorously against any needless intrusion.” Hannebal, etc. R. R. 
Co. v. Husen, supra (95 U.S. 465, 24 L. Ed. 527, bot. p. 531). 

It is also fundamental that a burden imposed upon interstate com- 
merce may not be sustained simply because the statute imposing it applies 
alike to the people of all states, including the people of the state enacting 
such statute. Nippert v. Richmond, supra; Brennan v. Titusville, supra 
(153 U.S. 289, 38 L. Ed. 719; Minnesota v. Barber, 136 U.S. 313, 34 
L. Ed. 455; Robbins v. Taxing Dist., supra (120 U.S, 489, 30 L. Ed. 
694); 15 C.J.S., Commerce, Sec. 60, p. 378. See also Dean Milk Co. v. 
Madison, 340 U.S. 349, 95 L. Ed. (Adv. Op.) 228. 

The challenged statute is an innovation in the field of commercial regu- 
lation in this State. It singles out for regulation one branch of photog- 
raphy,—the branch which gathers its business through the medium of 
canvassers and salesmen. The statute requires the posting of an indem- 
nity bond as a condition precedent to engaging in this branch of photog- 
raphy. Anyone who would operate this type of business, before canvass- 
ing for an order, must “file with the clerk of the Superior Court in each 
and every county in which business is to be conducted a good and suffi- 
cient bond in the .. . sum of Two Thousand ($2,000.00) Dollars,” con- 
ditioned that the “principal shall... discharge all contracts, repre- 
sentations, and other obligations” made either by the principal or by “any 
solicitor of such principal.” 

This bonding requirement, it would seem, reaches beyond the justifiable 
purpose of the statute, which 1s, as expressed in the Act: “to prevent the 
perpetration of certain fraudulent practices by photographers within the 
State of North Carolina.” Here it is significant that the burdens im- 
posed by the bonding requirement are not limited to protecting or indem- 
nifying purchasers of articles of photography against fraudulent prac- 
tices. The bond is made liable for all “representations, and other obliga- 
tions” of any solicitor. Hence, this requirement engrafts upon the bond 
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unlimited liability for any and all representations and obligations of any 
solicitor, without regard for the presence or absence of elements of fraud. 

Also, in burdening the bond with unlimited liability for any “repre- 
sentation, or other obligation” of any solicitor, the statute in effect sus- 
pends settled rules of law governing the relation of principal and agent, 
under which ordinarily the principal may not be held liable for acts and 
conduct of the agent beyond the scope of the agent’s authority, actual or 
apparent. In one stroke, the challenged statute strikes down these fixed 
rules of substantive law and substitutes in lieu thereof an arbitrary rule 
of unlimited liability,—all under the pretext of preventing fraud in re- 
spect to an occupation heretofore treated as one of the lawful callings of 
life. (S. v. Ballance, 229 N.C. 764, p. 770, 51 S.E. 2d 731.) 

The bonding requirement, in attempting to extend liability to the outer- 
most limits of simple contractual liability, without reference to fraudu- 
lent practices, and in attempting to suspend the doctrine of respondeat 
superior, goes beyond the limits of legitimate regulation. These condi- 
tions engrafted by the statute upon the bonding requirement, when inter- 
preted in the light of common knowledge, would seem so to fetter the 
bond with contingent liabilities as to make compliance onerously difficult, 
if not prohibitory. Here the statute moves close to, if not beyond, the 
permissive bounds of the due process and equal protection clauses of the 
Constitutions. 

The challenged statute is also discriminatory and unduly burdensome 
because of the fixed-sum nature of the bonding requirement. Obviously 
there should be a direct relation between the volume of business trans- 
acted by a studio engaged in this type of business and the frequency in 
which the sanctions imposed by the statute may reasonably be expected 
to be called into play. However, the statute makes no provision by which 
the amount of the bond may be varied to fit the size or volume of business. 
It bears alike upon the large and the small operator. The studio whose 
salesmen collect deposits of $1.00 is required to post the same bond as 
the studio whose salesmen may collect larger or smaller sums. Whether 
the number of canvassers sent out from a studio into a given county may 
be one or a dozen, the same bond of $2,000 is required. Whether the 
county be one of large or small population, bond in the same amount is 
required. For canvassing a county for only a few days, the same bond 
is required as for a year. 

The fixed-sum bonding requirement, in failing to provide flexibility in 
reasonable relation to the volume of sales, is inherently discriminatory 
and unduly burdensome on interstate commerce, and violative of the 
principle applied in Nzeppert v. Richmond, supra. There, the fixed-sum 
license tax sought to be collected from the appellant Nippert, who was 
canvassing orders for garments to be shipped by an out-of-state manufac- 
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turer, was held inoperative as to her as being an undue burden on inter- 
state commerce. In that case the essence of the burden which was de- 
clared unduly oppressive sprung from the discrimination that was 
inherent in the fixed-sum license tax which bore no flexible relation to 
the volume of business. There it was said: “So far as appears a single 
act of unlicensed solicitation would bring the sanction into play. The 
tax thus inherently bore no relation to the volume of business done or 
returns from it.” (90 L. Ed., top p. 767.) 

The principle applied in the Nippert case is applicable here. It makes 
no material difference that in the Nippert case the fixed-sum burden 
imposed on the incident of solicitation took the form of a license tax. 
Whereas, in the instant case the fixed-sum burden stems from a bonding 
requirement imposed under colorable exercise of the police power. It is 
the ultimate effect of the fixed-sum burden that controls. Where sanctions 
imposed by a regulatory measure bear no substantial relation to the legiti- 
mate objects sought to be obtained, and impose direct burdens and stifling 
restrictions upon interstate commerce, it matters not that such burdens 
be imposed under guise of the police power, rather than the taxing power. 

We are constrained to the view that the bonding requirement here 
imposed bears no substantial relation to the legitimate purpose of the 
statute, z.e., the prevention of fraud. It is obvious that this require- 
ment places more than an incidental burden on interstate commerce. It 
places a direct, unwarranted burden thereon. Al! the more is this so in 
the light of the multiple nature of the requirement which makes it neces- 
sary for a separate bond to be filed in each and every county in which 
business is to be conducted. 

The decision in Town of Green River v. Bunger, 50 Wyo. 52, 58 P. 2d 
456 (appeal dismissed in 300 U.S. 637, 81 L. Ed. 854), relied upon by the 
appellee, is distinguishable, as pointed out in the recent decision in Breard 
v. Alexandria (341 U.S. 622, 95 L. Ed. 838, filed 4 June, 1951). The 
Breard case is also distinguishable from the instant case: there the police 
power was invoked by the City of Alexandria to give protection against 
a type of house-to-house canvassing which was treated in the challenged 
city ordinance as a social evil amounting to a public nuisance to be sum- 
marily suppressed as being subversive of the rights of citizens in the 
enjoyment of the privacy and quiet of their homes. 

See also Studio v. Portsmouth, supra (95 N.H. 171, 59 A. 2d 475); 
Graves v. City of Gainesville, supra (78 Ga. App. 186, 51 S.E. 2d 58); 
Olan Mills, Inc. v. Tallahassee, supra ( ... Fla... , 48 So. 9d 521); 
Nicholson v. Forrest City, supra (216 Ark. 808, 228 S.W. 2d 53). 

For the reasons given, Chapter 25, Session Laws of 1943, now codified 
as Article 12, Chapter 66, of the General Statutes of North Carolina 
(G.S. 66-59 through 66-64) is repugnant to the Commerce Clause,— 
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Article I, Section 8, Clause 3, of the Constitution of the United States. 
Therefore, the statute is declared invalid and inoperative as applied to 
the appellant herein. 

With decision here resting on the Commerce Clause, it is not necessary 
for us to discuss, and we refrain from further expressing an opinion as 
to, the appellant’s remaining exceptions which challenge the statute as 
being violative of the Constitution of North Carolina, Article I, Sections 
1, 17, and 31. It is enough to say that these protective safeguards,— 
counterparts of the Federal due process and equal protection clauses,— 
still stand as sentinels in the marketplace, ever vigilant and ready to hft 
stifling burdens from the portals of those who in fair competition make 
the better mouse traps. 

The judgment below is 

Reversed. 


STATE OF NORTH CAROLINA ON RELATIONSHIP OF THE EMPLOYMENT 
SECURITY COMMISSION OF NORTH CAROLINA v. C. R. MONSEES, 
SOUTHMONT, NORTH CAROLINA. 


(Filed 17 July, 1951.) 


1. Master and Servant § 58— 


What is an employing unit within the meaning of the Employment 
Security Act is not predicated upon the common law definition of master 
and servant or employer and independent contractor, but is determinable 
by the definitions set out in the statute. 


2. Same-— 


Where the owner of sawmills contracts with the owner of timber to 
deliver to him lumber cut in accordance with specifications furnished, and 
thereafter contracts with individuals to operate the sawmills and other 
individuals as loggers upon an agreed price per thousand board feet, which 
individuals employ others to assist them in their work to the knowledge of 
the owner of the sawmills, who testifies that cutting and delivering lumber 
under the contracts is a part of his usual business, held: the sawmill 
owner is an employing unit within the meaning of the Employment Se- 
curity Act. G.S. 96-8 (e), prior to the amendment of Session Laws of 
1949. (G.S. 96-8 (g) (1)). 


3. Master and Servant § 62— 


The findings of fact of the Employment Security Commission are bind- 
ing upon appeal when supported by competent evidence. G.S. 96-4 (m). 


Appeal by plaintiff from Clement, J., September Term, 1950, of 
Davipson. | 
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This is a proceeding to determine whether the defendant is liable as 
an employer for contributions on the remuneration received by certain 
individuals who performed services under contracts for the said defendant 
during the third and fourth quarters of 1943, the years of 1944, 1945, 
1946, and 1947, and the first and second quarters of 1948. 

A summary of the facts found by the Employment Security Commis- 
sion, which facts are supported by the evidence, is as follows: 

1. C. M. Wall and Son, Inc. (referred to hereinafter as Wall), of 
Lexington, North Carolina, is an employer under the Employment Se- 
curity Law of North Carolina and is engaged in manufacturing boxes 
from rough lumber. It has obtained its chief supply of rough lumber by 
purchasing timber tracts and contracting with sawmill operators to go 
on these tracts of standing timber to fell the trees, cut them into logs and 
saw the logs according to specifications given by Well, and to deliver the 
lumber at its plant in Thomasville, North Carolina. 

2, C. R. Monsees, a sawmill operator, of Southmont, North Carolina, 
began contracting with Wall in 1937, and has continued since that time to 
contract with Wall except for a short period during the latter part of 
1942 and the early part of 1943. He became a covered and liable em- 
ployer within the meaning of the Employment Security Law (formerly 
the Unemployment Compensation Law) during 1941 and such coverage 
was placed in suspense 1 October, 1942, but has never been terminated in 
accordance with the provisions of the law. 

3. Under all the contracts between C. R. Monsees and Wall, Monsees 
has contracted to furnish Wall, at its factory in Thomasville, North 
Carolina, rough lumber cut according to specifications furnished by Wall, 
and at stipulated prices per thousand board feet, from tracts of timber 
belonging to Wall. 

4, Since 1937, the services performed under contracts with Wall by 
Monsees have constituted approximately ninety per cent of the entire 
lumber operations of the said C. R. Monsees. During this time C. R. 
Monsees has purchased a few small tracts of timber, cut it, sawed it, and 
sold it to Wall, and on one or two occasions he purchased timber and sold 
the rough lumber to others. 

5. Prior to 1 October, 1942, the said C. R. Monsees operated one 
sawmill and employed directly all the labor necessary to fell the trees, cut 
them into logs, transport the logs to his sawmill, saw them according to 
specifications set out in his contracts with Wall, and to transport and 
deliver the lumber to Wall’s plant in Thomasville. Clay Carrick was 
employed by C. R. Monsees as a timber cutter, or tree feller, and was 
paid by Monsees on a board foot basis. During this period, Vestal 
Monsees, a brother of C. R. Monsees, was employed on an hourly basis as 
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a sawyer at the mill operated by C. R. Monsees. John Arville Cross also 
worked for C. R. Monsees occasionally and was paid by the hour. 

6. On or about 1 April, 1943, C. R. Monsees resumed his business of 
furnishing rough lumber to Wall. He entered into an agreement with his 
brother, Vestal Monsees, whereby Vestal Monsees agreed to take the mill 
belonging to C. R. Monsees and operate it on tracts of timber belonging 
to Wall, and to saw the logs brought to the mill into rough lumber accord- 
ing to specifications furnished by C. R. Monsees. Vestal Monsees has 
recelved an agreed price per thousand board feet for all lumber sawed 
by him since 1 April, 19438, and has employed his own help. C. R. Mon- 
sees received no rent for his mill and made all major repairs to it. Vestal 
Monsees was not permitted to use the mill for any purpose other than 
sawing logs on the premises owned or controlled by Wall, without the 
express permission of C. R. Monsees. Vestal Monsees has at no time had 
the right to move the mill from one boundary of timber to another with- 
out specific permission and authorization of C, R. Monsees. 

7. In 1946, C. R. Monsees purchased a new sawmill and entered into 
an agreement with John Arville Cross to operate it under the same con- 
tractual arrangements that Vestal Monsees operated the old mull. 

8. Prior to 1 October, 1942, and subsequent thereto, Clay Carrick 
employed such individuals as he needed to assist him in felling the trees 
and cutting them into logs according to specifications, on premises under 
the control of C. R. Monsees, at a specified price per thousand. 

9, Beginning in April, 1943, and continuing to the date of the hearing 
below, Joe Young, a logger, had an agreement with C. R. Monsees to log 
the mill operated by Vestal Monsees and was paid on a board foot basis. 

10. On or about 1 January, 1948, C. R. Monsees entered into an agree- 
ment with Mozelle Tysinger to log the mill operated by Cross, from tracts 
of timber owned by Wall and under the control of C. R. Monsees. 

11. C. R. Monsees knew that Vestal Monsees, John Arville Cross, Clay 
Carrick, Joe Young, and Mozelle Tysinger employed others to assist 
them in their work. 

12. Subsequent to resumption of operations in 1943, there was no rela- 
tionship between the respective individuals with whom C. R. Monsees 
entered into agreements hereinbefore mentioned. In each instance the 
agreement was by and between Monsees and the sawmill operator, the 
logger, and the timber cutter. The timber cutter was in no way respon- 
sible to the logger, and the logger was in no way responsible to. the sawmill 
operator, but each was responsible only to C. R. Monsees in order to 
assist him in the performance of his contract with Wall. 

Upon the facts found the Commission held that C. R. Monsees shall 
make reports and pay contributions to the Employment Security Com- 
mission of North Carolina on the earnings of Vestal Monsees, John 
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Arville Cross, Clay Carrick, Joe Young, and Mozeile Tysinger, as well 
as on the individuals employed by them and the individuals employed 
directly by C. R. Monsees from 1 April, 19438, and thereafter until such 
coverage is terminated in accordance with the provisions of the law. 

Upon appeal to the Superior Court by the defendant, the order of the 
Commission was reversed. The Commission appealed to the Supreme 
Court and assigns error. 


W. D. Holoman, R. B. Overton, and R, B. Billings for Employment 
Security Commission, appellant. 
T. S. Wall, Jr., and Charles W. Mauzé for C. R. Monsees, appellee. 


Denny, J. As we interpret the record before us, there is no contro- 
versy between the plaintiff and the defendant as to the amount of con- 
tributions due the Employment Security Commission, if it 1s determined 
the defendant is lable for contributions under the Employment Security 
Law. Likewise, if it is determined that Vestal Monsees, John Arville 
Cross, Clay Carrick, Joe Young, and Mozelle Tysinger were employees 
of C. R. Monsees within the meaning of the Employment Security Law, 
then it is conceded that the defendant had in his employ in each of twenty 
different weeks in the years involved, eight or more individuals. G.S. 
96-8 (f) (1). 

Therefore, the sole question for our determination 1s whether the above- 
named individuals were employees of C. R. Monsees within the meaning 
of the Employment Security Law. 

G.S. 96-8 (e), in pertinent part, reads as follows: “ ‘Employing unit’ 


means any individual or type of organization . . . which has, on or sub- 
sequent to January Ist, 1936, had in its employ one or more individuals 
performing services for it within this state ... Whenever any employ- 


ing unit contracts with or has under it any contractor or subcontractor 
for any employment which is part of its usual trade, occupation, profes- 
sion, or business, unless the employing unit as well as each such contractor 
or subcontractor is an employer by reason of subsection (f) of this section, 
or section 96-11 (c), the employing unit shall . . . be deemed to employ 
each individual in the employ of each such contractor or subcontractor 

. . Each individual employed to perform or to assist in performing the 
work of any agent or employee of an employing unit, shall be deemed to 
be employed by such employing unit for all the purposes of this chapter 
whether such individual was hired or paid directly by such employing 
unit or by such agent or employee, provided the employ) ing unit had 
actual or constructive knowledge of such work : 

The defendant knew that his subcontractors were Sern lowing individuals 
to aid them in carrying out their respective contracts with him in order 
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that he might fulfill his contractual obligations to Wall. In fact, accord- 
ing to the record, C. R. Monsees kept the pay rolls for each of the indi- 
viduals with whom he contracted to perform services for him and reported 
and paid the Federal old age and survival benefit insurance taxes to the 
Federal Government on the earnings of Vestal Monsees, Joe Young, Clay 
Carrick, and on the earnings of those employed to assist them in the per- 
formance of their agreements. All the taxes so paid were later deducted 
from the amounts due the respective individuals under their agreements 
which, in effect, placed the tax burden upon Vestal Monsees, Joe Young 
and Clay Carrick. The defendant also advanced wages to the employees 
of the above men and deducted such advances in his settlement with their 
employers. 

In 1946, the Internal Revenue Collector called upon the defendant to 
pay the Federal unemployment tax whereupon amended social security 
returns were made accompanied by affidavits to the effect that Vestal 
Monsees, Joe Young and Clay Carrick were subcontractors and should 
file separate returns under the terms of the Social Security Act. The 
amended returns were accepted by the Federal Government. 

The defendant contends that from and after 1 April, 1943, until the 
date of the hearing below, he was not a sawmill operator but merely a 
jobber, and that Vestal Monsees, Joe Young, Clay Carrick, John Arville 
Cross and Mozelle Tysinger were independent contractors, and that their 
work was not a part of his usual trade, occupation, profession, or busi- 
ness. This contention cannot be upheld in the light of the defendant’s 
own testimony, which is as follows: “From 1937 up until the present time 
I have had several contracts with C. M. Wall and Son to fell trees from 
their property, have them logged and sawed into rough lumber, and deliv- 
ered to their plant at Thomasville. I had individual contracts from time 
to time. The cutting and delivering of rough lumber under these con- 
tracts was part of my usual business whether I employed folks to process 
the lumber or whether I made contracts like I have since 1943. I placed 
the sawmills on the lands on which standing timber was, and on which 
C. M. Wall owned the timber rights, for the purpose of carrying out my 
contract with the company. I went on these lands from time to time and 
made the repairs to my sawmills. The property was under my control 
while I was carrying out this contract. I had my trucks to go out there 
and take this rough lumber and haul it from the sawmill on this property 
to Wall’s plant. . . . I did not require my brother, Vestal Monsees, to 
pay any rent on the sawmill unless he did some custom sawing. I didn’t 
make any arrangements about renting the sawmill to Vestal Monsees. 
I just told him to go out there, and that I would furnish the sawmill and 
would give him so much a thousand.” 
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In determining the employer-employee relationship within the meaning 
of the Employment Security Law prior to its amendment by Chapter 424, 
Section 5, subsection (1), of the 1949 Session Laws of North Carolina, 
now codified as G.S. 96-8 (g) (1), we cannot be governed by the usual 
definition of what constitutes the master and servant relationship or the 
status of an independent contractor. The Act itself fixes the status of 
the employment and includes many individuals who would be excluded 
under the definition of master and servant, and principal and agent at 
common law. Unemployment Compensation Com, v. Jefferson Standard 
Infe Insurance Company, 215 N.C. 479, 2 S.E. 2d 584; Unemployment 
Compensation Com. v. Insurance Co., 219 N.C. 576, 14 S.EB. 2d 689; 
Young v. Bureau of Unemployment Compensation, 638 Ga. App. 130, 
10 S.E. 2d 412. 

The individuals involved herein, according to the record, were sub- 
contractors under C. R. Monsees and engaged in doing work which con- 
stituted part of his usual trade or business in felling trees, having them 
logged and sawed into rough lumber in accordance with the terms of his 
contract with Wall, and the services performed by these subcontractors 
were performed on premises under the control of C. HK. Monsees, and were 
services which he had contracted with Wall to perform. He merely 
farmed out part of the work to Vestal Monsees, Joe Young, Clay Carrick, 
John Arville Cross, and Mozelle Tysinger, who were not independent con- 
tractors but employees of C. R. Monsees within the meaning of the pro- 
visions of the Employment Security Law. G.S. 96-8 (e). 

Moreover, the Commission found the pertinent facts in its hearing 
below, which facts are supported by competent evidence and are binding 
upon review. G.S. 96-4 (in); Employment Security Com. v. Kermon, 
932 N.C. 342, 60 S.E. 2d 580; Employment Security Com. v. Distribut- 
ing Company, 230 N.C, 464, 53 S.E. 2d 674; Employment Security Com. 
v. Roberts, 230 N.C. 262, 52 S.E. 2d 890; Unemployment Compensation 
Com. v. Harvey & Son Co., 227 N.C. 291, 42 S.E. 2d 86; Unemployment 
Compensation Com. v. Willis, 219 N.C. 709, 15 S.E. 2d 4. Furthermore, 
the facts found by the Commission support its judgment. Cf. Employ- 
ment Security Com. v. Tinnin, post, 75, where the relationship was that 
of consignor and consignee and the contract was merely one for the sale 
of goods by a method well recognized and widely sed in the sale of 
merchandise. | 

In our opinion, on the record before us, the plaintiff was entitled to 
_ an affirmance of the findings and conclusions reached by the Commission. 
Employment Security Com. v. Kermon, supra; Employment Security 
Com. v. Distributing Co., supra; Unemployment Compensation Com. v. 
Harvey & Son Co., supra. The judgment of the court below is 

Reversed. 
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STATE OF NORTH CAROLINA on RELATIONSHIP oF THE EMPLOYMENT 
SECURITY COMMISSION OF NORTH CAROLINA vy. GEORGE W. 
TINNIN, C. C. SPIVEY, C. W. BANNERMAN, C. E. HODGIN, J. HALL 
REABEN, McALLISTER OIL COMPANY, INC., anp R. P. ALLEN. 


(Filed 17 July, 1951.) 


Master and Servant § 58—Consignee held not employing unit under Em- 
ployment Security Act. 


Under a contract by which consignor agrees to deliver such quantity of 
its products as consignee might desire for sale at consignee’s place of 
business at the price stipulated by the consignor, but which does not re- 
quire consignee to devote all of his efforts to the sale of consignor’s prod- 
ucts or to sell any specific amount thereof, nor restrict consignee’s right to 
sell other products which are noncompetitive with the products of con- 
signor, held: the consignee is engaged in an individual business of his own 
free from control by the consignor and conducted outside consignor’s places 
of business, and therefore the consignee, having in his employ less than 
eight individuals, cannot be held an employing unit as an independent 
contractor under the consignor. G.S. 96-8 (f) (8) prior to its repeal 
18 March, 1947. 


AppraL by defendants from Frizzelle, J., October Term, 1950, of 
CUMBERLAND. ; 

This is a proceeding brought by the Employment Security Commission 
of North Carolina against George W. Tinnin and others, to determine the 
liability of the defendants under G.S. 96-8 (f) (8) of the Employment 
Security Law, which subsection became effective 13 March, 1945, and 
was repealed 18 March, 1947. 

When this cause came on for hearing before the Deputy Commissioner 
of the Employment Security Commission of North Carolina, certain 
stipulations were entered into, which summarily stated were as follows: 

It was agreed by and between counsel representing the plaintiff and the 
respective defendants (1) that a record should be made only in the ease 
against the defendant George W. Tinnin, and that the decision based 
upon the record in his case would be binding on the other defendants; 
(2) that The Texas Company, a corporation, is and was an employer 
under the provisions of the Unemployment Compensation Law during 
the years 1945, 1946 and 1947, and that said corporation was required 
to pay taxes or contributions upon wages paid its employees in the State 
of North Carolina during said years; (3) that The Texas Company was 
engaged in the business of distributing, at wholesale, petroleum products 
in the State of North Carolina through its own facilities and by means 
of salaried employees carried upon its pay roll during the years 1945, 
1946 and 1947; (4) that none of the consignee defendants had in his or 
its employ as many as eight individuals during the calendar years 1945, 
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1946 and 1947; and (5) that there is no dispute as to the amount of taxes 
assessed if it is determined that the various employing units are covered 
under the provisions of the Unemployment Compensation Law, now the 
Employment Security Law. 

The facts are not in dispute. The agreement between The Texas Com- 
pany, the consignor, and George W. Tinnin, the consignee, called for the 
delivery of such quantity of the consignor’s products as the consignee 
might desire for sale at his place of business in Fayetteville, North Caro- 
lina. The consignee was obligated to sell the petroleum and other prod- 
ucts consigned to him, at prices fixed by the consignor to such customers 
as the consignee might select, either for cash, or on credit properly 
authorized, except the consignee was authorized to extend eredit (a) to 
any customer he chose on his own account and (b) to consignor’s cus- 
tomers in excess of credit limits approved by the consignor; provided 
that, in either instance, the consignee should pay the consignor cash, on 
demand, for sales of products so made. The consignee was paid specified 
commissions on all sales of consigned products. Title to unsold goods 
remained in the consignor. The consignee leased the bulk plant used in 
the operation of his business from the consignor, but he was obligated 
to bear all expenses, furnish trucks and any other equipment which he 
might require in the conduct of his business, furnish all help and assume 
full direction and control over all his employees, and to pay all contribu- 
tions for workmen’s compensation and unemployment insurance respect- 
ing such employees. The agreement which was subject to cancellation 
upon five (5) days written notice by either party, did not bind the con- 
signee to devote all his efforts to the sale of the products of the consignor ; 
nor was there any restriction upon the consignee’s right to sell other 
products that were noncompetitive with the consignor’s products, nor 
was the consignee obligated to sell any specified quantity of the consign- 
or’s goods. In fact, the consignee could not obtain fuel oil from the con- 
signor during the period involved, and purchased such oil from various 
companies and distributed the same in his territory. 

Upon these facts, the hearing commissioner found as a fact that during 
the period involved the consignor distributed gasoline, oil and other 
petroleum products as a part of its usual trade or business, and concluded 
as a matter of law that the defendant consignee was an employer within 
the meaning of Section 96-8 (f) (8) of the Employment Security Law 
(during the period from 13 March, 1945, through 17 March, 1947), by 
reason of the terms of the consignee’s agreement referred to herein, under 
the consignor, and entered an order directing the defendant Tinnin and 
the other defendants to pay the contributions assessed on wages paid their 
respective employees during the period involved herein. 
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The defendant, Tinnin, duly filed exceptions to the pertinent findings 
of fact which were overruled. He appealed to the full Commission, which 
likewise overruled the exceptions and adopted the opinion of the hearing 
Commissioner as the opinion of the Commission. Upon appeal to the 
Superior Court, the trial Judge upheld the ruling of the Commission on 
each of the defendant’s exceptions and affirmed the opinion of the Com- 
mission, and accordant therewith, entered judgment against each of the 
defendants. 

The defendants appealed to the Supreme Court, assigning error. 


Rose & Sanford for appellants. 
W. D. Holoman, R. B. Billings, and D. G. Ball for Employment Se- 
curity Commission, appellee. 


Denny, J. The statute under which the plaintiff seeks to collect cer- 
tain contributions from the defendant, which it contends are due under 
the so-called contractor’s clause, formerly known as G.S. 96-8 (f) (8), 
now repealed, reads as follows: “ ‘Employer’ means (8) Any employing 
unit, which contracts with or has under it any contractor or subcontractor 
for any employment which is part of its usual trade, occupation, profes- 
sion, or business, and each such contractor or subcontractor irrespective 
of the place of performance of contract; provided, the employing unit 
would be an employer by reason of any other paragraph of this sub- 
section if it were deemed to employ each individual in the employ of each 
such contractor or subcontractor for each day during which such indi- 
vidual is engaged in performing such employment .. .” 

The Supreme Court of New Jersey in the case of J'exas Company v. 
New Jersey Unemployment Compensation Commission, 182 N.J.L. 362, 
40 A. 2d 574, in considering the precise point that is before us, under a 
statute identical with ours, pointed out that the statute does not include 
within its provisions every contract that may be entered into by and 
between individuals, firms and corporations. It applies only to contracts 
with “any contractor or subcontractor for any employment which is part 
of its usual trade, occupation, profession, or business.” It will be noted 
that our statute, G.S. 96-8 (g) (1), defines the term “employment” as 
“service, including service in interstate commerce... performed for 
remuneration under any contract of hire, written or oral, expressed or 
implied.” Thus it would seem that the employment contemplated by the 
statute was to be one for personal services rendered for remuneration. 
And the term “wages” is defined in the statute G.S. 96-8, subsection (n), 
as “all remuneration payable for personal services, including commis- 
sions and bonuses .. .” 
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In the above New Jersey case the Court said: “It seems to us, there- 
fore, that the kind of a contract contemplated and meant by the statute 
must be one for work or services which would ordinarily be performed 
by an employee, but which is being farmed or contracted out. The con- 
tract between prosecutor and the Heights was for their mutual advantage 
in the sale and distribution of the produce of prosecutor and was not 
intended to be, nor was it in fact, a contract ‘for any employment’ as 
intended or defined by the statute. It was selling goods by a certain 
method well recognized and customary in merchandising businesses. It 
provided for the payment of commissions for the sale of goods but was 
not a contract for ‘personal’ services as meant by the statute. Prosecutor 
was not interested in whom the Heights employed, what wages were paid - 
or hours or conditions of employment, nor did it control or supervise its 
business in any way or have any right to do so.” 

We find that consignment agreements, identical or similar to the one 
before us, have been construed by numerous courts and in no case has it 
been held that such contracts create the relationship of employer and 
employee between the consignor and consignee within the meaning of the 
Unemployment Compensation Law, now the Employment Security Law. 
Texas Company v. New Jersey Unemployment Compensation Commis- 
sion, supra; Indian Refining Company v. Dallman (D.C. TIL), 31 Fed. 
Supp. 455, affirmed by 0.C.A. 119 F. 2d 417; Orange State Oil Company 
v. Fahs (D.C. Fla.), 52 Fed. Supp. 509, affirmed by C.C.A. 188 F. 2d 
743; Texas Company v. Wheeless, 185 Miss. 799, 187 So. 880; Barnes v. 
Indian Refining Company, 280 Ky. 811, 184 S.W. 2d 620; Texas Com- 
pany v. Bryant, 178 Tenn. 1, 152 S.W. 2d 627. As to the liability of the 
consignor for social security taxes under consignment agreements, see 
Texas Company v. Higgins, 118 F. 2d 6386; American Oil Company v. 
Fly, 185 F. 2d 491; Standard Oil Company v. Glenn, 52 Fed. Supp. 755; 
and as to liability for torts thereunder, see Inman v. Refining Company, 
194 N.C. 566, 140 S.E. 289; Rothrock v. Roberson, 214 N.C. 26, 197 
S.E. 568; Hudson v. Oil Company, 215 N.C, 422, 2 S.E. 2d 26; Jones v. 
Standerfer, 296 Dl. App. 145, 15 N.E. 2d 924; Gulf Refining Company 
v. Wilkinson, 94 Fla. 664, 114 So. 503; Darner v. Colby, 805 Ill, App. 
163, 26 N.E. 2d 1001; Gordy v. Pan American Petroleum Corporation, 
188 Miss. 313, 193 So. 29. 

In our opinion, the facts found below do not support the conclusions 
of law upon which the judgment was entered. The consignee was engaged 
in an individual business of his own, financed and operated by him free 
from the control of the consignor, and conducted outside of the places of 
business of the consignor. 

The facts in the cases of Unemployment Compensation Commission v. 
Harvey & Son, 227 N.C. 291, 42 S.E. 2d 86, and Employment Security 
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Commission v. Kermon, 232 N.C. 342, 60 S.E. 2d 580, relied upon by the 
plaintiff, are distinguishable from those in the instant case. 

The judgment of the court below is 

Reversed. 


MARY G. BRUCE, ADMINISTRATRIX OF THE ESTATE OF WALTER B. BRUCE. 
DECEASED, Vv. O'NEAL FLYING SERVICE, INC. 


(Filed 17 July, 1951.) 


1. Appeal and Error § 51a— 


Where it is determined on appeal that the evidence was sufficient to 
overrule nonsuit, the decision is the law of the case, and upon a subse- 
quent trial nonsuit is correctly denied upon evidence which, though vary- 
ing in minor details, is substantially the same as that upon the first 
hearing. 


2. Evidence § 49: Aviation § 7—Expert may be allowed to invade jury's 
province as to ultimate facts in regard to matters of science, art, or skill. 


In an action to recover for death of a gratuitous passenger in an air- 
plane killed as a result of an accident allegedly caused by the negligence 
of the pilot, it is competent for expert witnesses who saw the accident and 
were persqnally familiar with the type of plane used, to testify that in 
their opinion the accident was caused by the pilot’s attempt to make more 
turns in the spin than were safe from the altitude attained, since the 
testimony relates to composite facts based upon the witnesses’ knowledge, 
skill and experience as experts from observation of the movements and 
actions of the airplane, and comes within an exception to the rule that 
opinion evidence may not invade the province of the jury. 


8. Appeal and Error § 39e— 


The fact that expert testimony is technically in excess of the permissive 
bounds of such evidence will not be held for reversible error when it could 
not have prejudiced appellant. 


4. Appeal and Error § 39b— 


Where there is insufficient evidence to justify the issue of contributory 
negligence, any error in the charge relating to this issue cannot be held 
prejudicial on defendant’s appeal. 


5. Negligence § 16— 
Contributory negligence must be pleaded by alleging facts to which 
the law attaches contributory negligence as a conclusion. 
6. Negligence § 17— 


A defendant relying on contributory negligence must prove facts from 
which the inference of contributory negligence may be drawn by men of 
ordinary reason, and evidence which raises a mere conjecture is insufficient. 
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7. Aviation § 7: Negligence § 21— 


In an action to recover for the death of a gratuitous passenger in an 
airplane upon allegations that the fatal accident was caused by negligence 
of the pilot, defendant’s allegations that the fatal maneuver was inher- 
ently dangerous and that intestate acquiesced in the operation of the plane 
cannot justify the submission of the issue of contributory negligence to the 
jury when all the evidence is to the effect that the maneuver was not 
dangerous when properly done and that under the circumstances even an 
experienced pilot should not have attempted, while a passenger, to have 
interfered with the controls during the maneuver by the pilot in command. 


BaRNUILL, J., concurs in result. 


Appeal by defendant from Parker, J., and a jury, at November Civil 
Term, 1950, of Waker. 

Civil action by plaintiff to recover damages for the alleged wrongful 
death of her intestate husband resulting from an airplane crash which 
occurred during an air show staged by the defendant in dedicating its 
new airport near Raleigh. The intestate was a guest passenger in an 
airplane operated by one of defendant’s pilots. The airplane crashed 
while engaged in a stunt-maneuver. 

Issues were submitted to and answered by the jury as follows: 

“1. Was H. L. Bobbitt an employee or agent of the defendant, O’Neal 
Flying Service, Incorporated, at the time he permitted plaintiff’s intes- 
tate, Walter B. Bruce, to enter the airplane? Answer: ‘Yes.’ 

“2. If so, was H. L. Bobbitt acting within the scope of his authority ? 
Answer: ‘Yes.’ 

“3. Was the plaintiff’s intestate, Walter B. Bruce, killed by the negli- 
gence of the defendant, as alleged in the complaint! Answer: ‘Yes.’ 

“4, Did the plaintiff’s intestate, Walter B. Bruce, by his own negli- 
gence contribute to his death? Answer: ‘No.’ 

“5. What amount, if any, is the plaintiff entitled to recover? Answer: 
“$15,600.00.” ” 

From judgment on the verdict, the defendant appealed to this Court, 
assigning errors. 


Simms & Simms and Douglass & McM illan for plaintiff, appellee. 
Murray Allen for defendant, appellant. 


JouNnson, J. The defendant’s exceptive assignments of error relate to: 
(1) the refusal to nonsuit; (2) the admission of evidence; and (3) the 
charge of the court. 

1. The refusal to nonsuct.—This case was here at the Fall Term, 1949, 
on appeal by the plaintiff from judgment of nonsuit at the close of the 
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evidence. The decision, reversing the lower court for failure to submit 
the case to the jury, is reported in 231 N.C. 181, 56 S.E. 2d 560, where 
the background facts are stated in pertinent detail. 

“Tt is settled law that a decision of this Court on a former appeal con- 
stitutes the law of the case, both in subsequent proceedings in the trial 
court and on subsequent appeal.” Maddox v. Brown, 233 N.C. 519, top 
p. 521, 64 S.E. 2d 864. Where the question of nonsuit has been decided 
in favor of the plaintiff on a prior appeal, as in the instant case, it 
suffices for the plaintiff on retrial to offer substantially the same evidence, 
and a motion to nonsuit may not be resolved against the plaintiff unless 
the evidence on retrial varies in a material aspect from that offered on 
the first trial. Maddox v. Brown, supra. 

An examination of the record on each appeal discloses that the defend- 
ant offered no evidence at either trial. The same witnesses testified at 
both hearings. Some variations are disclosed in the details of the testi- 
mony, but not in matters of substance. The evidence on the retrial was 
substantially the same as at the first hearing. This made it a case for 
the jury. Maddox v. Brown, supra. 

2. The admission of evidence—The gravamen of plaintiff’s cause of 
action as alleged in the complaint and developed by the evidence is: that 
the defendant Flying Service was giving a “demonstration of safe flying” ; 
that as part of the demonstration three airplanes were to go up in forma- 
tion to an altitude of about 2,000 feet. Then each airplane was to 
descend, one after another, in an oscillating, spiral movement, make three 
turns or “spins,” and then pull out into normal flight at a height of about 
500 feet above the ground; that the airplane in which the intestate was 
riding as a guest passenger, piloted by H. L. Bobbitt, was the lead air- 
plane in the formation; that the pilot ascended to an altitude of about 
1,800 feet and then nosed into the spin; that instead of pulling out into 
normal flight after completing three spins, allegedly he negligently at- 
tempted to make five or more spins and in doing so crashed on the ground. 

Plaintiff’s cause of action is grounded upon the theory that the spin- 
maneuver in which the parties were engaged is an ordinarily “safe 
maneuver for an airplane when properly done,” but that the pilot Bobbitt 
failed to exercise due care in controlling the airplane, in that he failed 
to pull out of the spin at a safe height. 

Against the foregoing background we come to consider the defendant’s 
exceptions to certain portions of the testimony of R. H. Edwards, Jr., 
and W. S. O’Neal, who saw the fatal maneuver and crash and, as qualified 
experts, described the movements of the airplane and gave opinions as to 
the cause of the crash. Here follows the pertinent parts of the testimony 
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(admitted over objections and exceptions duly made and preserved ),— 
first the testimony of the witness R. H. Edwards, Jr.: 

“Q. What is your opinion, Mr. Edwards, as to the safety of that 
maneuver known as a spin? 

“A. My opinion is that in a proper aircraft with a properly trained 
pilot at a proper altitude it is a safe maneuver because I have done it 
hundreds of times. 

“Q. Do you have an opinion satisfactory to yourself as to the number 
of turns that could be made in a spin with safety from an altitude of 
1800 feet ? 

“A. Yes, sir, I have an opinion. 

“Q. How many turns could be made with the Aeronca ’plane, a ’plane 
of this type that is in question ¢ 

“The Court: You mean in a spin? 

“Mr. Douglass: Yes, sir. 

“Q. From 1800 feet in a spin? 

“A. Three turns would be the limit, sir, with safety,—and that would 
be the absolute limit. 

“Q. I wish you would state whether or not there was anything in the 
appearance of the maneuver that was then being made with the spin that 
indicated to you that there was anything mechanically wrong with the 
plane. 

“A. I do not think there was anything mechanically wrong. 

“Q. State whether or not the turns that were made in this spin were 
normal turns. 

“The Court: I think he can express his opinion as an expert. 

“A. Yes, sir, they were normal turns. 

“Q. Based upon your knowledge and experience with planes of this 
type and with that particular plane and your observation at the time 
this spin was being made, state whether or not you have an opinion gatis- 
factory to yourself as to what caused this ’plane to strike the ground ? 

“A. Yes, sir, I have an opinion. 

“Q. What is your opinion ? 

““A. My opinion is that Mr. Bobbitt attempted to do too many turns 
before he recovered.” 


The challenged testimony of the witness W. S. O’Neal: 

“Q. Mr. O’Neal, do you have an opinion satisfactory to yourself as to 
how many turns in the spin could have been safely made by Mr. Bobbitt 
from the altitude from which he started, 1800 feet ? 

“A. Yes, I do. 

“Q. What is your opinion? 
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“A. In my opinion, from the altitude that the maneuver was started, 
I would say that three turns were all that should have—that three turns 
would have been safe enough. 

“Q. From your observation of this airplane crash and from your 
knowledge and experience have you an opinion satisfactory to yourself as 
to the cause of this crash? 

“A. I have an opinion, yes, sir. 

“Q. What is that opinion? 

“A. My opinion is that the pilot of the airplane, Mr. Bobbitt, just 
tried to overdo it. 

“Q. What do you mean by overdoing it? 

“A. Well, he was trying to give the public a thrill or what you might 
say he was trying to give them their money’s worth, as you might say.” 


The defendant insists that the foregoing testimony, embodying opinions 
as to the cause of the crash, should have been excluded as being expressive 
of opinions as to the very issue of fact before the jury, 1.e., the cause of 
the crash. The defendant cites and relies upon Patrick v. Treadwell, 222 
N.C, 1, 21 S.E. 2d 818. However, the basic facts in that case are different 
and the decision is distinguishable from the instant case. Indeed, the law 
as laid down in the Patrick case supports the challenged rulings of the 
court below in the case at bar. We quote from the Patrick case: 

“It bas been frequently stated by the courts that the testimony of an 
expert witness should be excluded when it invades the province of the 
jury, or when it expresses an opinion on the very issue before the jury. 

..” (222 N.C. mid. p. 4.) 

“But this rule 1s not inflexible, is subject to many exceptions, and is 
open to criticism.” (222 N.C. mid. p. 4.) 

“. . and it is frequently relaxed in the admission of evidence as to 
ultimate facts in regard to matters of science, art, or skill, as may be 
seen by reference to Holder v. Lumber Co., 161 N.C. 177; Ferebee v. 
R, R., 167 N.C. 290; Barrow v. Ins. Co., 169 N.C. 572; Moore v. Assur- 
ance Corp., 178 N.C. 582, and to many other cases.” (222 N.C. top p. 5.) 

Also, in Patrick v. Treadwell, supra, the Court recognizes the propriety 
of permitting experts, in the light of their professional skill, to draw 
inferences from facts personally observed by them, and cites in support 
thereof George v. R. R., 215 N.C. 773, 3 S.E. 2d 286, and McManus v. 
R. R., 174 N.C. 735, 94 S.E. 455. In the George case it is stated: 

“Tt will be noted that this witness, admitted to be an expert, spoke 
from professional and personal examination of the intestate, and the 
answer, to our minds, was clearly within the domain of expert opinion.” 

In the instant case, the witnesses were duly qualified experts, testifying 
from actual observation of an airplane with which they were personally 


84 IN THE SUPREME COURT. [234 


Bruce v. FLYING SERVICE, 


familiar. They testified to composite facts based upon their. knowledge, 
skill, and experience as experts from observation of the movements and 
actions of the airplane itself at the very time of the occurrence. The 
challenged testimony may not be held for error. It has the sanction of 
well considered authorities on the subject. Wigmore on Evidence, Third 
Edition, Vol. VII, Sections 1919 through 1923, p. 14 et seg. See also: 
Watson v. Durham, 207 N.C, 624, 178 S.E. 218; Pyatt v. R. R., 199 N.C. 
397, 154 S.E. 847; Barnes v. R. R., 178 N.C. 264, 100 S.E. 519; and 
Brewer v. Ring and Valk, 177 N.C. 476, 99 S.E. 358. 

The last answer of the witness O’Neal in which he expressed the 
opinion that the pilot “was trying to give the public a thrill or what 
you might say he was trying to give them their money’s worth, as you 
might say,” may exceed the permissive bounds of expert testimony, but 
upon this record it is deemed insufficient to upset the result reached 
below. In re Will of Efird, 195 N.C. 76, 141 S.E. 460, 

3. The charge of the court.—The defendant’s principal exceptions to 
the charge relate to the issue of contributory negligence. An analysis 
of the record leads us to the conclusion that the evidence offered below 
was insufficient to support the issue of contributory negligence. It fol- 
lows, therefore, that any error which may have been committed in the 
charge on the issue of contributory negligence may be treated as harmless. 

The pertinent allegations of contributory negligence set out in the 
defendant’s further defense are as follows: 

“1, That if plaintiff’s intestate was killed as alleged in the complaint, 
which is again denied, said intestate in entering and remaining in the 
airplane which was to be operated by H. L. Bobbitt in the performance 
of a flying operation which was not a normal operation failed to exercise 
ordinary care for his safety. 

“2. That if the plane referred to in the complaint was being operated 
in a negligent manner, which is again denied, this was fully known to 
plaintiff’s intestate and was acquiesced in by him and by such acqui- 
escence he contributed to his death. 

“3. That if the plane referred to in the complaint was in a negligent 
and bad state of repair, as alleged in the complaint, which is again denied, 
plaintiff’s intestate knew or, in the exercise of ordinary care, could have 
ascertained the condition of said ’plane and in entering into said ’plane 
for the purpose of flight and flying therein, plaintiif’s intestate contrib- 
uted to his death. (This theory of contributory negligence was neither 
developed at the trial nor urged as being relevant on appeal.) 

“4. The contributory negligence of plaintiff’s intestate is pleaded in 
bar of plaintiff’s right to recover in this action.” 

Contributory negligence must be pleaded and proved by the defendant. 
G.S. 1-189. Moore v. Iron Works, 183 N.C. 438, 111 S.E. 776; Ramsey 
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v. Furniture Co., 209 N.C. 165, 183 S.E. 536. To be sufficient, a plea of 
contributory negligence must aver a state of facts to which the law 
attaches negligence as a conclusion. Watson v. Farmer, 141 N.C. 452, 
54 S.E. 419; Cogdell v. Railroad Co., 182 N.C. 852, p. 855, 44 S.E. 618. 
One relying on contributory negligence must prove facts from which the 
inference of contributory negligence may be drawn by men of ordinary 
reason. Boney v. R. R., 155 N.C. 95, 71 S.E. 87; Farris v. BR. B., 151 N.C. 
483, bot. p. 489, 66 S.E. 457. Evidence which raises a mere conjecture is 
insufficient for the jury. White v. R. #., 121 N.C. 484, 27 S.E. 1009. 

The gist of paragraph one of the further defense is that the intestate 
was contributorily negligent for participating in an airplane maneuver 
which “was not a normal operation.” There is no specific allegation as 
to how and wherein the maneuver was dangerous. Indeed, there is no 
allegation that the maneuver was in fact dangerous. But, conceding 
without deciding, that by implication the allegations may be broad enough 
to support a showing that the fatal maneuver was inherently dangerous, 
as contended by the defendant, nevertheless the record discloses no evi- 
dence to that effect. All the evidence tends to show that, as stated by 
the witness W. S. O’Neal, “The spin is a perfectly safe maneuver for an 
airplane when properly done.” And as the witness R. H. Edwards, Jr., 
put it, “My opinion is that in a proper aircraft with a properly trained 
pilot at a proper altitude it is a safe maneuver because I have done it 
hundreds of times.” There is no evidence to the contrary. And all the 
evidence tends to show that the pilot Bobbitt was a properly trained pilot 
and that the airplane was in good mechanical condition and of suitable 
design for this particular operation. We attach no probative force of 
substance to the evidence, stressed by the defendant, tending to show that 
the intestate stated to a friend at the time he entered the ’plane: “Take 
my automobile key in case I do not come back.” 

The gist of the defendant’s second allegation of contributory negligence 
is simply that if the pilot operated the airplane in a negligent manner, 
the intestate was contributorily negligent in that he acquiesced in such 
negligent operation. Here, again, the allegation is general, with no 
specific allegations as to how or wherein the intestate in the exercise of 
due care might have averted the consequences of the pilot’s negligence. 
There is no allegation that in the emergency he might or should have 
taken over control of the airplane. But be that as it may, should we 
concede, without deciding, that the general allegation is sufficient to sup- 
port the theory urged by the defendant to the effect that the intestate, 
himself being a pilot of some training and experience, in the exercise of 
due care should have so taken control of the airplane and pulled it out of 
the spin and into normal flight before the crash occurred,—even so, the 
record contains no evidence to support any such finding by the jury. 
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True, the defendant on cross-examination of some of the witnesses 
showed that the airplane was a pilot-training type of airplane with 
tandem seating arrangement and dual controls available to the occupant 
of the rear seat. However, all of the evidence tends to show that any 
attempt on the part of the intestate to have wrested control of the ’plane 
from the pilot would not have been in keeping with approved and ac- 
cepted flying practices. On this question the evidence below tends to 
show: that under Civil Aeronautics regulations, “The pilot in command 
of an aircraft shall be directly responsible for its safe operation.” And 
the witness O’Neal testified: “It is not customary or proper for a pas- 
senger in a plane to take over the controls from the pilot in command”; 
and the witness Edwards testified in effect that the person in the rear 
seat would have to overcome the strength of the other person on the con- 
trols and that in his opinion “it is not safe for a person to interfere with 
the pilot in charge of a ’plane” in making a spin as in the instant case; 
and the witness Edwards further testified that ordinarily “A passenger 
is not permitted to interfere with the controls when a maneuver is being 
made by the pilot in command of the ship.” 

From the foregoing, it follows that on the issue of contributory negli- 
gence the trial court might well have directed a verdict in favor of the 
plaintiff. This being so, any errors that may have been committed on 
the trial of this issue are harmless. See Gray v. Power Co., 231 N.C. 423, 
57 S.E. 2d 316; White v. R. R., supra (121 N.C. 484, 27 S.E. 1002). 
Accordingly we refrain from reviewing this group of exceptions. 

The defendant’s remaining exceptions have been examined. They are 
without substantial merit. Therefore in the trial below, we find 

No error. 


BaRnuiLt, J., concurs in result. 


MRS. ELSIE PEARL DUNCAN (orn MRS. MARVIN WASHINGTON DUN- 
CAN), Widow or MARVIN W. DUNCAN, Deceasep, EMPLOYEE, v. CITY 
OF CHARLOTTE, SELF-INsURER, CHARLOTTE, NORTH CAROLINA. 


(Filed 17 July, 1951.) 


1. Master and Servant § 40e-— 


The rule that there must be a causal relation between the employment 
and the injury in order for the injury to be compensable under the Work- 
men’s Compensation Act is fundamental and necessary to effectuate the 
intent of the Act to provide benefits for industrial injuries rather than to 
set up general health insurance benefits. 
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2. Master and Servant § 40f— 


The 1985 Amendment to the Workmen’s Compensation Act which pro- 
vides for compensation for occupational diseases does not obviate the neces- 
sity of claimant showing that the disease resulted from the employment. 
Indeed, the definition of an occupational disease is one which is the natural 
result of the particular employment. 


8. Same— 


Heart disease is not ordinarily considered either an occupational disease 
or as one arising out of and in the course of the employment, and recovery 
therefor must be based upon evidence that it resulted from some unusual 
exertion or Strain undergone in the discharge of the duties of the employ- 
ment. G.S. 97-2 (f). 


4. Same: Constitutional Law § 17— 


Ch. 1078, Session Laws of 1949 (G.S. 97-58 (26)), which provides that 
as to active firemen of cities and towns of the State heart disease is an 
occupational disease per se and thus dispenses with the necessity of proof 
of a causal connection between heart disease and the employment, is held 
unconstitutional as providing separate and exclusive emoluments or privi- 
leges to the group specified not accorded to other municipal employees or 
to employees in private industry, in controvention of Art. I, sec. 7, of the 
State Constitution. 


AppEAL by defendant from Bennett, Special Judge, at 8 January Extra 
Civil Term, 1951, of MeckLensurc. 

Proceeding under Workmen’s Compensation Act for compensation 
claimed by the widow of Marvin W. Duncan, deceased, who was a member 
of the fire department of the City of Charlotte, self-insurer. The de- 
ceased died 25 September, 1949, as a result of coronary occlusion while on 
annual vacation at the home of a relative near Quakertown, Pennsyl- 
vania. The Commission made an award under the provisions of the 1949 
amendment to the Act (Chapter 1078, Session Laws of 1949, now codified 
as G.S. 97-53 (26)), which provides that certain classified heart diseases, 
including coronary occlusion, shall be deemed and treated as compensable 
occupational diseases as to active members of city fire departments. The 
pertinent parts of the 1949 amendment are as follows: | 

“In case of members of fire departments of cities, counties or municipal 
corporations or political subdivisions of the State, whether such members 
are voluntary, partly paid or fully paid, coronary thrombosis, coronary 
occlusion, angina-pectoris or acute coronary insufficiency shall each be 
deemed to be an occupational disease within the meaning of this Article, 
provided:” (Here follow certain limitations as to length of the employ- 
ment, and so forth, which do not materially affect the instant case.) 

The evidence discloses these facts: Marvin W. Dunean, plaintiff’s 
intestate, at the time of his death was captain of an engine company of 
the fire department of the City of Charlotte. He was forty-eight years 
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of age, five feet eight and one-half inches in height, and weighed approxi- 
mately two hundred ten pounds. He had been employed by the fire depart- 
ment since 20 January, 1923. Later that year he underwent a physical 
examination which failed to disclose the presence of heart disease. The 
deceased, with the consent of his superior officer, began a two-weeks vaca- 
tion with pay on 16 September, 1949. That day the deceased, with his 
wife and two friends, left Charlotte by automobile on a vacation trip that 
was to take them into the New England States, with the deceased doing 
most of the driving. The first day the party made five hundred miles, 
with a short stop at Gettysburg, and were tired when they went to bed. 
The second day they by-passed New York, made a short stop at Hyde 
Park, and spent the night in Springfield, Massachusetts, where again they 
went to bed tired. The next day they visited a friend in Worcester, 
Massachusetts, and drove on to Boston, arriving there before dark. They 
stored the automobile and spent the next day ir. sight-seeing around 
Boston in public conveyances. In the evening they attended a show and 
went to bed about midnight. The next day the deceased visited a fire 
station and in the afternoon went to a ball game; after supper the party 
again went to the theatre, and to bed about midnight. The next morning 
they toured Boston and vicinity in their automobile, with a friend driving, 
and after lunch started for New York City, eating supper in New Haven 
and arriving in New York about 10:40 o’clock that night. They went to 
bed about midnight. The next morning the deceased visited with another 
fireman, saw Radio City Music Hall in the afternoon, went to the theatre 
that night, and again went to bed about midnight. The next two days 
and nights were spent in New York City under a routine of activity 
similar to that of the first day. Each night the deceased went to bed 
about midnight. The party left New York about noon 25 September, to 
Visit a cousin in Quakertown, Pennsylvania. They arrived there about 
4:40 o’clock in the afternoon. During the last fourteen miles of the trip 
the deceased complained of gas pains, and immediately on arriving tried 
unsuccessfully to relieve himself by taking a dose of soda. His pains grew 
worse. Dr, W. F. Ort was called and came immediately, arriving about 
5 :04 o’clock. The deceased went into convulsions and died a few minutes 
later. All of the medical experts pronounced the cause of death as coro- 
nary occlusion. 

The deceased had suffered “dizzy spells” in 1947, after which he was 
checked by a physician and “given a clean bill of health.” Again in 
February, 1949, he suffered “dizzy spells,” after which he underwent a 
complete physical examination by Dr. C. L. Stuckey, who stated that he 
found “no cardio-vascular symptoms.” Dr. Stuckey said it was his “im- 
pression that the patient was in excellent general health” except for 
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“prostatic” and “appendix” conditions which cleared under treatment and 
“when seen three weeks later . . . he felt entirely well.” 

The evidence further shows that the deceased had been attached to one 
of the more active fire stations in the City of Charlotte for about nine 
years; that his company was on alternate day and night shifts; that when 
on night duty he and his men would dress and clear the station in less 
than a minute after an alarm; that his duties involved handling of hose 
and other equipment, climbing ladders, fighting fires in basements, attics, 
roofs, and wherever there was fire and smoke. 

The medical testimony, mainly that of Dr. R. L. McMillan, an expert 
in cardio-vascular medicine, discloses that coronary thrombosis is a blood 
clot that forms in a coronary artery. Dr. McMillan stated that “The 
symptoms may be anything from no symptoms at all up to the severest 
symptoms, which are severe pains in the chest, generally located in the 
midline of the chest and center portion and spreading into one or both 
shoulders, and frequently into the jaws, and associated often with nausea 
and vomiting. Commonly, there is cold sweating, and of course it is well 
known for it to terminate in one minute and in death, or it may go on to 
recovery. The pain usually continues anywhere from two to twenty-four 
hours, and commonly requires a strong sedative for relief. The clot 
occurs in one or more of the coronary arteries that feed the heart. A 
coronary occlusion is synonymous with coronary thrombosis. If a throm- 
bosis occurs, the vessels will be occluded and that would be an ocelusion.”’ 

Dr. McMillan further stated that “Angina pectoris 1s actually a symp- 
tom complexion which occurs as a result of an inadequate amount of blood 
flowing through the coronary vessels into the heart muscles, or it may be 
brought on by some other factors, such as a reduced oxygen intake through 
the lungs or very low blood sugar. Angina pectoris is generally produced 
by exertion and manifests itself by pain which is milder as a rule than 
the pain of coronary thrombosis and which is of temporary duration 
rather than of long duration. Angina pectoris is relieved by rest or 
certain drugs, such as nitroglycerine. Acute coronary insufficiency em- 
bodies both of the conditions of thrombosis or angina pectoris. The pain 
in both thrombosis and angina pectoris comes on suddenly as a rule. 
Coronary thrombosis, coronary occlusion, angina pectoris and acute 
coronary thrombosis are in a general classification in that they are all 
coronary artery diseases, but they are of a different nature and of a dif- 
ference significance. Arteriosclerosis would not embrace all of these 
diseases, this lesion is present when these disorders occur. Arteriosclerosis 
in lay terms means a hardening or thickening of the walls of the arteries. 
The hardening and thickening of the walls of the arteries would be likened 
to a pipe used to transport a liquid, the smaller the lumen, the less blood 
could flow through the vessels without a great increase in pressure.” 
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Dr. McMillan further stated in effect that a person suffering from 
coronary thrombosis, coronary occlusion, angina pectoris, or acute coro- 
nary insufficiency would not be capable of prolonged physical effort; that 
sudden physical exertion by a person suffering from one of the four types 
of heart diseases would produce pain in the chest; that if the person 
already had a coronary thrombosis sudden exertion might dilate the heart 
to the point where the person would have heart failure and expire; that 
tension is a contributing factor toward the development of these diseases ; 
that the greater stress and strain an individual is under the earlier in hfe 
he will develop coronary artery diseases. 

Dr. McMillan further stated that a heart may become dilated for any 
number of reasons, and gave as his opinion that Marvin W. Duncan died 
of coronary occlusion. However, he further stated that he had no opinion 
as to whether or not the heart attack of plaintiff’s intestate was brought 
about by his employment as a fireman, and the record contains no testi- 
mony tending to show that the deceased’s heart attack was caused by his 
employment as a fireman. 

However, the Commission, applying the 1949 arnendment, found and 
concluded that the duties of the deceased as a fireman, performed by him 
over a long period of time, subjected him “to unusual exertion, strain, and 
emotion; that the coronary occlusion from which (he) died is a direct 
result of, and bears a causal connection with, the hazards of his employ- 
ment as a fireman ... and (that) he died on 25 September, 1949, under 
etreumstances which amount to death by accident arising out of and in 
connection with his employment within the meaning of the 1949 amend- 
ment. 

The defendant, pursuing its challenge to the constitutional validity of 
the 1949 amendment under which the award was made, appealed to the 
Superior Court. There the award was affirmed. 

The defendant excepted and appealed to this Court. 


Henry E. Fisher, Taliaferro, Clarkson & Grier, and J. C. B. Ehring- 
haus, Jr., for plaintiff, appellee. 
John D, Shaw for defendant, appellant. 


Jounson, J. Since the enactment of the Workmen’s Compensation 
Act in 1929, no rule has proved more essential to its sound and orderly 
administration than the one which requires that an injury to be com- 
pensable must be shown to have resulted from an accident arising out of 
and in the course of the employment. Brown v. Aluminum Co., 224 
N.C. 766, 32 S.E. 2d 320; Wilson v. Mooresville, 222 N.C. 283, 22 S.E. 
2d 907; Neely v. Statesville, 212 N.C. 365, 193 S.E. 664; and Rewrs v. 
Ins. Co., 226 N.C. 325, 38 S.E. 2d 97; G.S. 97-2 (f). This principle has 
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come to be known and referred to as the rule of causal relation, 7.¢., that 
injury to be compensable must spring from the employment. Plemmons 
v. White’s Service, Inc., 218 N.C. 148, 195 S.E. 370; Bolling v. Belk- 
White Co., 928 N.C. 749, 46 S.E. 2d 838, This rule of causal relation is 
the very sheet anchor of the Workmen’s Compensation Act. It has kept 
the Act within the limits of its intended scope,—that of providing com- 
pensation benefits for industrial injuries, rather than branching out into 
the field of general health insurance benefits. Vause v. Equipment Co., 
233 N.C. 88, 63 S.E. 2d 178; Conrad v. Foundry Co., 198 N.C. 7238, 
158 S.E. 266. 

True, the General Assembly by amendment in 1935 (following the 
decision of this Court in McNeely v. Asbestos Co., 206 N.C, 568, 174 S.E. 
509), extended the scope of the Act by including a specified list of twenty- 
five occupational diseases which are the usual and natural ineidents of 
particular types of employment. Chapter 123, Public Laws of 1935, 
now codified as G.S, 97-52 and G.S. 97-53. 

The amendment of 1935, however, in nowise relaxed the fundamental 
principle which requires proof of causal relation between injury and 
employment. And nonetheless, since the adoption of the amendment, may 
an award for an occupational disease be sanctioned unless it be shown 
that the disease was incident to or the result of the particular employ- 
ment in which the workman was engaged. Tindall v. Furniture Co., 216 
N.C. 306, 4 S.E. 2d 894; Blassingame v. Asbestos Co., 217 N.C. 2238, 
7 S.E. 2d 478. 

Aside from statutory definitions, an occupational disease has a well- 
defined meaning. Before the adoption of the 1935 amendment, this Court 
in McNeely v. Asbestos Co., supra (206 N.C. 568, at p. 572), defined an 
occupational disease as follows: 

‘““A disease contracted in the usual and ordinary course of events, which 
from the common experience of humanity is known to be incidental] to a 
particular employment, is an occupational disease, . . .” 

“An ‘occupational disease’ suffered by a servant or employee, if it 
means anything as distinguished from a disease caused or superinduced 
by an actionable wrong or injury, is neither more nor less than a disease 
which is the usual incident or result of the particular employment in 
which the workman is engaged, as distinguished from one which is caused 
or brought about by the employer’s failure in his duty to furnish him a 
safe place to work.” 

If a disease is not a natural result of a particular employment, but is 
produced by some extrinsic or independent agency, it is in no real sense 
an occupational disease, and ordinarily may not be imputed to the oceu- 
pation or employment. 58 Am. Jur., Workmen’s Compensation, Section 
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246, p. 748. See also Schneider, Workmen’s Compensation, Third Edi- 
tion, Text Vol. 3, Sec. 502 et seg. 

The record in the instant case reflects no evidence that the fatal heart 
attack suffered by the deceased was in fact an occupational disease or 
that 1t was produced by his employment as a fireman. And ordinarily, a 
heart disease is not deemed an “injury by accident arising out of and in 
the course of the employment” (G.S. 97-2 (f{); Neely v. Statesville, 
supra), nor an occupational disease. West v. Dept. of Conservation, 229 
N.C, 232, 49 S.E. 2d 398. See also Industrial Commission v. Betleyoun, 
31 Ohio A. 430, 166 N.E. 380. 

It is significant that claimant’s principal witness, Dr. McMillan, in 
reply to a direct question, said he had no opinion as to whether or not the 
heart attack was brought on by deceased’s employment as a fireman. 
And the award below is unsupported by evidence showing causal relation 
between the fatal disease and the employment out of which it supposedly 
arose. 

Nor does the evidence bring the case within the principle applied in 
Gabriel v. Newton, 227 N.C. 314, 42 S.E. 2d 96, where an unusual exer- 
tion strained and stretched the muscles of the heart and blood vessels, 
causing acute dilation of the heart, which was deemed a compensable 
injury on the theory of accident. 

Here, however, the claimant insists that the award may be sustained 
under the 1949 amendment (Chapter 1078, Session Laws of 1949, now 
codified as G.S. 97-53 (26)), which designates certain heart diseases as 
occupational diseases as to firemen. This amendment singles out active 
members of fire departments of cities, towns, and other political subdivi- 
sions of the State, and as to such firemen makes each of certain classified 
heart diseases an occupational disease per se, and by legislative fiat dis- 
penses with the necessity of proving causal relation between the heart 
disease and the employment. 

The defendant challenges the constitutional validity of the 1949 amend- 
ment on the ground that it provides in effect for a gift or gratuity from 
the public treasury in direct violation of Article I, Section 7, of the 
Constitution of North Carolina, which provides that: 

“‘No man or set of men are entitled to exclusive or separate emoluments 
or privileges from the community but in consideration of public services.” 

The defendant’s challenge is well taken. In reality, the statute seeks 
to confer upon firemen a special privilege not accorded other municipal 
employees, nor to employees in private industry. It places on the tax- 
payers a burden which the Constitution declares it was not intended for 
them to bear. It creates for firemen substantial financial benefits, to be 
paid from the public treasury under the guise of workmen’s compensation 
benefits, without establishing an occupational] disease as the usual incident 
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or result of the particular employment. Any such payment is in direct 
conflict with the foregoing constitutional prohibition against separate 
emoluments and special privileges, and the Legislature has no power to 
authorize a municipal corporation to pay any such gratuity to a par- 
ticular class of its employees. Our decision here is in accord with a long 
line of previous decisions of this Court reflecting a consistent interpreta- 
tion of this constitutional limitation in striking down legislative grants 
of separate emoluments and special privileges. Simonton v. Lanter, 71 
N.C. 498; Motley v. Warehouse Co., 122 N.C. 347, 308.E. 3 (petition for 
rehearing denied, 124 N.C. 232, 32 S.E. 555); S. v. Fowler, 193 N.C. 
290, 186 S.E. 709; Plott v. Ferguson, 202 N.C. 446, 163 S.E. 688; 
Edgerton v. Hood, Comr. of Banks, 205 N.C. 816, 172 S.E. 481; S. v. 
Sasseen, 206 N.C. 644, 175 S.E. 142; Brown v. Comrs. of Richmond 
County, 223 N.C. 744, 28 S.E. 2d 104. See also: Cowan v. Trust Co., 
211 N.C. 18, 188 S.E. 812; 8S. v. Warren, 211 N.C. 75, 189 S.E. 108; 
S, v. Harris, 216 N.C. 746, 6 S.E. 2d 854. 

In Semonion v. Lamer, supra, it was contended that the charter of the 
Bank of Statesville, incorporated by private-local act of the Legislature, 
was given the special privilege to lend money at a rate of interest in 
excess of that allowed by general state law. There the Court held that 
the charter of the bank created no such special privilege. Bynum, J., 
delivering the opinion, in referring to Article I, Sections 7 and 31, of the 
Constitution of North Carolina, said: “The wisdom and foresight of our 
ancestors is nowhere more clearly shown than in providing these funda- 
mental safeguards against partial and class legislation, the insidious and 
ever-working foes of free and equal government.” (71 N.C. mid. p. 503.) 

S. v. Fowler, supra, involves a conflict between the provisions of a 
general and a public-local statute. There, under the general statute a 
violation of the state prohibition law was made punishable by fine and 
imprisonment within the discretion of the court; whereas the public-local 
act, applying to only five counties, restricted the punishment to a fine in 
certain instances. It was held that the publiec-local act attempted to 
confer upon residents of the five counties privileges or immunities not 
enjoyed by other residents of the State in violation of Article I, Section 7, 
of the State Constitution. In a well considered opinion by Adams, J., it 
is stated that the public-local act grants “a special exemption from pun- 
ishment or an exclusive or separate privilege which is forbidden by the 
cited provision. . . . It follows that the provision limiting the punish- 
ment for the first offense to a fine must be regarded as an arbitrary class 
distinction which cannot be sustained because forbidden by the funda- 
mental law .. .” (1938 N.C. at pp. 293 and 294.) 

In Edgerton +. Hood, Comr. of Banks, supra, a public-local statute 
provided that deposit claims of certain closed banks might be sold to 
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persons indebted to such banks on the date of closing, and that any such 
purchased claim might be set off against a debt owed by the purchaser to 
the same closed bank. Connor, J., speaking for the Court, said: “The 
statute contravenes this sound and just principle, and violates both the 
letter and spirit of the provision, because (1) it attempts to confer aii 
exclusive and separate privilege on one class of creditors and debtors of 
a closed bank, which it denies to another class, with no just or reasonable 
ground for the classification; . . .” (205 N.C. bot. p. 821.) 

In S. v. Sasseen, supra, an ordinance of the City of Charlotte required 
operators of for-hire motor vehicles within the city to post policies of 
hability insurance written by responsible companies authorized to do 
business in the State of North Carolina. The ordinance was held void 
as class legislation, violative of Article I, Sections 7 and 31, of the State 
Constitution, in that it failed to provide that the security required might 
be furnished by solvent individual sureties as well as corporate ones. 
(206 N.C. 644.) 

In Brown v. Comrs. of Richmond County, supra, a local recorder’s 
court was abolished by act of the General Assembly before expiration of 
the term to which the presiding judge had been elected. Thereafter a 
special county court was organized under general statute, with another 
person being appointed judge. Later an act of the Legislature directed 
that the county pay the judge of the abolished court his salary for 
the unexpired term. It was held that the statute was violative of 
Article I, Section 7, of the State Constitution. In a well considered 
opinion written by Justice Barnhill it is stated (referring to Article I, 
Section 7, of the Constitution): “This constitutes a specific constitu- 
tional prohibition against gifts of public money, and the Legislature has 
no power to compel or even to authorize a municipal corporation to pay 
a gratuity to an individual to adjust a claim which the municipality is 
under no legal obligation to pay (citation of authorities). Nor may it 
lawfully authorize a municipal corporation to pay gifts or gratuities out 
of public funds. .. .” (223 N.C. p. 746.) 

It follows that Chapter 1078, Session Laws of 1949, is repugnant to 
Article I, Section 7, of the Constitution of North Carolina. Therefore 
the statute is declared invalid and inoperative, and the award below being 
unsupported by the requisite proof of causal relation between the de- 
ceased’s employment and his death (Plemmons v. White’s Service, Inc., 
supra (213 N.C. 148), the judgment below is 

Reversed. 
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WALTER PENN DAVIS, EmMptLoyrert, v. CITY OF WINSTON-SALEM, 
SELF-INSURER, EMPLOYER. 


(Filed 17 July, 1951.) 


APPEAL by defendant from Crisp, Special Judge, at April Term, 1951, 
of Forsytu. 

Proceeding under Workmen’s Compensation Act to determine claim 
of Walter Penn Davis for disability due to heart disease (angina pectoris 
resulting from coronary arteriosclerosis) alleged to have developed as an 
occupational disease while he was serving as a member of the Fire Depart- 
ment of the City of Winston-Salem, self-insurer. 

The Industrial Commission awarded compensation. This was affirmed 
on appeal to the Superior Court. From the latter ruling, the defendant 
appeals, assigning errors. 


W. Scott Buck and J. C. B. Ehringhaus, Jr., for plaintiff, appellee. 


Grover H. Jones and Womble, Carlyle, Martin & Sandridge for defend- 
ant, appellant. 


Jounson, J. The award and judgment below rest solely on the 1949 
amendment to the Workmen’s Compensation Act, Chapter 1078, Session 
Laws of 1949, now codified as G.S. 97-53 (26), which provides that cer- 
tain classified heart diseases, including angina pectoris, shall be deemed 
and treated as compensable occupational! diseases as to active members of 
fire departments of cities, towns, and other political subdivisions of the 
State. 

The award below is unsupported by evidence showing causal relation 
between the claimant’s heart disease and the employment out of which 
it supposedly arose. And the 1949 amendment under which the award 
was made having been declared repugnant to Article I, Section 7, of the 
Constitution of North Carolina, by decision filed simultaneously herewith 
in Duncan v. City of Charlotte, ante, 86, which is precisely decisive. of 
the question raised by the instant appeal, the judgment below is 

Reversed. 
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MRS. LETTIE M. WATKINS anp MRS. LETTIE M. WATKINS, ADMINISTRA- 
TRIX OF THE ESTATE OF DR. GEORGE T. WATKINS, JR., v. EUGENE G. 
SHAW, CoMMISSIONER OF REVENUE OF THE STATE OF NORTH CARO- 
LINA. 


(Filed 17 July, 1951.) 


Under the power of the Federal Government to borrow money, its regula- 
tions control title and succession by survivorship of Federal Savings bonds. 
irrespective of the succession laws of the State. Federal Constitution, 
Art. I, Sec. 8, Clauses 2 and 18. 


2. Taxation § 28— 


A law imposing an inheritance tax is to be liberally construed to effec- 
tuate the intent of the Legislature, and all property fairly and reasonably 
coming within the provisions of such law may be taxed. 


3. Taxation § 18— 


An inheritance or succession tax is a burden imposed by government 
upon all gifts, legacies, inheritances and successions passing by will, intes- 
tate law, or deed or instrument inter vivos intended to take effect at or 
after the death of the grantor, and is not a tax on the property itself. 


4. Gifts § 1— 


The fact that the wife has access to United States Savings Bonds, Series 
H, made payable to either her or her husband, but bought with the hus- 
band’s funds, is insufficient delivery to establish a gift to her inter vivos. 


3. Taxation § 28— 


United States Savings Bonds, Series E, bought with the funds of the 
purchaser and made payable to the purchaser or his wife as co-owners, and 
kept in a place accessible to both, but without a zift inter vivos of the 
bonds to the wife, are subject to state inheritance taxes upon the death 
of the husband, G.S. 105-2, since the wife acquires title to the bonds by 
succession as survivor under the Treasury regulations. 


AppEa. by plaintiff from Hatch, Special Judge, April Term, 1951, of 
DurRHAM. 

This is a civil action to recover from the defendant, Eugene G. Shaw, 
Commissioner of Revenue of the State of North Carolina, the sum of 
$863.76, paid to the defendant on 9 May, 1950, under protest, in payment 
of inheritance taxes assessed upon United States Savings Bonds, Series E, 
together with interest thereon. 

According to the allegations of the complaint, from time to time dur- 
ing the period beginning in October, 1942, and ending in December, 1945, 
Dr. George T. Watkins, Jr., purchased thirty-four United States Savings 
Bonds, Series E, of various denominations, having a cash surrender value 
at the time of his death on 11 May, 1948, of $19,884.00. Twenty-two of 
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these bonds, having a cash value on the date of his death of $10,409.00, 
were issued to Dr. George T. Watkins, Jr., or Mrs. Lettie May Watkins. 
The remaining twelve bonds having a cash value of $9,475.00, were issued 
to Mrs. Lettie May Watkins or Dr. George T. Watkins, Jr. 

Dr. Watkins died intestate. All the bonds referred to herein were pur- 
chased by him out of his own funds and issued as directed by him. The 
bonds were kept in a place accessible to both Dr. Watkins and his wife, 
Mrs. Lettie May Watkins. 

The defendant demurred to the complaint on the ground that it did not 
state a cause of action. The demurrer was sustained and the plaintiff 
appeals, assigning error. | 


Basil M. Watkins and White & White for plainttff. 
Attorney-General McMullan, Assistant Attorneys-General Tucker and 
Abbott, and Edward B. Hipp, Member of Staff, for defendant. 


Denny, J. This Court held in the case of Ervin v. Conn, 225 N.C. 
267, 34 S.E. 2d 402, that the Federal Government has the power, pur- 
suant to Article I, sec. 8, clauses 2 and 18, of the Constitution of the 
United States, to borrow money and to regulate and adjust its contracts 
within the compass of that power, so that title to its bonds may be subject 
to succession by survivorship, according to the terms of the contract, irre- 
spective of the succession laws of the State. 

All of the bonds involved herein contain certain provisions on their 
face, among them being the following: “This bond is issued pursuant to 
Treasury Department Circular No. 653, Second Revision, and is subject 
to the terms and conditions thereof and the regulations prescribed there- 
under as fully as if herein set forth.” And an examination of Treasury 
Department Circular No. 653, Second Revision, Part II, Section 4, 
reveals that it contains, among other things, the following provision: 
“The bonds shall be subject to estate, inheritance, gift or other excise 
taxes, whether Federal or State .. .” 

The regulations issued by the Treasury Department of the United 
States governing payment or reissue of United States Savings Bonds 
registered in the name of two persons as co-owners, being Treasury 
Department Circular No. 530, defining the rights of the parties, and 
referred to in Circular No. 653, Second Revision, hereinabove referred 
to, contains these pertinent provisions: “(a) ... During the lives of 
both co-owners the bonds will be paid to either co-owner upon his separate 
request without requiring the signature of the other co-owner. . . .(c) 
. . . If either co-owner dies without the bond having been presented and 
surrendered for payment or authorized reissue, the surviving owner will 
be recognized as the sole and absolute owner of the bond and payment or 
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reissue, as though the bond were registered in his name alone, will be 
made only to such survivor. . . .” 

While, according to the plaintiff’s complaint, the bonds which are the 
subject of this controversy, were kept in a place which was accessible to 
both Dr. Watkins and his wife, prior to his death, there is no allegation 
in the complaint to support the view that there was an inter vivos gift 
of the bonds by Dr. Watkins to his wife. On the contrary, it is quite 
clear from the plaintiff’s pleadings that the absolute title to these bonds 
passed by succession, on the death of Dr. Watkins, co-owner, to his wife, 
Mrs. Lettie M. Watkin# as the sole and absolute owner thereof by sur- 
vivorship, under the terms of the contract pursuant to which the bonds 
were issued. 

Therefore, the question for us to determine is simply this: Should the 
cash value of United States Savings Bonds, Series E, issued and made 
payable to the purchaser or his wife, as co-owners, be included in the 
estate of the purchaser for inheritance tax purposes, where the purchaser 
expended his own funds in the acquisition of the bonds and kept them in 
a place accessibleto both the purchaser and his wife, but made no inter 
vivos gift of the bonds to his wife? We think this question must be 
answered in the affirmative. 

The defendant, Commissioner of Revenue of the State of North Caro- 
lina, is relying upon the provisions contained in G.S. 105-2, which levies 
an inheritance tax on property, real and personal, tangible and intangible, 
transferred “by deed, grant, bargain, sale, or gift made in contemplation 
of the death of the grantor, vendor, or donor, or intended to take effect 
in possession or enjoyment at or after such death, including a transfer 
under which the transferor has retained for his life or a period not ending 
before his death (a) possession or enjoyment of, or the income from, the 
property or (b) the right to designate the persons who shall possess or 
enjoy the property or the income therefrom.” 

A law imposing an inheritance tax is to be liberally construed to effec- 
tuate the intention of the Legislature, and all property fairly and reason- 
ably coming within the provision of such law may be taxed. Reynolds 
v. Reynolds, 208 N.C. 578, 182 S.E. 341; Corporation Com. v. Dunn, 
174 N.C. 679, 94 S.E. 481; S. ». Scales, 172 N.C. 915, 90 S.E. 439; 
Norris v. Durfey, 168 N.C. 321, 84 S.E. 687. An inheritance or succes- 
sion tax is defined as “‘A burden imposed by government upon all gifts, 
legacies, inheritances, and successions, whether of real or personal prop- 
erty, or both, or any interest therein, passing to certain persons ... by 
will, by intestate law, or by deed or instrument made inter vivos intended 
to take effect at or after the death of the grantor.’ Dos Passos (2 Ed.), 
sec. 2... . A succession tax is a tax on the right of succession to prop 


N.C.) SPRING TERM, 1951. 99 


WATKINS v. SHAW, CoMR. OF REVENUE. 


erty, and not on the property itself.” In re Morris Estate, 188 N.C. 259, 
50 S.E. 682. | 

In our opinion the bonds involved herein were properly included in 
the estate of Dr. Watkins for inheritance tax purposes. The mere fact 
that his wife had access to the bonds prior to his death was insufficient 
evidence of their delivery to her to establish a gift inter vivos. We think 
the provision in the bonds with respect to ownership, constitutes a gift 
or transfer from Dr. Watkins to his wife, intended to take effect in 
possession or enjoyment at or after his death, in the event the bonds were 
not surrendered prior thereto. And since the bonds were not surrendered 
for payment or reissue prior to the death of Dr. Watkins, upon his death 
the title to the bonds passed by succession to Mrs. Watkins under the 
terms of the contract pursuant to which they were issued. 

Other jurisdictions, having passed upon the precise question now before 
us, under statutes similar to or exactly like ours, have held that bonds 
transferred under circumstances similar to those in the instant case, are 
subject to inheritance taxes levied in the respective State. In re Brown’s 
Estate, 122 Mont. 451, 206 P. 2d 816; Succession of Raborn, 210 La. 
1033, 29 So. 2d 53; Hallett v. Bailey, 143 Maine 1, 54 A. 2d 538; In re 
Myers’ Estate, 359 Pa. 577, 60 A. 2d 50; Mitchell v. Carson, 186 Tenn. 
228, 209 S.W. 2d 20. We know of no authoritative decisions to the 
contrary. 

The judgment of the court below is 

Affirmed. 
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FALL TERM, 1951 


STATE v. EDGAR WOODROW MARSH. 


(Filed 19 September, 1951.) 
1. Homicide § 10c— 


An instruction to the effect that if defendant did not have the mental 
capacity because of drunkenness to deliberate and premeditate he could 
not be guilty of murder in the first degree, and that the burden of estab- 
lishing premeditation and deliberation beyond a reasonable doubt was 
upon the State, held to give defendant the full benefit of his defense of 
inebriacy. 


2. Robbery § 3— 


Upon conviction of defendant of robbery and not of robbery with fire- 
arms as charged, a judgment of twenty-five to thirty years in the State’s 
Prison is in excess of the statutory maximum. G.S. 14-2, G.S. 14-87. 


8. Criminal Law § 33— 


The competency of a confession is a primary question for the trial court, 
and the court’s ruling that the confession was voluntary and competent is 
not subject to review when supported by competent evidence upon the 
preliminary hearing. 


4, Same— 


A confession must be taken in its entirety, giving defendant the benefit 
of that part favorable to him as well as giving to the State the benefit of 
that part which militates against him. 


5. Criminal Law § 52a— 


Where motion for nonsuit is not limited to a particular count in the 
bill of indictment or to any one degree of the crimes charged, but is ad- 
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dressed to the entire bill or both counts as a whole, the motion cannot be 
allowed in the face of evidence sufficient to support any count or any 
degree of any count. G.S. 15-1738. 


6. Homicide § 27c—Conduct immediately before and after homicide may 
be considered on question of premeditation and deliberation. 

An instruction to the effect that the jury might take into consideration 
defendant’s conduct before and after as well as at the time of the homicide 
and all attendant circumstances in determining the questions of premedita- 
tion and deliberation will not be held for error as permitting the jury to 
consider defendant’s flight the morning after the homicide or attempted 
suicide sometime thereafter in determining the questions when it is appar- 
ent from the record that the charge referred to attendant circumstances 
at the time of the homicide as indicative of the purpose and intent in de- 
fendant’s mind at that time, which immediate circumstances were sufficient 
to support an affirmative finding. 


7. Homicide § 27i: Criminal Law § 53n— 


An instruction that the jury “may for any reason and within your dis- 
eretion” recommend life imprisonment upon conviction of first degree 
murder will not be held for error as requiring the jury to have a reason 
for such recommendation when in other portions of the charge the court 
had placed the matter in the unrestricted discretion of the jury and the 
charge construed contextually could not have been misleading. G.S. 14-17. 


8. Criminal Law § 81c¢ (2)—— 


Where inexact expressions in the charge are readily reconcilable under 
the rule of contextual construction, they will not be held for reversible 
error. 


9. Indictment and Warrant § 8— 


The better practice is to try capital cases on single-count bills or bills 
containing only capital charges. 


This opinion was written in accordance with the Court’s decision and filed 
by order of the Court after Chief Justice Stacy’s death. 


VALENTINE, J., took no part in the consideration or decision of this case. 


AppraL by defendant from Pless, J., April Term, 1951, of Surry. 

Criminal prosecution on two-count bill charging the defendant (1) 
with robbery with firearms from the person of Allen Phillips certain 
personal property, to wit, pocketbook, flashlight and more than thirty 
dollars in money the property of the said Allen Phillips, and (2) with 
the murder of Allen Phillips contrary to the statutes, G.S. 14-87 and 
G.S. 14-17, in such cases made and provided. 

The record discloses that on Friday, 9 February, 1951, about 8:30 
p.m., the defendant engaged a taxicab, with Allen Phillips driving, to 
take him from Mount Airy to Wes Scott’s place in Shoals, Surry County, 
where he had previously lived. It is in evidence that the defendant first 
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“got Allen Phillips to take him to get some whiskey,” which he did, and 
“he got nearly 4 gallon of white whiskey.” He could not or would not 
say from whom he bought it. When they reached Wes Scott’s place in 
Shoals, they did not stop but drove on down the road near a turnip patch 
to turn around. Here a fuss or fight ensued between the two over the 
amount the defendant was to pay for the trip, the defendant contending 
the price of the trip was eight dollars, whereas the driver wanted ten. 

The defendant cut Phillips about the head and chest with a Scout 
knife which he had purchased that afternoon, the chest wound being 
particularly dangerous—-about five inches in depth. They seem to have 
fought in the cab, which was very bloody, and also on the outside. The 
driver jumped back into the cab and drove away, leaving the defendant 
standing in the road. The defendant says in his confession that he thus 
withdrew from the fight and walked to the corner of the house where he 
lived some three to four hundred yards away and was leaning up against 
the house when he heard Phillips coming up the road on foot hollering. 
He “wasn’t just hollering ... but screaming or squalling.” Soon he 
reached the spot where the defendant was and picked up a stick of wood 
while still hollering; whereupon the defendant picked up an axe lying 
near the woodpile and struck him with it. Phillips thereupon ran back 
of the house, across the pasture and through a barbed-wire fence, with 
the defendant chasing him, axe in hand. The defendant caught up with 
Phillips in a little road leading to the barn, hit him with the axe which 
caused him to fall to the ground and he quit hollering. The defendant 
took Phillips’ money, pocketbook and flashlight and went back to the 
house. He was not certain whether Phillips was dead but thought he 
was when he left him. 

The defendant spent the night at his mother’s home and left the next 
morning about daybreak. He sought safety in flight and attempted 
suicide by swallowing carbolic acid, both of which proved unsuccessful or 
unavailing for the purpose. His confession recites the reason he took 
the carbolic acid was “‘because he knew he would be caught and he knew 
he would be killed anyway so he decided to do it himself.” 

The defendant also, in his confession to the officer, first states that “he 
was not drunk on Friday night.” Later he says, “he was pretty well 
drunk.” The defendant did not offer himself as a witness on the hearing. 

Verdict: On the first count: “Guilty of robbery.” 

On the second count: “Guilty of murder in the first degree.” 

Judgment: In the robbery case: Imprisonment in the State’s Prison 
for not less than 25 nor more than 30 years. This judgment not to inter- 
fere with or to delay the judgment on the second count. 

In the homicide case: Death by asphyxiation. 

The defendant appeals, assigning errors. 
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Attorney-General McMullan and Assistant Attorney-General Moody 
for the State. 


Charles M. Neaves and E. C, Bivins for defendant. 


Stacy, C. J., after stating the facts as above: The defendant states in 
his confession that, with axe in hand, he pursued Allen Phillips over the 
snow-covered pasture, across a barbed-wire fence, overtook him in the 
road leading to the barn, struck him a lethal blow on the head with the 
axe, felled and silenced him, robbed him and left him for dead. These 
facts alone, if true, and the jury has accepted them as such, render the 
legal questions debated on brief, assuming the defendant’s sanity, some- 
what pedantic or academic. He certainly was not fighting in his own 
self-protection when his antagonist was trying to get away from him, and 
he does not so contend. His defense of drunkenness and mental irre- 
sponsibility was rejected by the jury. He could not have been very 
drunk when, with axe in hand, he chased Phillips a distance of some 40 
or 50 yards, across the pasture, over a barbed-wire fence, down the road, 
and slew him. Nevertheless, he was given full benefit of his contention 
of inebriacy and mental deficiency in the court’s charge to the jury. 8S. v. 
Ross, 193 N.C. 25, 186 S.E. 193, as witness the following: “. . . while 
the defendant has no burden so far as establishing a lack of premeditation 
and deliberation—the State has the burden of showing that beyond all 
reasonable doubt before it can obtain a verdict of guilty of murder in 
the first degree—at the same time if the defendant has satisfied you that 
he did not have the mental capacity because of his drunkenness to de- 
liberate and premeditate, he could not be guilty of murder in the first 
degree.” Accordant: S. v. Swink, 229 N.C. 123, 47 S.E. 2d 852; S. »v. 
Harris, 223 N.C. 697, 28 S.E. 9d 232. 

On the first count, however, as the jury convicted the defendant only of 
robbery and not of robbery with firearms as charged in the bill of indict- 
ment, the judgment imposed of from 25 to 30 years in the State’s Prison 
is in excess of that allowed by statute, G.S. 14-2. S. v. Surles, 230 N.C. 
272, 52 S.E. 2d 880. Hence, the judgment on this count will be va- 
cated and remanded for proper judgment, if for any reason the judgment 
on the second count is not carried out. 

On the second count, that of murder, the defendant challenges (1) the 
voluntariness of his confession, (2) the sufficiency of the evidence to 
carry the case to the jury, and (3) the correctness of the charge. 

First, The Voluntariness of the Defendant's Confession: 

The defendant made several statements to the investigating agent of 
the State Bureau of Investigation, one on 11 February, another on 12 
February, while the defendant was in the hospital recovering from 
earbolic acid poisoning, and a third on 1 March, 1951, while he was in 
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jail, all in the nature of confessions. They were the subject of a pre- 
liminary investigation, touching their voluntariness, and ruled competent 
by the court. S. v. Thompson, 227 N.C. 19, 40 S.E. 2d 620; S. v. 
Biggs, 224 N.C, 28, 29 S.E. 2d 121. The ruling is supported by the 
record. S. v. Brown, 233 N.C. 202, 63 S.E. 2d 99. 

The competency of a confession is a preliminary question for the trial 
court, S. v. Andrew, 61 N.C, 205, to be determined in the manner pointed 
out in 8S. v. Whitener, 191 N.C. 659, 132 S.E. 603, and the court’s ruling 
thereon is not subject to review, if supported by any competent evidence. 
S. v. Alston, 215 N.C. 718, 3 S.E. 2d 11. The defendant offered no 
evidence on the preliminary inquiry. His present objection to the con- 
fession and the court’s ruling thereon must be overruled or held for 
naught. S. v. Bennett, 226 N.C. 82, 36 S.E. 2d 708. Of course, the 
confession is to be taken as a whole in its entirety, the part which makes 
in favor of the accused as well as the part which militates against him. 
S. v. Edwards, 211 N.C. 555, 191 S.E. 1. This seems to have been done 
on the trial. 

Second. The Sufficiency of the Evidence: 

The demurrer to the evidence was properly overruled. There is no 
part of the defendant’s confession which would seem to warrant an ac- 
quittal. The exception appears to have been taken out of the abundance 
of caution. The motion was “for judgment as of nonsuit on both counts 
in the bill of indictment.” Note, the motion is not limited to a single 
count or any one degree of the crimes charged, but it is addressed to the 
entire bill or to both counts as a whole. The motion could not be allowed 
im the face of testimony to support either count or any degree of either 
count, of which there was ample evidence in the instant case. G.S. 15-173. 

Third. Exceptions to the Charge: 

The defendant objects to the following instruction: “In determining 
the questions of premeditation and deliberation it is proper for the jury 
to take into consideration the conduct of the defendant before and after, 
as well as at the time of the homicide and all attending circumstances.” 

The excerpt seems to have been taken from the opinion in S. v. Evans, 
198 N.C. 82, 150 S.E. 678. The criticism here is, that the “after” con- 
duct of the defendant would include his flight and attempted suicide 
which may be considered only on the issue of guilt and not.as tending to 
show premeditation or deliberation. S. v. Payne, 213 N.C. 719, 197 S.E. 
573 (flight); S. v. Lewis, 209 N.C. 191, 183 S.E. 357 (flight); S. v. Mull, 
196 N.C. 351, 145 S.E. 677 (flight); S. v. Hairston, 182 N.C. 851, 109 
S.E. 45 (flight); S. v. Lawrence, 196 N.C. 562, 146 S.E. 395 (attempted 
suicide); S. v. Harum, 213 N.C. 16, 195 S.E. 7 (attempted suicide) ; 
S. v. Steele, 190 N.C. 506, 130 S.E. 308 (secreting body after killing). 
The objection appears somewhat strained as the after-attendant circum- 
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stances would hardly include the defendant’s conduct on the following 
day. The court was here speaking to the purpose and intent in the de- 
fendant’s mind at the time of the homicide. This, the jury must have 
understood. Moreover, there is no mention in the eourt’s charge of the 
defendant’s attempted suicide or flight, save the bare recital that the 
defendant spent the night of the homicide at the home of his mother and 
stepfather “and left about daybreak the next morning.” Nor was there 
any request to charge on the significance of these circumstances or in 
what light they should be considered by the jury. Evidently, the de- 
fendant’s conduct long after the homicide was not a matter of debate on 
the hearing. The immediate circumstances were apparently sufficient. 
The contention presently advanced seems to have been an afterthought. 

Exception is also taken to the instruction that in case the jury should 
return a verdict of guilty of murder in the first degree, “You may for 
any reason and within your discretion add to that the recommendation, 
if you desire to do so, that he be imprisoned for life, in which event that 
disposition will be made of the case.” 

The objection to this instruction is that it requires the jury to have a 
reason for such recommendation arising perhaps upon the evidence, 
whereas the statute, G.S. 14-17, as amended by Chap. 299, Session Laws, 
1949, commits the matter to the unrestrained discretion of the jury. 
3. v. McMillan, 233 N.C. 630, 65 S.E. 2d 212. 

The criticism loses its force when considered with another portion of 
the charge. The court had previously instructed the jury that if they 
should render a verdict of murder in the first degree, then “You may, if 
you so determine, in your own discretion add to that verdict a recom- 
mendation of life imprisonment.” 

Viewing the charge in its entirety and as a whole, as required by the 
established practice, we reach the conclusion that the exception is insuf- 
ficient to overthrow the results of the trial. 

There are other exceptions appearing on the record, some brought for- 
ward and discussed on brief, others not, which have received due at- 
tention, but as they appear insufficient to work a new trial we forego 
further discussion of them in the opinion. The several inexact ex- 
pressions pointed out by the defendant are readily reconcilable under 
the rule of contextual construction. S. v. Bullins, 226 N.C. 142, 36 S.E. 
2d 915; S. v, Hxum, 138 N.C. 599, 50 S.E. 283; Speas v. Bank, 188 
N.C. 524, 125 S.E. 398. “The charge must be considered contextually 
and not disjointedly.” Mulling Co. v. Highway Com., 190 N.C, 692, 130 
S.E. 724, 

On the whole, the case appears to have been tried in substantial con- 
formity to the requirements of the decided cases or the pertinent 
authorities. 
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While no objection has been interposed to the joinder of the two counts 
in the same bill, it may be observed that the usual practice, and perhaps 
the more desirable practice, is to try capital cases on single-count bills, 
or bills containing only capital charges. 

The validity of the trial will be upheld. 

The result, then, is: 

On the robbery count, Error and remanded (provisionally). 

On the murder count, No error. 


Nore: This opinion was written in accordance with the Court’s de- 
cision and filed by order of the Court after Chief Justice Stacy's death. 


VALENTINE, J., took no part in the consideration or decision of this 
case, 


RUTH N. BARBER vy. LULA M. WOOTEN, ADMX., ET AL. 
(Filed 19 September, 1951. ) 


1. Negligence § 6: Torts § 4: Automobiles § 18d: Pleadings § 19b—Driv- 
ers successively hitting plaintiff’s car may be held liable as joint tort- 
feasors. 

A complaint alleging that immediately after a collision caused by the 
negligence of the intestate of one defendant, and while plaintiff was 
injured and unable to extricate herself from the car in which she was 
riding, another defendant negligently ran his truck into the rear of her 
car causing further injury, and that shortly thereafter the third defendant 
ran into the side of the car in which she was riding as it was standing 
immobilized sidewise on the road, causing further injuries to plaintiff, and 
that the defendants were jointly, concurrently and successively negligent 
in proximately causing plaintiff’s injuries, is held good as against demurrer 
for misjoinder of parties and causes, since the complaint alleges a sequence 
of events which successively, concurrently and jointly produced plaintiff’s 
injuries, for which defendants may be held liable as joint tort-feasors, 


2. Negligence § 6: Torts § 4-— 

Where the acts or omissions of persons operating independently of each 
other join and concur in proximately producing the injury complained of, 
even though originating from separate and distinct sources, the author of 
each is liable for the resulting injury, and action may be brought against 
any one or all as joint tort-feasors. 


3. Pleadings § 19b— 
On demurrer the case will be taken as made by the complaint. 


4. Torts § 6— 
The rights of defendants as against the plaintiff or as among themselves 
is not presented by demurrer to the complaint when not appearing on the 
face thereof. G.S. 1-240. 
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BARNHILL, J., concurring. 


This opinion was written in accordance with the Court’s decision and filed 
by order of the Court after Chief Justice Stacy’s death. 


VALENTINE, J., took no part in the consideration or decision of this case. 


AppEAL by defendants from Morris, J., January Term, 1951, Pasgvo- 
TANK—from CAMDEN. 

Civil action to recover damages for personal injuries alleged to have 
been successively inflicted by the joint and concurrent negligence of the 
defendants. 

The complaint alleges: 

1. That on 9 April, 1950, the plaintiff was a passenger in a Ford Sedan 
being operated by Connell McHorney southwardly on Highway 170 in 
Currituck County in a careful and prudent manner; that another Ford 
Sedan traveling in the opposite direction and being operated by W. M. 
Wooten, intestate of the defendant, Lula M. Wooten, Administratrix, 
carelessly and negligently ran head-on into the McHorney car “and set 
into sequence a chain of events . . . which proximately resulted in inju- 
ries to the plaintiff.” 

2. That immediately following the collision as above described and 
while plaintiff was in a seriously injured condition and unable to extri- 
cate herself, the defendant, Adam Layden, driving a Dodge pick-up truck, 
negligently ran his truck into the rear of the McHorney car, knocked it 
sidewise on the road, and successively and concurrently with the negli- 
gence of the driver of the Wooten car inflicted further serious injury to 
the plaintiff, which, together with the negligence of the defendant, Clyde 
C. Seaff, hereinafter set forth, proximately resulted in serious and perma- 
nent injuries to the plaintiff. 

3. That shortly following the Layden collision and while the McHorney 
car was immobilized in a sidewise position on the right-hand side of the 
road going south, and with the plaintiff therein in a seriously injured 
condition, the defendant Seaff driving a 1949 Ford convertible south- 
wardly along said highway, negligently ran into the side of the McHorney 
car in which plaintiff was helplessly situate, producing further bodily 
injuries upon her, which, together with the injuries imposed by the two 
previous drivers, resulted in serious and permanent injuries to the plain- 
tiff. 

4, That the defendants were jointly, concurrently and successively 
negligent in proximately causing the injuries to the plaintiff, wherefore 
she demands damages. 

Separate demurrers were interposed by the defendants for dual mis- 
joinder of parties and causes of action. Demurrers overruled; exception. 
_ The defendants appeal, assigning errors. 
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McMullan & Aydlett for plaintiff, appellee. 

Frank B. Aycock, Jr., for defendant Wooten, appellant. 
J. Henry LeRoy for defendant Layden, appellant. 
John H. Hall for defendant Scaff, appellant. 


Stacy, C. J. The case is controlled by what was said in Hester v. 
Motor Lines, 219 N.C, 748, 14 S.E. 2d 794; Lewrs v. Hunter, 212 N.C. 
504, 193 S.E. 814; West v. Baking Co., 208 N.C. 526, 181 S.E. 551. It 
will be noted the complaint alleges a sequence of events which successively, 
concurrently and jointly produced the plaintiff’s injuries. The defend- 
ants are sought to be held liable as joint tort-feasors. Levins v. Vigne, 
339 Mo. 660, 98 S.W. 2d 737, and 4 Blashfield, Sec. 2552. The plaintiff 
alleges successive, joint and concurrent torts which in their cumulative 
effect produced her injuries. 

There may be two or more proximate causes of an injury. These may 
originate from separate and distinct sources or agencies operating inde- 
pendently of each other, yet if they join and concur in producing the 
result complained of, the author of each cause would be liable for the 
damages inflicted, and action may be brought against any one or all as 
joint tort-feasors. White v. Carolina Realty Co., 182 N.C. 536, 109 S.E. 
564. 

The defendants, on the other hand, take the position that the negligence 
of Wooten came to an end before the Layden truck struck the McHorney 
ear and that the negligence of both Wooten and Layden had spent them- 
selves before the Scaff car came upon the scene, and that, therefore, the 
negligence of each defendant was separate and distinct from the negli- 
gence of the others, resulting in three separate and distinct injuries and 
giving rise to three separate and distinct causes of action against three 
separate and disconnected defendants. This was the theory of the deci- 
sion in Atkins v. Steed et al., 208 N.C. 245, 179 S.E. 889, cited by appel- 
lants, where no allegation of joint or concurrent negligence was made. 
True, the plaintiff there asked for a “joint” recovery, but not on the 
ground of successive, joint and concurrent torts as here. On demurrer 
we take the case as made by the complaint. 

The rights of the defendants as against the plaintiff or as among them- 
selves would not arise on demurrer unless made to appear on the face of 
the complaint, which is not the case here. G.S. 1-240; Whiteman v. 
Transportation Co., 231 N.C. 701, 58 S.E. 2d 752; Tarkington v. Print- 
ing Co., 280 N.C. 354, 53 S.E. 2d 269; Butner v. Spease, 217 N.C. 82, 
6 S.E. 2d 808. 

The complaint appears sufficient to withstand the demurrers. 

Affirmed. 
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Nore: This opinion was written in accordance with the Court’s deci- 
sion and filed by order of the Court after Chief Justice Stacy’s death. 


VALENTINE, J., took no part in the consideration or decision of this case. 


Barnui.1, J., concurring: It does not appear on the face of the com- 
plaint that there was any appreciable interval of time between the three 
collisions. Hence, the question defendants seek to raise is not presented 
by the demurrer. Hodgin v. Public Service Corporation, 179 N.C. 449, 
102 S.E. 748; Hester v. Motor Innes, 219 N.C. 748, 14 S.E. 2d 794; cf. 
Shaw v. Barnard, 229 N.C. 713, 51 S.E. 2d 295. The opinions in the 
wrongful death cases arising out of the same accidents, this day filed, are 
clearly in accord with our decisions to which we adhere. 


CLARENCE McHORNEY, Apmr., v. LULA M. WOOTEN, ApMx., ET AL. 


(Filed 19 September, 1951.) 
Death 8 5b— 


Where death is the result of the sum total of the torts, neglects and 
defaults of several parties, all may be joined in the action for wrongful 
death. G.S. 28-173. 


This opinion was written in accordance with the Court’s decision and filed 
by order of the Court after Chief Justice Stacy’s death. 


VALENTINE, J., took no part in the consideration or decision of this case. 


AppraL by defendants from Morris, J., January Term, 1951, Pasquo- 
TANK—from CAMDEN. 

Civil action to recover damages for the wrongful death of plaintiff’s 
intestate, alleged to have been caused by the successive, joint and coneur- 
rent neglect or default of the defendants. 

The facts alleged in the instant complaint in respect of the acts of 
negligence of the defendants are identical with those set out in the com- 
panion case of Barber v. Wooten, Admz., concurrently being decided, ex- 
cept here the plaintiff’s intestate was the driver of the McHorney car and 
only two parties defendant have been sued. 

Separate demurrers were interposed by the defendants for misjoinder 
of parties and causes. Demurrers overruled; exceptions. 

The defendants appeal, assigning errors. 
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McMullan & Aydlett for plaintiff, appellee. 
Frank B, Aycock, Jr., for defendant Wooten, appellant. 
J. Henry LeRoy for defendant Layden, appellant. 


Stacy, C. J. The judgment overruling the demurrers will be upheld 
on authority of what is said in the companion case of Barber v. Wooten, 
Admz., ante, 107. 

This case affords perhaps a clearer, if not a more pronounced, distinc- 
tion from the Atkins case, 208 N.C. 245, 179 S.E. 889, than does the 
Barber case. Here, the action is for the wrongful death of plaintiff’s 
intestate—the result of the sum total of all the torts, neglects or defaults 
of the defendants which culminated in the right given by the “Lord Camp- 
bell Act.” G.S. 28-173. 

The demurrers were properly overruled. 


Affirmed. 


Nore: This opinion was written in accordance with the Court’s deci- 
sion and filed by order of the Court after Chief Justice Stacy’s death. 


VALENTINE, J., took no part in the consideration or decision of this case. 


C. EARL SNOWDEN, ApmMpr., v. LULA M. WOOTEN, Apmx., ET AL. 
(Filed 19 September, 1951.) 


AppEat by defendants from Morris, J., January Term, 1951, Pasquo- 
TANK—from CaMDEN. 

Civil action to recover damages for the wrongful death of plaintiff’s 
intestate, alleged to have been caused by the successive, joint and con- 
current neglect or default of the defendants. 

The facts alleged in the instant complaint in respect of the acts of 
negligence of the defendants are identical with those set out in the com- 
panion case of Barber v. Wooten, Admz., concurrently being decided, 
except here plaintiff’s intestate died as a result of his injuries giving rise 
to the present action for damages under G.S. 28-173. 

Separate demurrers were interposed by the defendants for misjoinder 
of parties and causes. Demurrers overruled; exceptions. 

The defendants appeal, assigning errors. 
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STATE v. JENKINS. 


McMullan & Aydlett for plaintiff, appellee. 

Frank B. Aycock, Jr., for defendant Wooten, appellant. 
J. H. LeRoy for defendant Layden, appellant. — 

John H. Hall for defendant Scaff, appellant. 


Per Curtam. The judgment overruling the demurrer will be upheld 
on authority of what is said in the companion cases of Barber v. Wooten, 
Admz., ante, 107, and McHorney, Admr., v. Wooten, Admz., ante, 110. 

Affirmed. 


VALENTINE, J., took no part in the consideration or decision of this case. 


STATE v. JAMES ARTHUR JENKINS. 
(Filed 19 September, 1951.) 


1. Criminal Law § 77a— 


On appeal in criminal cases, the indictment and warrant and plea on 
which the case is tried, the verdict and the judgment appealed from, are 
all essential parts of the transcript. Rule of Practice 19, Sec. 1. 


2. Criminal Law § 73a— 
It is the duty of appellant to see that the record is properly made up 
and transmitted. G.S. 15-180. 


3. Intoxicating Liquor § 9d— 


Evidence to the effect that officers with search warrant found a half 
gallon of nontax-paid whiskey in a kettle on the kitchen table in defend- 
ant’s home is sufficient to sustain conviction of illegal possession of intoxi- 
cating liquor in violation of G.S. 18-48. 


4. Criminal Law § 48— 
Chap. 644, Session Laws of 1951, has no application to evidence obtained 
by search prior to 9 April, 1951. 


5. Criminal Law § 78d (1)—— 
Where there is no objection to the admission of evidence, a motion to 
strike is addressed to the sound discretion of the trial court. 


6. Same— 


Where there is no objection to the admission of evidence, but only a 
motion to strike, Chap. 150, Session Laws of 1949, is inapplicable. 


7. Criminal Law § 81c (2)— 
A charge will not be held for reversible error when it is not prejudicial 
upon a contextual construction. 
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This opinion was written in accordance with the Court’s decision and filed 
by order of the Court after Chief Justice Stacy’s death. 


VALENTINE, J., took no part in the consideration or decision of this case. 


AppraL by defendant from Harris, J.. March Term, 1951, of Enae- 
COMBE. 

Criminal prosecution on warrant charging the defendant with the 
“possession of one-half gallon of illicit and nontax-paid whiskey for the 
purpose of sale,” 

The record discloses that on 18 November, 1950, two policemen of 
Rocky Mount went to the home of the defendant with search warrant, 
found a half-gallon of whiskey in a kettle on the kitchen table, poured it 
into a bottle or jar which they found behind the stove, then went to the 
front of the house and there discovered the defendant with “about six 
more fellows,” said to the defendant, “James let’s go”; the defendant 
replies, “That’s not my whiskey,” whereupon the officer held up the whis- 
key and asked the rest of the fellows in the room if it were theirs, and 
they all said “No, it is not.”” In the meantime someone had knocked on 
the door and said, “Let me in, James.” A taxi driver and three or four 
more came in. One of the officers directed them to take a seat. 

The defendant was arrested and taken to police headquarters. None 
of the others was arrested. 

The kettle and jar and contents were offered in evidence on the hearing. 
Neither had a State or Federal stamp on it. 

The defendant was found guilty in the Recorder’s Court and sentenced, 
from which he appealed, was tried de novo in the Superior Court, found 
guilty by the jury of “possession of nontax-paid whiskey” (as recited in 
the judgment) and sentenced to twelve months on the roads. 

Defendant appeals, assigning errors. 


Attorney-General McMullan and Assistant Attorney-General Moody 
for the State. 
Fountain & Fountain for defendant. 


Stacy, C. J. Since the only reference to the verdict appearing on the 
record is a recitation in the judgment of what it was, without full incor- 
poration of it therein, it may be doubted whether the case is properly 
before us for decision. S.v. May, 118 N.C. 1204, 24 S.K. 118. 

On appeal in criminal cases, the indictment or warrant and plea on 
which the case is tried, the verdict and the judgment appealed from are 
essential parts of the transcript. Rule 19, Sec. 1, of the Rules of Practice, 
221 N.C. 5538; 8S. v. Clough, 226 N.C. 384, 38 S.E. 2d 193 (dismissed for 
failure to show organization of court, bill, warrant or verdict) ; S. v. Dry, 
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224 N.C. 234, 29 S.E. 2d 698 (dismissed for failure to show warrant) ; 
S. v. Currre, 206 N.C. 598, 174 S.E. 447 (dismissed for failure to supply 
lost indictment) ; 8. v. Golden, 203 N.C. 440, 166 S.E. 311 (dismissed for 
failure to show organization of court, bill, warrant or verdict); S. v. 
Lumber C'o., 207 N.C. 47, 175 S.E. 713 (dismissed for failure to bring up 
pleadings); S. v. Wray, 230 N.C. 271, 52 S.E. 2d 878 (dismissed for 
failure to show indictment); S. v. McDraughon, 168 N.C. 131, 83 S.E. 
181 (dismissed for failure to supply lost indictment) ; S. v. Cunningham, 
94 N.C. 824 (no plea shown). See, also, S. v. Farrell, 223 N.C. 804, 28 
S.E. 2d 560, on requirement that arraignment and plea in capital cases 
be made to appear on the record. <A plea of traverse is the sine qua non 
or prerequisite to a jury trial. Without such plea, there is nothing for a 
jury to try. S.v. Cunningham, supra. Criminal appeals are to be per- 
fected and the cases for the Supreme Court settled “as provided in civil 
cases.” G.S. 15-180. It is the duty of appellant to see that the record 
is properly made up and transmitted. S. v. Frizell, 111 N.C. 722, 16 
S.E. 409. 

However, assuming the sufficiency of the record, as there is no motion 
to dismiss, S. v. Patterson, 222 N.C. 179, 22 S.E. 2d 267, we think the 
same result or one similar in effect must be reached on the merits of the 
case. There was ample evidence to require its submission to the jury. 
S. v. Buchanan, 233 N.C. 477, 64 S.E. 2d 549. Inceed, the evidence of 
illegal possession seems complete. S. v. Dowell, 195 N.C. 523, 143 S.E. 
133. There is also evidence sufficient to warrant the jury in finding that 
its possession was for the purpose of sale, G.S. 18-11, albeit they appear 
to have found the defendant guilty only of illegal possession in violation 
of G.S. 18-48. 

Nor can the defendant’s challenge to the validity of the search warrant 
be sustained. In the first place, it may be doubted whether the defendant 
properly presents his challenge. The evidence in respect of the validity 
of the warrant seems to have been offered without objection. The only 
exception is to the refusal to strike it out. This was a matter addressed 
to the sound discretion of the trial court. S. v. Matihews, 226 N.C. 639, 
39 S.E. 2d 819; S. v. Hunt, 223 N.C. 178, 25 S.E. 2d 598; S. v. Herndon, 
223 N.C. 208, 25 S.E. 2d 611. Nevertheless, conceding the sufficiency of 
the challenge, the evidence was quite sufficient to withstand the motion to 
strike. S. v. Elder, 217 N.C. 111, 6 S.E. 2d 840. Chapter 644, Session 
Laws 1951, is inapplicable as it has no application to pending litigation 
or to evidence obtained by search prior to 9 April, 1951, the effective date 
of the Act. Nor is Chapter 150, Session Laws 1949, purporting to dis- 
pense with the necessity of taking an exception to any ruling on objection 
to the admission of evidence, applicable to the facts of the instant record. 
There was no ruling on objection to the admission of the evidence. 
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While the charge may be subject to some criticism, especially the man- 
ner in which the State’s contentions were given, we think it will do when 
construed contextually, z.e., in the same connected way in which it was 
delivered to the jury—the established rule of such construction. S&S. v. 
Marsh, ante, 101; Tarkington v. Printing Co., 230 N.C. 354, 53 S.E. 
2d 269. 

The result will not be disturbed on the record as it presently appears. 

No error. 


Notre: This opinion was written in accordance with the Court’s deci- 
sion and filed by order of the Court after Chief Justice Stacy’s death. 


VALENTINE, J., took no part in the consideration or decision of this case. 


STATE y. F. D. FITZGERALD HORNE. 
(Filed 19 September, 1951.) 


1. Criminal Law 8§ 17c¢, 60b— 


Where the record discloses that a defendant, appearing in propria 
persona, entered a plea of nolo contendere under the impression that it 
was a conditional plea under which the court would find the facts and 
determine the question of guilt, and that thereafter defendant was given 
opportunity to withdraw the plea only upon intimation by the court that 
he would be charged with another distinct offense which the evidence 
tended to support, held the record does not support sentence upon the 
adjudication by the court that the defendant was guilty of the offense 
charged. 


2. Criminal Law § 17c-—— 
The law does not sanction a conditional plea of nolo contendere. 


This opinion was written in accordance with the Court’s decision and filed 
by order of the Court after Chief Justice Stacy’s death. 


VALENTINE, J., took no part in the consideration or decision of this case. 


AppraL by defendant from Patton, Special Judge, April Term, 1951, 
of Buncomse Superior Court. 

Criminal prosecution on indictment charging the defendant (1) with 
the larceny of a Remington-Rand typewriter, advertising list and pic- 
tures of the value of $2500, the property of Benjamin and Mary E. 
Dixon, and (2) with receiving same knowing it to have been stolen. 
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— 


When asked how he desired to plead, the defendant, who was not 
represented by counsel, first stated that he desired to plead not guilty, 
but later informed the solicitor that “he would enter a plea of nolo con- 
tendere and let the Judge hear the evidence and render such judgment 
as the facts might warrant.” 

After hearing a portion of the evidence, the court observed that “the 
case appears to be more of a case of embezzlement than of larceny. 
Therefore, if the defendant chooses, I will permit him to withdraw his 
plea of nolo contendere to the present bill of indictment and I will there- 
upon direct that he be held and that the solicitor send a bill against him 
for embezzlement.” 

The defendant, after conferring with the solicitor, stated that he 
preferred to proceed with his plea of nolo contendere to the present bill. 
And after all the evidence was in, he again stated that he desired “‘his 
plea of nolo contendere to the charge of larceny to stand” and made no 
motion to strike it out. 

The court, thereupon, “after hearing the evidence adjudged the de- 
fendant guilty and sentenced him to serve a term of four months” on 
the roads. 

The defendant, having retained counsel to represent him, duly served 
notice of appeal. 


Attorney-General McMullan and Assistant Attorney-General Love for 
the State. 
Geo. M. Pritchard for Defendant. 


Stacy, C.J. The question for decision is whether the record supports 
the judgment. 

In its essential features, the case is strangely similar to S. v. Shepherd, 
230 N.C. 605, 55 S.E. 2d 79. There, the defendant contended that his 
plea of nolo contendere was a conditional one with the ultimate issue of 
his guilt or innocence to be determined by the court. The same contention 
is made here. There, it was conceded on appeal that such a plea was 
ill advised or improvident under the case of S. v. Camby, 209 N.C. 50, 
182 S.E. 715. The same conclusion is made here. 

While the court was constrained to uphold the judgment in the Shep- 
herd case because of the state of the record, just the opposite seems 
appropriate here. 

The defendant was inops consilit during the trial. True, it was made 
to appear to the court that “the defendant had studied law and had 
applied to take the examination to be permitted to practice in North 
Carolina.” Nevertheless, he was undertaking to appear for himself 
which affords some measure of his prudence and sagacity. The oppor- 
tunity to withdraw his plea was under the shadow of a further charge 
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of embezzlement. And the defendant seems to have been under the 
constant impression that his plea of nolo contendere was a conditional 
one. Nowhere on the record does the opposite appear. Herein lies the 
difference between the present case and the Shepherd case. It seems to 
fall under the Camby case. The law does not sanction a conditional plea 
of nolo contendere. The record presents this situation as the defendant 
views it: The defendant was under the impression that he had entered a 
conditional plea of nolo contendere with the court to pass upon his guilt 
or innocence. The judge expressed the opinion that it seemed to be more 
a case of embezzlement than of larceny, and offered the defendant an 
opportunity to withdraw his plea and later face a charge of embezzle- 
ment. The defendant was justified in believing that under his condi- 
tional plea the judge would acquit him of the charge of larceny. He 
therefore chose to let it stand. He evidently acted under a misappre- 
hension. 

The State, on the other hand, says that even from the defendant’s own 
conception of the record he simply “took a chance and lost.” Stamey v. 
R. R., 208 N.C. 668, 182 S.E. 180; Weston v. Ry., 194 N.C. 210, 189 
S.E. 287. Maybe so, and maybe not. He certainly had a different under- 
standing of what was going on. At least, he was guessing at its meaning. 

We think the case is controlled by what was said in 8. v. Gooding, 194 
N.C. 271, 139 S.E. 436. Also obliquely pertinent is the case of S. v. 
Calcutt, 219 N.C. 545, 15 S.E. 2d 9. The matters involved—the enforce- 
ment of the criminal law and the liberty of the citizen—are worthy of 
exactitude and clear understanding. S. v. Jones, 227 N.C. 47, 40 S.E. 
2d 458; In re Parker, 225 N.C. 369, 35 S.E. 2d 169. 

Error and remanded. 


Nore: This opinion was written in accordance with the Court’s de- 
cision and filed by order of the Court after Chief Justice Stacy’s death. 


VALENTINE, J., took no part in the consideration or decision of this 
case. 


TOWN OF GRIMESLAND, N. C., A MUNICIPAL CORPORATION, v. CITY OF 
WASHINGTON, N. C., A MUNICIPAL CORPORATION. 


(Filed 19 September, 1951.) 


1. Municipal Corporations § 8b (2)— 
The power of a municipality to own and operate transmission lines for 
the sale of current to consumers beyond its corporate limits confers no 
exclusive franchise upon it and it is not entitled to enjoin lawful compe- 
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tition within the territory outside its limits served by it, there being no 
contention that the competing line caused physical interference with its 
lines or created any hazard thereto. 


2. Municipal Corporations § 5— 
The General Assembly has authority to create municipal corporations, 
N. C. Constitution, Art. VITI, see. 4, and municipalities created by it have 
only such powers as are expressly conferred by statute and those neces- 
sarily implied therefrom, which powers the General Assembly may enlarge, 
diminish or altogether withdraw at its will. 


8. Same: Municipal Corporations § 8a— 

The General Assembly may confer not only governmental powers upon 
a municipality but may also grant it corporate powers for a public purpose 
and for the public benefit; but in the exercise of such corporate powers a 
municipality is liable in contract and in tort as in case of private corpora- 
tions and may be made subject to regulations and supervisions imposed by 
the general law upon other corporations so engaged, but the legislative 
will to make the municipality subject to such regulations must be expressed 
and will not be inferred. 


4, Statutes § 12— 


A local statute is not repealed or affected by the subsequent enactment 
of a general statute which makes no reference to the local act. 


5. Municipal Corporations §§ 5, 8a— 
The General Assembly has authority under the Constitution to authorize 
a municipality to build and operate lines for the transmission of electric 
current beyond its corporate boundaries within reasonable limits. 


6. Same: Utilities Commission § 2: Electricity § 1— 

A municipal corporation authorized by general and local statute to main- 
tain transmission lines for the sale of current outside its corporate limits 
and within reasonable limitations, G.S. 160-255; Ch. 31, Public-Local Laws 
of 1931, is not amenable to G.S. 62-101 and is not required first to obtain 
a certificate of public convenience and necessity from the Utilities Com- 
mission. G.S. 62-30 (3), G.S. 62-65. 


7. Injunctions § 9— 


Where a temporary restraining order is issued in an action and the cause 
comes on to be heard in the Superior Court upon the merits without any 
further order to continue or dissolve the temporary restraining order, the 
presiding judge has full power and authority to determine the cause and 
properly refuses to remand the question of continuing the restraining order 
to the judge before whom it had been pending. 


VALENTINE, J., took no part in the consideration or decision of this case. 


Apprat by plaintiff from Burgwyn, Special Judge, June Special Term, 
1951, of Braurort. Affirmed. 

Plaintiff alleged that in 1924 plaintiff contracted with defendant City 
of Washington for a supply of electric current to be utilized by plaintiff 
in distribution to its citizens and others, and thereupon acquired rights 
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of way, and erected poles, and strung transmission wires connecting with 
the power plant of the defendant in Washington and running thence 
through the village of Chocowinity to Grimesland. This contract was 
renewed in 1934 and with some modification in 1938, plaintiff continuing 
to distribute electric current to consumers along its rights of way. The 
contract of 1938 provided it should continue until December 31, 1948, 
and thereafter until terminated by 60 days notice by either party. 

It was further alleged that the defendant, for reasons not material to 
this appeal, notified plaintiff of termination of the contract 60 days from 
January 27, 1949, and that the defendant thereafter began building from 
north bank of Pamlico River to Chocowinity “and to points beyond and 
within the radius served by the plaintiff through its transmission lines” 
other transmission lines parellel with those of plaintiff for the purpose of 
serving the territory now served by plaintiff, and depriving it of patron- 
age and entering into oppressive competition ; and has wrongfully entered 
on plaintiff’s rights of way and crossed its lines in several places. Plain- 
tiff prayed that defendant be restrained. 

Plaintiff also alleged a second cause of action for damages for breach 
of contract, but submitted to a voluntary nonsuit as to that cause of 
action and the matters therein set up are not now involved in this appeal. 

The defendant admitted the execution of the several contracts re- 
ferred to, and the termination of the last one in accordance with its 
provisions, and asserted that after the termination of contractual rela- 
tions with plaintiff, the defendant had constructed transmission lines 
within the County of Beaufort for the sale of electric current to con- 
sumers along its lines, but has not interfered with plaintiff’s business, 
trespassed on its property, or interfered with plaintiff’s proper use 
thereof. 

This action was instituted 23 February, 1949, and on the same day, 
based on plaintiff’s complaint, a temporary restraining order was issued, 
restraining defendant “from selling and distributing electric current 
within the radius of the territory now served by the plaintiff and from 
trespassing in and upon the plaintiff’s rights of way.’’ No further order 
to continue or dissolve the restraining order was entered, but the cause 
came on in due course for trial in the Superior Court at June Special 
Term 1951. When reached for trial, the following stipulations were 
agreed to: 

‘This cause coming on to be heard before his Honor, W. H. S. Bur- 
gwyn, Special Judge, at the June 1951 Special Term of Beaufort County 
Superior Court, it was suggested by counsel that it would expedite the 
trial if the court would hear the pleadings and determine as a matter of 
law, 1f the defendant was required to obtain a certificate of convenience 
and necessity from the Utilities Commission of North Carolina for con- 
structing the power line complained about in the complaint, and the court 
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agreed to hear arguments upon said question, and upon hearing argument 
thereon the court ruled that defendant was not required, before building 
its line, to obtain such a certificate, and that Section 101, Chapter 62, 
General Statutes, did not apply to municipal corporations. To which 
ruling plaintiff excepted. 

“Thereupon, the parties waived a jury trial as to the other matters in 
this controversy, plaintiff reserving its four exceptions aforesaid, and 
the plaintiff having submitted to a voluntary nonsuit upon its second 
cause of action, as set forth in the complaint, and agreed that the court 
should find the facts as follows: 

“1. That plaintiff is an incorporated town with a population of 350. 
2. That the defendant is a municipal corporation with a population of 
9500. 3. That Chocowinity is an unincorporated village with a popula- 
tion of approximately 300. 4. That plaintiff is six miles from Choco- 
winity and nine miles from Washington. 5. That plaintiff town is two 
and one-half miles from the Pitt County-Beaufort County line. 

“6. That in 1924, plaintiff Town of Grimesland built and constructed 
at its own expense and is now the sole and absolute owner of a line for 
the transmission of electric power extending from the north bank of the 
Pamlico River, in the City of Washington, through the village of Choco- 
winity into the Town of Grimesland, and is the sole and absolute owner 
of an easement or right of way over which the said transmission line is 
constructed and has an investment therein of approximately $ and 
an investment of approximately $60,000.00 in its entire electric system. 

“7, That said transmission line has been used by plaintiff for the pur- 
pose of transmitting electric current which it purchased from the City 
of Washington between 1924 and January 17, 1949, to the plaintiff town 
and to its citizens and to persons living along its right of way aforesaid 
and adjacent thereto, including persons residing in the village of Choco- 
winity as provided by the contracts of 1924, 1934 and 1938, which con- 
tracts are made a part of these stipulations. 

“8. That on January 17, 1949, plaintiff ceased to buy current from 
the City of Washington, negotiations for the renewal of the contract 
having failed, and on said date entered into a contract with the City of 
Greenville for the purchase of electric current for distribution and sale 
within its corporate limits and to the customers to whom it had heretofore 
sold current purchased from the City of Washington, and is now serving 
said customers as has been its custom since 1924. 

“9, That the City of Washington began construction of the line to 
Chocowinity in 1948 to serve Aurora, and prior thereto had never owned 
any easement or right of way for the transmission of electric current 
between its corporate limits on the north bank of Pamlico River and the 
village of Chocowinity, but with the consent of plaintiff town and in 
consideration of defendant’s agreement to keep and maintain plaintiff’s 
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right of way, and keep plaintiff’s transmission lines in repair between the 
south bank of Pamlico River and Chocowinity, it did attach to plaintiff’s 
poles on its aforesaid right of way, wires over which it transmitted elec- 
tric current to the Town of Aurora; connecting with Aurora’s line at 
Chocowinity. 

“10. That when defendant City of Washington became aware that the 
plaintiff had entered into a contract with the City of Greenville to fur- 
nish it with electric current for transmission over its aforesaid right of 
way for distribution to plaintiff’s customers, without first securing from 
the Utilities Commission of North Carolina, a certificate of convenience 
and necessity, it commenced to build and did build an electric line, paral- 
leling plaintiff’s transmission line, and within a short distance thereof, 
for the purpose of transmitting electric current to the Town of Aurora, 
and to such of plaintiff’s customers as it might secure along the line 
which it constructed, thereby intending to enter into competition with 
the plaintiff for the distribution and sale of electricity between its cor- 
porate limits and Chocowinity and in the village of Chocowinity and 
declared its intention of paralleling plaintiff’s line from Chocowinity to 
the Pitt County-Beaufort County line, and to enter into competition with 
the plaintiff for the patronage of persons and businesses in the area and 
serve such as might desire to purchase electric current from it. Grimes- 
land has never applied for or obtained a certificate of public convenience 
and necessity from the North Carolina Utilities Commission and its line 
was constructed in 1924 prior to the Act of 1931 (now G.S. 62-101). 
The defendant relies upon Chapter 31, Public Local Laws of 1931 and 
the applicable provision of the General Statutes. 

“11. That in constructing its transmission line between its corporate 
limits and Chocowinity, the defendant, without first obtaining the con- 
sent of the plaintiff, caused its said transmission line to cross plaintiff’s 
right of way and over or under plaintiff’s transmission line in three 
places, and cross plaintiff’s service lines in eleven additional places, and 
has placed and put on plaintiff’s right of way one pole. 

“If, upon the foregoing facts, the court shall be of the opinion that 
plaintiff is entitled to the relief prayed for in its complaint, then it shall 
enter judgment accordingly. If, upon the foregoing facts, the court shall 
be of the opinion that the plaintiff is not entitled to the relief prayed 
for, then, it shall deny the same and enter judgment for the defendant, 
and both the plaintiff and the defendant reserve the right to appeal from 
any judgment so entered to the Supreme Court.” 

Upon consideration of the pleadings and the stipulations the court 
was of opinion that plaintiff was not entitled to injunctive relief, and, 
plaintiff having submitted to nonsuit on its second cause of action, the 
court rendered judgment dismissing the action. Plaintiff excepted and 
appealed. 
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J. D. Grimes, S. O. Worthington, and Albion Dunn for plaintiff, 
appellant. 

LL. H. Mercer, Rodman & Rodman, and Brooks, MeL eiaods Brim & 
Holderness for defendant, appellee. 


Devin, C. J. The right of the Town of Grimesland to construct and 
maintain an electric system for the distribution and sale of electric 
current to consumers beyond its corporate limits, and to own and operate 
transmission lines for that purpose along the highway or over and upon 
rights of way acquired, is not questioned in this action. G.S. 160-255. 
But this legislative authority would not be regarded as conferring the 
right to exclude competition in the territory served. Having the right to 
engage in this business gives no exclusive franchise, and if from lawful 
competition its business be curtailed, it would seem that no actionable 
wrong would result, nor would it be entitled to injunctive relief there- 
from. Alabama Power Co. v. Ickes, 302 U.S. ae Tennessee Elec. 
Power Co. v. Tennessee Valley Authority, 306 U.S. 118, There are no 
allegations or facts shown which would justify the finding that the de- 
fendant City of Washington, in the construction and operation of its 
electric transmission lines, from Washington to C hocowinity and beyond 
has caused physical interference with plaintiff’s ‘ines, or ereated any 
hazard thereto or that its operations constitute a continuing trespass. 
Negligence in the construction of defendant’s lines is not alleged. The 
gravamen of the complaint is unlawful competition, but competition 
alone would not justify the court in decreeing injunction. 

But the plaintiff challenges the right of the defendant to maintain and 
operate an electric power system for the distribution and sale of electric 
eurrent to consumers beyond its corporate limits without a certificate 
of public convenience and necessity from the Utilities Commission. The 
statute authorizes a municipal corporation engaged in the production 
and distribution of electric power to extend this service to cousumers 
outside its corporate limits, (Public Laws 1929, Ch. 285, now codified 
as part of G.S. 160-255). This would confer authority on the defendant 
to construct and operate transmission lines for the distribution of electric 
eurrent for the benefit of the public beyond its corporate boundaries 
within reasonable limitation. Williamson v. High Point, 218 N.C. 96, 
195 S.E. 90. Also by a local statute (Public Local Laws 1931, Ch. 31) 
amendatory of the Charter of the City of Washington and creating 
Washington Electrie Service District, power and authority was expressly 
conferred upon the defendant to build, maintain and operate lines for 
the transmission of electric current beyond its corporate limits and 
within Beaufort County for the public benefit. 

Having then the power to extend its electric Itunes and to serve the 
public in the territory now complained of, was this power by general law 
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limited and circumscribed by requirement that a certificate of convenience 
and necessity be obtained from the Utilities Commission 4 

Municipal corporations are instrumentalities of the State for the ad- 
ministration of local government. ‘They are created by the General 
Assembly under the general authority conferred by Art. VIII, sec. 4, 
of the State Constitution. They have such powers as are expressly con- 
ferred by statute and those necessarily implied therefrom. Nash v. 
Tarboro, 227 N.C. 283, 42 S.E. 2d 209. A municipal corporation may 
be empowered not only to perform governmental functions but also 
authorized to undertake operations in its corporate capacity when for a 
public purpose and for the public benefit. Holmes v. Fayetteville, 197 
N.C. 740, 150 S.E. 624; Welleainson ve High Point, 218 N.C. 96, 195 
S.E. 90. The powers contemed upon municipal corporations by statute 
may be enlarged, diminished, or altogether withdrawn at the will of the 
Legislature. Ehodes v. Aceves 230 N.C. 134, 52 S.E. 2d 3871; Murphy 
v. Webb, 156 N.C. 402, 72 S.E. 460. But when a municipal corporation 
undertakes functions beyond its governmental and police powers and 
engages in business in order to render a public service for the benefit of 
the community for a profit, it becomes subject to lability for contract and 
in tort as in case of private corporations, Millar v, Welson, 222 N.C. 
340, 23 S.E. 89d 42: Harrington v. Wadesboro, 153 N.C. 437, 69 S.E. 399, 
and by legislative aet may be made amenable to fepulaions and super- 
visions impesed upon other corporations so engaged. Unquestionably the 
yeneral Assembly would have power to preseribe that municipal corpo- 
rations exercising corporate functions for public service for profit should 
be amenable to the laws regulating private corporations similarly engaged. 
Harrington v. Wadesboro, 143 N.C, 437, 69 S.E, 399. Whether it has 
done so in this ease is the question which this appeal presents. 

The plaintiff's position is that if it be conceded that the defendant City 
of Washington in the operation of an electric power plant for the benefit 
of its citizens was given authority to extend its lines and furnish electric 
service, to consumers beyond its corporate limits, nevertheless when the 
defendant in doing so undertook to construct and operate a public service 
system in direct competition, by parallel lines, with the public service 
system of the plaintiff already established and serving the same territory, 
it became amenable to the regulatory requirement of the general statute 
(G.S. 62-101) that it must first obtain a certificate of public convenience 
and necessity from the Utilities Commission. Plaintiff maintains that 
considering the purpose of the statutes requiring supervision by the 
Utilities Commission together with the evils which would result from 
competition in the same locality between two public service systems, it 
was in the legislative mind that the same rule should be applied to munici- 
pal corporations as that applied to private corporations rendering public 
service. 
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The statute relied on by plaintiff as authority for the position that 
defendant before constructing its transmission lines outside its limits 
was required to obtain such a certificate reads as follows: “No person, 
or corporation, their lessees, trustees or receivers shall hereafter begin the 
construction or operation of any public utility plant or system or acquire 
ownership or control of, either directly or indirectly, without first obtain- 
ing from the Utilities Commission a certificate that public convenience 
and necessity requires, or will require, such construction, acquisition, or 
operation: Provided, that this section shall not apply to new construction 
in progress on May 27, 1931, nor to construction into territory contiguous 
to that already occupied and not receiving similar service from another 
utility, nor to construction in the ordinary conduct of business.” The 
statute designates those upon whom the requirement is imposed as “per- 
son or corporation, their lessees, trustees or receivers.” These descriptive 
words are not those ordinarily applicable to, or to be thought of as em- 
bracing cities and towns. And the business coming within the regulatory 
provisions of the statute is designated as “the construction or operation of 
any public utility plant or system.” If the Legislature intended this 
statute to include municipal corporations, no distinction was made be- 
tween operations within or without their corporate hmits. It would not 
seem to be a reasonable construction of this statute to adopt the view that 
the Legislature intended to prescribe that no city or town could operate 
an electric hght plant for the service of its citizens without obtaining this 
certificate from the Utilities Commission. Examining the language of 
the statute, the implication of a private corporation Js unmistakable. 
Limitation upon the granted power of a municipal corporation to con- 
struct and operate for the public benefit an electric distribution system, 
by requiring such a certificate as a condition precedent, will not be in- 
ferred in the absence of definite expression of legislative will. 

The effect of the local statute (Public Local Laws 1931, Ch. 31), which 
purported to empower the City of Washington to extend its electric 
service beyond its corporate limits “with all the privileges and immuni- 
ties existing in favor of municipalities operating within the boundaries 
mentioned,” was debated in the argument, but from an examination of 
this statute, we observe that it makes no reference to supervision by the 
Utilities Commission, nor does it specifically exempt the City from the 
requirement of obtaining such a certificate. This statute was ratified 
12 February, 1931, and the general statute now codified as G.S. 62-101 
was ratified 27 May, 1931. But the former being a local statute relating 
only to the City of Washington would not be repealed or affected by the 
subsequent enactment of the general statute which makes no reference 
toit. Rogers v. Davis, 212 N.C. 35, 192 S.E. 872; G.S, 164-7; Plaintiff’s 
objections to this statute on constitutional ground are met by the well 
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considered opinion of Justice Adams, speaking for the Court in Holmes 
v. Fayetteville, 197 N.C. 740, 150 S.E. 624, In any event the defendant 
was clothed with authority in the premises by the general statute without 
the aid of the local act of 1931. Kennerly v. Dallas, 215 N.C. 582, 2 
S.E. 2d 538; Holmes v. Fayetteville, supra. 

The question here presented whether a municipal corporation in the 
operation of a municipally owned electric power plant with transmission 
lines extended to supply consumers beyond its corporate limits is required 
under G.S. 62-101 to obtain from the Utilities Commission a certificate 
of public convenience and necessity before it can lawfully operate, does 
not seem to have been heretofore directly decided by this Court. 

In Light Co. v. Electric Membership Corp., 211 N.C. 717, 192 S.E. 
105, it was held that a county electric membership corporation, created 
under G.S. 117-6 et seg. was not required to obtain a certificate of public 
convenience and necessity before beginning operations, for the reason 
that the statute authorizing the formation of such membership corpora- 
tion provided that the provisions of other laws should not apply to a 
corporation formed under this act. G.S, 117-27. Apparently it was 
thought the provisions of G.S. 62-101 would not be extended by impli- 
cation. 

In McGuinn v. High Point, 217 N.C. 449, 8 S.E. 2d 462, it was held 
that the City of High Point, in undertaking to construct a power plant 
and issue bonds therefor, had elected to proceed under the Revenue Bond 
Act of 1938 and was bound by the specific requirement imposed by that 
act upon those proceeding thereunder to obtain a certificate of convenience 
and necessity. It may be noted that this act excepted from the require- 
ment an undertaking authorized by any local act heretofore enacted. 

In Williamson v. High Point, 213 N.C. 96, 195 S.E. 90, it was the 
holding of this Court that the City’s undertaking to construct an electric 
power plant capable of generating 104 million kilowatt hours of electric 
power to cost $5,500,000, and to transmit current across three counties 
for the purpose of engaging in the power business generally was beyond 
the powers of the City conferred by the Revenue Bond Act of 1935. 

It may be noted that the statute defining the powers and duties of the 
Utilities Commission gives the Commission general supervision over 
rates and service by electric light, power, water and gas companies, other 
than such as are municipally owned or conducted; thus expressing legis- 
lative purpose to leave municipal corporations free from the supervision 
of the Commission. G.S. 62-30(3). And in G.S. 62-65 codifying the 
Public Utilities Act of 1933 it is declared that “The term corporation 
when used in this article, includes a private corporation, an association, 
a joint stock association or a business trust.” Hapressio unius est e2- 
clusio alterius. 
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Giving due consideration to all pertinent statutes as well as the de- 
cisions of this Court, we reach the conclusion that the court below has 
ruled correctly, and that the defendant City of Washington was not re- 
quired to obtain a certificate of public convenience and necessity from 
the Utilities Commission before engaging in the distribution of electric 
current to consumers outside its corporate limits within Beaufort County, 
and that the judgment dismissing plaintiff’s action should be affirmed. 

Plaintiff’s motion to remand the question of continuing the restraining 
order to the Judge before whom it had been pending was properly denied. 
The cause was regularly reached in the Superior Court of Beaufort 
County and the judge then presiding had full power and authority to 
determine the cause. In view of this disposition cf the appeal, motion 
to make Virginia Electric and Power Company a party defendant has 
become academic. 

Judgment affirmed. 


VALENTINE, J., took no part in the consideration or decision of this 
case. 


CHARLES HENRY, Emptoyer, v. A. C. LAWRENCE LEATHER COMPANY, 
EMPLOYER, AND SECURITY MUTUAL CASUALTY COMPANY, CarrIEr. 


(Filed 19 September, 1951. ) 


1. Master and Servant § 40f— 


The provisions of the Workmen’s Compensation Act providing for com- 
pensation only for injuries resulting by accident arising out of and in the 
course of the employment has been extended to provide compensation for 
those occupational diseases which are enumerated in the Act. G.S. 97-2 
(f), G.S. 97-52, G.S. 97-53. 


2. Statutes § 5a— 


Ordinarily technical terms of a statute must be given their technical 
connotation in its interpretation. 


3. Master and Servant § 40f— 


An occupational disease is a disease caused by a series of events of a 
similar or like nature occurring regularly or at frequent intervals over an 
extended period of time in the discharge of the duties of the employment. 


4. Same— 


Tenosynovitis attributable to repeated strain or stress on the extensor 
tendons of claimant’s arms incident to the performanee of the duties of his 
employment is held “caused by trauma in employment” and is an occupa- 
tional disease compensable under the provisions of G.S. 97-53 (21), since 
“trauma” in its technical sense is not limited to injuries resulting from 
external force or violence. 
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VALENTINE, J., took no part in the consideration or decision of this case. 


Appxat by defendants from Rousseau, J.. May Term, 1951, Haywoop. 
Affirmed. 

Claim for compensation under the Workmen’s Compensation Act. 

Claimant was an employee of the defendant Leather Company. It was 
his duty to dip crops. He would take them off a wagon, dip them in a 
vat, and then load them on another wagon. As he was about to complete 
the loading of a wagon, it was necessary for him to throw the crops up 
over his head or shoulder. The constant, repeated strain or stress on the 
extensor tendons of his arms, resulting from this method of handling the 
crops, produced a condition known as tenosynovitis, commonly called 
tennis elbow. By reason of this condition he has suffered a 20% perma- 
nent partial disability or loss of use of his right elbow and a 40% perma- 
nent partial disability or loss of use of his left elbow. 

The medical testimony offered tends to show that claimant’s condition 
is occupational and was produced by the repeated motions in dipping and 
loading the crops which required a pronation of the hands, causing strain 
on the extensor tendons of the arms; that a blow or contusion could cause 
a localized tenosynovitis of short duration but it would be different from 
the condition found to exist in claimant’s arm. 

In discharging his duties, claimant received no blow or series of blows 
against his elbows or arms and suffered no external injury by force or 
violence of any type or form other than the repeated strain on the extensor 
tendons of his arms caused by the manner in which he was required to 
perform the labor for which he was employed. 

The Industrial Commission found the facts and upon the facts found 
concluded that the claimant is suffering from tenosynovitis caused by 
trauma in his employment which produced his disability, and made an 
award. Defendants appealed to the Superior Court. The court below 
affirmed and defendants appealed. 


Frank D. Ferguson, Jr., for plaintiff appellee. 
Morgan & Ward and Glenn W. Brown for defendant appellants. 


Barnuity, J. The underlying purpose of our Workmen’s Compensa- 
tion Act, G.S. Chap. 97, is to provide compensation for workmen who 
suffer disability by accident arising out of and in the course of their 
employment. The Act as originally adopted defined “injury” for which 
compensation is to be allowed to “mean only injury by accident arising 
out of and in the course of the employment, and shall not include a dis- 
ease in any form, except where it results naturally and unavoidably from 
the accident.” G.S. 97-2 (f). However, it soon became apparent that 
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any scheme or plan for the payment of compensation to disabled em- 
ployees should include those diseases or abnormal conditions of human 
beings the causative origin of which is occupational in nature. To meet 
this need the Legislature adopted Chap. 123, P.L. 1935, now G.S. 97-52 
and 53. In this amendatory Act it designated the diseases and conditions 
which “shall be deemed to be occupational diseases within the meaning 
of this article,” G.S. 97-53, and broadened or extended the meaning of 
the word “accident” as used in the original Act so as to include a disable- 
ment or death resulting from an occupational disease described in G.S. 
97-53, G.S. 97-52. It provides that “the word ‘accident,’ as used in the 
Workmen’s Compensation Act, shall not be construed to mean a series of 
events in employment, of a similar or like nature, occurring regularly, 
continuously or at frequent intervals in the course of such employment, 
over extended periods of time ... and disease attributable to such 
causes shall be compensable only if culminating in an occupational dis- 
ease mentioned in and compensable under this article.” That is to say, 
when stated in a positive rather than a negative form, disablement or 
death resulting from any such “series of events” in employment shall be 
treated ag the happening of an injury by accident compensable under the 
Act when and only when such series of events culminates in one of the 
occupational diseases mentioned in G.S. 97-53. An occupational disease 
attributable to such causes must be treated as an injury by accident aris- 
ing out of and in the course of employment, and compensation must be 
awarded for any resulting disablement. 

Among those diseases or conditions which are classified as occupational 
and compensable is “tenosynovitis, caused by trauma in employment.” 
G.S. 97-53 (21). 

The claimant is now suffering from tenosynovitis in both elbows. This 
condition is attributable to “a series of events in employment, of a similar 
or like nature, occurring regularly, continuously or at frequent intervals 
in the course of employment.” The “series of events” was the frequent 
pronation of the hands in dipping and loading the crops which produced 
a repeated strain or stress upon the extensor tendons of plaintiff’s arms, 
causing inflammation of the tendons and their protective sheaths. The 
Commission so found and the findings are fully supported by the evidence. 

As we read the record, the defendants do not seriously challenge these 
facts. They do, however, stressfully contend that the facts so found and 
the evidence on which they are based do not warrant or support the find- 
ing or conclusion that claimant’s condition, technically known as teno- 
synovitis, was caused by trauma in his employment. This is the battle 
ground of the controversy. 
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The question thus posed for decision is to be resolved by a determina- 
tion of the meaning of three terms: “tenosynovitis,” “trauma,” and 
“occupational disease,” as those terms are used in the statute. 

The Legislature, in adopting Chap. 123, P.L. 1935, had under consid- 
eration diseases and morbid conditions of the human body. In designat- 
ing those diseases and conditions which are to be deemed occupational in 
origin and compensable under the Act, it, for the most part, used technical 
terms. Anthrax, bursitis, asbestosis, silicosis, nystagmus, synovitis, and 
tenosynovitis are technical words. In construing the Act we must accord 
them their technical connotation. 

“So far as the interpretation of a statute is concerned, courts have said 
that there are four kinds of terms: common, technical, legal, and trade or 
commercial.” Southerland, Stat. Const., 8rd Ed., Vol. 2, 424. And “in 
the absence of a legislative intent to the contrary, technical terms or terms 
of art when used in a statute are presumed to have been used with their 
technical meaning.” Id., 487; Hawley v. Diller, 178 U.S. 476, 44 L. Ed. 
1157; S. v. Domanski, 190 A. 854 (R.I.); Bank v. Kelman, 183 A. 677 
(N.J.); Ry. Co. v. State, 143 S.W. 918 (Ark.). 

Synovitis (G.S. 97-53 (20)) is the inflammation of a synovial mem- 
brane and tenosynovitis or tendosynovitis is the inflammation of a synovial 
membrane which forms the protective sheath that encloses the tendon. 
It is sometimes used to denote the inflammation of both the sheath and 
the tendon. Webster, New Int. Dic., 2d Ed.; Dorland, Am. Illus. Med. 
Die., 2ist Ed.; Reed & Emerson, The Relation between Injury and Dis- 
ease, p. 500; Maloy, Med. Dic. for Lawyers, 2d Ed.; Gelber, Medico-Legal 
Text on Traumatic Injuries, p. 117. 

The causative origin of tenosynovitis is either infection (usually either 
gonorrheal or tubercular) or trauma, and traumatic synovitis is caused 
by (1) contusion of a joint, (2) spraining or twisting of a joint, (3) over- 
use of a joint, or (4) stretching of tendons and tendon sheaths by repeated 
overflexion or overextension. Gelber, Medico-Legal Text on Traumatic 
Injuries, 117. “Noninfectious tendosynovitis follows blows which contuse 
tendons themselves and severe strains which overstretch them.”’ One type 
of noninfectious tenosynovitis is “that type which follows long-continued, 
rapidly repeated, movements which create almost continuous overactivity 
of certain tendons.” Reed & Emerson, Relation between Injury and 
Disease, 502. 

“Chronic strains may occur when a worker performs operations with 
parts of his body that require a repetition of movements over long hours 
... Rapid and often repeated motion of tendons through their sheaths 
may cause an irritation resulting in a synovitis or tenosynovitis.” Reed 
& Harcourt, The Essentials of Occupational Diseases, p. 115. 


— 234 
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The average layman familiar with the term thinks of trauma as exter- 
nal force or violence which causes an injury, such as a cut, abrasion or 
contusion, to the outer surface of the body, or the condition produced by 
such force. However, it has a more comprehensive meaning in the field 
of medicine. 

Trauma is an injury or wound or the resulting condition. Webster, 
New Int. Dic.; Dorland, Am, Illus. Med. Dic. “Trauma can be defined 
as injury to the body inflicted by some form of outside force. It is 
divided into four categories: 1. Physical trauma, caused by physical 
violence; 2. Thermal trauma, caused by heat or cold; 3. Electrical 
trauma, caused by electrical energy; 4. Chemical trauma, caused by 
poisons.” Gonzales, Vance, Helpern, Legal Medicine and Toxicology, 88. 
Physical trauma may be either percutaneous or subcutaneous, and sub- 
cutaneous injuries are injuries which damage the body but are not asso- 
ciated necessarily with penetrating wounds. 

Traumatic tenosynovitis is usually a result of strenuous, oft-repeated, 
or unaccustomed use of the wrist. Shands, Handbook of Orthopedic 
Surgery, p. 499. “The synovial membrane which covers the tendon and 
lines the sheath may be injured either by the trauma of over-use or by a 
force applied from without.” Vol. V, Practitioner’s Library of Medicine 
and Surgery, p. 905. 

The expert testimony is to like effect. The expert in orthopedic sur- 
gery stated that “wound or injury is trauma, but not all trauma comes 
under that classification. Wound or injury as the meaning of the word 
trauma in the medical sense is not all-inclusive . . . Repeatedly putting 
the elbow through motions, to call that trauma would not be a misuse of 
the word medically . . . Anything that pushes something down is con- 
sidered a force.” And Dr. Lancaster testified: “I would say that teno- 
synovitis could not result from repeated external trauma. Tenosynovitis 
by its very definition results from the repeated pulling and stretching of 
a particular tendon . . . Tenosynovitis is an inflammation of the sheath 
in which the tendon moves, this inflammation can come from constant use 
in strained positions . . . I don’t think this conditicn could result with- 
out the intervention of some unusual strain or use of that particular 
tendon .. . The trauma would be the continuous stretching and pulling 
of that particular ligament in his occupation.” 

The Legislature, in listing those diseases which are to be deemed occu- 
pational in character, was fully aware of the meaning of the term “occu- 
pational disease.” Indeed, it in effect, defined the term in G.S. 97-52 as 
a diseased condition caused by a series of events, of a similar or like 
nature, occurring regularly or at frequent intervals over an extended 
period of time, in employment. The term has likewise been defined as a 
diseased condition arising gradually from the character of the employee’s 
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work. These are the accepted definitions of the term. Cannella v. Gulf 
Refining Coa. of La., 154 So. 406; Barron v. Texas Employers’ Ins, Assoc., 
36 S.W. 2d 464. See also Words & Phrases, “Occupational Diseases.” 

An injury by accident, as that term is ordinarily understood, “is dis- 
tinguished from an occupational disease in that the former rises from a 
definite event, the time and place of which can be fixed, while the latter 
develops gradually over a long period of time.” 71 C.J. 601 (see cases 
in note). 

A single blow on the arm might bruise the extensor tendons to such an 
extent as to cause temporary tenosynovitis. The resulting condition 
would be properly termed an injury by accident caused by trauma. But 
it would not constitute an occupational disease, for, as stated, an occu- 
pational disease is a diseased or morbid condition which develops grad- 
ually, and is produced by a series of events in employment occurring over 
a period of time. It is the cumulative effect of the series of events that 
causes the disease. 

So then, it is apparent that the clause “caused by trauma in employ- 
ment” was used by the Legislature to modify the word “tenosynovitis” so 
as to include the occupational and exclude the infectious type—to include 
the traumatic and exclude the idiopathic. In adopting Chap. 123, P.L. 
1935, it was not making provision for compensation for “injuries by 
accident” as that term is ordinarily understood. Provision for that type 
of injury had already been made in the original Act. It was considering 
those diseases the causative origin of which is occupational and desig- 
nating those which are to be deemed within the new and extended defini- 
tion of “injury by accident” it was then providing. In using the modify- 
ing phrase, “caused by trauma in employment” it necessarily meant a 
series of events in employment occurring regularly, or at frequent inter- 
vals, over an extended period of time, and culminating in the condition 
technically known as tenosynovitis. This is the nature of the disease or 
condition from which the plaintiff is suffering. The award of compensa- 
tion for the resulting disability 1s required by the statute. 

The judgment of the court below is 

Affirmed. 


VALENTINE, J., took no part in the consideration or decision of this case. 
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BETTIE T. BUNTING v. BETTIE ANNA TILLITT COBB anp HvussBanp, 
JOHN EDWARD COBB, JR., BESS S. TILLITT GREGORY anp Huvs- 
BAND, P. P. GREGORY, GIDEON TILLITT GODFREY anp HUSBAND, 
WILL GODFREY, BESS TILLITT GODFREY, a MINOR, anp ANY UN- 
BORN IssuE oF BESS S. TILLITT GREGORY anp GIDEON TILLITT 
GODFREY, P. P. GREGORY, GUARDIAN aD LITEM ror ANY UNBORN ISSUE 
oF BESS T. GREGORY, W. 8. GODFREY, GuarpDIAN ap LITEM For BESS 
T. GODFREY anv Any UNEORN IssvuE oF GIDEON T. GODFREY, anv 
R. CLARENCE DOZIER, JR., GUARDIAN aD LITEM FOR ALL PERSONS WHO 
May BECOME REMAINDERMEN IN THE LANDS THE SUBJECT MATTER OF THIS 
PROCEEDING, WHETHER MINORS OR PERSONS UNDER OTHER DISABILITY, OR 
PERSONS NoT IN BEING, OR PERSONS WHOSE NAMES AND RESIDENCES ARE 
Not KNown, OR PERSONS WiHio May IN ANY CONTINGENCY BE INTERESTED 
IN Saip LANDS, But BECAUSE OF SUCH CONTINGENCY CANNOT BE ASCER- 
TAINED. 

(Filed 19 September, 1951.) 

1. Partition § la— 

A vested remainderman in real estate as a joint tenant or tenant in 
common is entitled to partition of the land provided partition or sale for 
partition does not interfere with the possession of the life tenants during 
the existence of their estates. G.S. 46-23. 


2. Tenants in Common § 3: Estates § 16— 


G.S. 41-2 does not preclude the parties from providing for survivorship 
in realty by written contract or in personalty by verbal agreement. 


3. Wills § 38c—Under terms of this will, children of each life tenant, upon 
the death of the life tenant, took vested fee in that part of remainder 
in which life tenant held life estate. 


Testatrix devised her lands to her children for life with provision that 
upon death of any child without leaving lineal descendants such child’s 
share should go to her surviving brother and sisters for life with further 
provision that upon the death of any child leaving lineal descendants the 
remainder after the life estate should vest in the deceased child’s lineal 
descendants in fee simple. By later item it was provided that timber from 
the lands might be sold upon agreement of a majority of the life tenants 
and the proceeds of sale divided equally among testatrix’ children and 
used by them in their unrestrained discretion, with further provision that 
unspent proceeds of sale or land purchased with proceeds of sale should 
descend under the will as realty. Held: Upon the death of a life tenant 
without surviving issue the life estate of each life tenant was increased 
proportionately, and upon the later death of another life tenant leaving a 
child him surviving, such surviving child took a vested fee in her father’s 
share which was not subject to the respective life estates of the surviving 
life tenants, and the right of the surviving life tenants to sell timber is 
limited to that part of the remainder in which they hold their respective 
life estates, plus any other unallotted or undivided interest. 


4. Partition § la—~ 
A child of one life tenant in common who takes vested remainder in fee 
upon the death of her parent is entitled to partition as against the surviv- 
ing life tenants and the contingent remaindermen, and the right to such 
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partition is not affected by the fact that she might later inherit the fee in 
a part of the remainder in which other life tenants hold their respective 
life estates. 


VALENTINE, J., took no part in the consideration or decision of this case. 


PETITIONER and respondents appeal from Morris, J., March Term, 
1951, of CampEN, 

This is a special proceeding for the partition of certain lands devised 
in the last will and testament of Mrs. Bettie F. Tillitt, a widow, who died 
in 1925, leaving surviving her five children, viz.: Arkie Marchant Tillitt 
Grandy, a daughter, who died 22 July, 1933, leaving no children; 
D. Howard Tillitt, a son, who died 13 April, 1940, leaving one child, the 
defendant Bettie Anna Tillitt Cobb; Bruce Martin Tillitt, a son, who 
died 14 January, 1943, leaving one child, Bettie T. Bunting, the peti- 
tioner; the defendant, Bess Tillitt Gregory, a daughter, now about fifty- 
six years of age, who has no children, and the defendant, Gideon Tillitt 
Godfrey, a daughter, now about fifty years of age, who has one child, the 
defendant, Bess T. Godfrey, a minor about fourteen years of age. 

It is stated in the judgment of the court below that it was agreed that 
for the purpose of the hearing and the judgment to be entered, the same 
should be limited to a proper construction of the will of Bettie F. Tuillitt, 
now deceased, as it affects the right of the petitioner to a present parti- 
tion of the real estate devised under said will. 

The items in the will referred to herein with respect to the disposition 
of the real property of the testatrix, are as follows: 

“Trem 4: My children are each and all equally dear to me, and it is 
my desire that each shall have an equal benefit from my estate. I, there- 
fore, will and devise to them my ‘Brickhouse Farm,’ the school lot and 
any other land I may own at the time of my death, for an during the 
term of their several lives, and should any of them die, without leaving 
lineal descendant, then in that event the portion going to such one, shall 
go to his or her surviving brother and sisters, during their natural lives, 
but to those who may leave child or children, I will and devise the re- 
mainder after said life estate in said real property to the children of my 
said deceased child or children in fee simple. 

“Trem 5: And it is my further will, and the foregoing is made subject 
to this, that during the life estate of my said children or any of them, 
if a majority of those living should decide that it was necessary for the 
good of all or any of my children that the timber should be sold from the 
lands above referred to, or any of them, I hereby give them full power 
and authority to sell same, or whatever portion thereof, that a majority 
of them living may think necessary, and I hereby vest them with full 
power and authority to make and execute all necessary deeds of convey- 
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ance to pass title to same, and the money arising from such sale or sales 
I direct to be divided, as above provided for the division of the land, each 
child having his or her equal share, and the descendants of any dead child 
to have the portion going to him or her, if living, and it is my will that 
said money shall descend as land, or as it would had the timber not been 
severed from the land. And should any of my children die, leaving no 
child or children, before he or she may have spent the money arising 
from the sale of said timber, such residue shall clescend to his living 
brother and sisters, just as hereinbefore provided for the land. But if 
any of my children shall need said money, or shall require the expendi- 
ture of the same, during his or her life, this will places no bar to such 
expenditure, but should said money be invested in land, or other property, 
then such land or property shall go and descend, as hereinbefore men- 
tioned, in case of the death of any of my said children, leaving no child 
or children, but in case any of my children die leaving child or children, 
then in that event, the remainder in all property herein devised to any 
child shall descend to his or her child or children in fee.” 

The court below held that under the provisions of the above will, the 
petitioner is an owner in fee simple of an undivided one-fifth interest in 
the lands owned by the testatrix, Bettie F. Tillitt, but since it cannot 
now be ascertained what interest she may have ultimately in the estate, 
and because of the power of sale vested in the surviving children, of the 
timber growing on the land, and the life estates of the respondents Bess 
Tillitt Gregory and Gideon T. Godfrey are still in existence, the peti- 
tioner is not entitled to a partition of said lands, and dismissed the pro- 
ceeding at the cost of the petitioner 

The petitioner and respondents appeal and assign error. 


John H. Hall and Wilson & Wilson for petitioner, appellant. 
J. Henry LeRoy and J. W. Jennette for defendants, appellants. 


Denny, J. Since the enactment of Chapter 214, section 2, of the 
Public Laws of 1887, now codified as G.S. 46-23, the owner of a fee or 
vested remainder in real estate as a joint tenant, or tenant in common, is 
entitled to a partition of the land or sale for partition of the remainder 
or reversion thereof. But such partition or sale of a vested remainder in 
real estate shall not interfere with the possession of the life tenant during 
the existence of his estate. Moore v. Baker, 222 N.C. 736, 24 S.E. 2d 
749; Priddy & Co. v. Sanderford, 221 N.C. 422, 20 S.E. 2d 341; Baggett 
v. Jackson, 160 N.C. 26, 76 S.E. 86. 

It is further provided in G.S. 41-2 that: “In all estates, real or per- 
sonal, held in joint tenancy, the part or share of any tenant dying, shall 
not descend or go to the surviving tenant, but shall descend or be vested 
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in the heirs, executors, or administrators, respectively, of the tenant so 
dying, in the same manner as estates held by tenancy in common. . .” 
This statute, however, does not operate to prohibit persons from entering 
into written contracts as to any lands, or verbal agreements as to person- 
alty so as to make the future rights of the parties depend upon survivor- 
ship. Taylor v. Smith, 116 N.C. 531, 21 S.E. 202; Jones v. Waldroup, 
217 N.C. 178, 7 S.E. 2d 366; Walson v. Ervin, 227 N.C. 396, 42 S.E. 
2d 468. 

The testatrix, Bettie F. Tillitt, in Item 4 of her will, devised a life 
estate to her five children in all her real property, providing, however, 
that if “any of them shall die without leaving lineal descendant, then 
in that event the portion going to such one, shall go to his or her surviving 
brother and sisters, during their natural lives, but to those who may leave 
ehild or children, I will and devise the remainder after said life estate in 
said real proferty to the children of my said deceased child or children 
in fee simple.” 

In view of the above provisions, we hold that the remainder in which 
each child held a life estate prior to the death of Arkie Marchant Tillitt 
Grandy, was a one-fifth undivided interest, but, upon her death, without 
leaving a lineal descendant, the remainder in which each surviving child 
of the testatrix held a life estate, was increased to a one-fourth undivided 
interest. But when Bruce Martin Tillitt died after the death of his sister, 
Arkie Marchant Tillitt Grandy, leaving a lineal descendant, under the 
terms of the will, a one-fourth undivided interest in the devised lands 
vested in fee simple in the petitioner, Bettie T. Bunting, the only lineal 
descendant of Bruce Martin Tillitt, the deceased life tenant. 

It follows, therefore, that the surviving life tenants have no estate or 
interest in that undivided portion of the land which passed to the peti- 
tioner under Item 4 of the will upon the death of her father, Bruce 
Martin Tillitt. 

Moreover, since her present interest in the estate of Bettie F. Tillitt 
is not subject to the respective life estates of the surviving life tenants, 
the setting aside of her interest by way of partition, and giving her posses- 
sion thereof, would not constitute an interference with the possession of 
the life tenants during the existence of their estates. 

Furthermore, the mere fact that the petitioner may, under the pro- 
visions of the will of the testatrix, become the owner of an additional 
interest in the devised lands in the event either or both of the surviving 
life tenants die without leaving any lineal descendant, does not limit or 
interfere with her right to have her present fee simple interest allotted 
to her. Barber v. Barber, 195 N.C. 711, 143 S.E. 469; Talley v. Murchi- 
son, 212 N.C. 205, 193 S.E. 148. <A base or qualified fee which may be 
determined on a contingency, is a vested interest in property while it 
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endures, and the owner of such an estate has the right to the present use 
and control of the property. Pendleton v. Williams, 175 N.C. 248, 95 
S.E. 500. 

The court below, among other things, assigned as a reason for denying 
the petitioner the relief she seeks, the fact that the testatrix, in Item 5 of 
her will, gave the life tenants, or a majority of those living, the right to 
sell the timber on the lands, or any part thereof, and to execute such deeds 
of conveyance as might be necessary to convey proper title thereto. 

It is true that the provisions in Item 4 of the will are made subject to 
the right to sell the timber as provided in Item 5 thereof; however, it 
seems clear to us that it was the intent and purpose of the testatrix to 
authorize the sale of the timber, or any part thereof, only upon a decision 
of the majority of those living that it was necessary to do so for the good 
of all or any of her children. Doubtless, she realized that circumstances 
and conditions might arise during the existence of the life tenancies 
which would bring about the need for financial assistance in excess of 
that her children might be able to obtain from the devised lands as life 
tenants. In order to meet such contingency, or contingencies, she gave 
the life tenants the right to sell the timber. Even so, she directed that 
the proceeds arising from such sale, or sales, should be divided as she 
had provided for the division of the land, “each child having his or her 
equal share, and the descendant of any dead child to have the portion 
going to him or her, if living, and it is my will that said money shall 
descend as land, or as it would had the timber net been severed from 
the land.” 

The testatrix further provided that if any of her children should die, 
leaving no child or children, before he or she spent the proceeds from the 
sale of the timber, such residue should descend to his brother and sisters 
just as she had provided for the land. The need of the child was made the 
sole test of his or her right to spend the proceeds, and there was no limit 
on the right to use the money to meet such need. But, should the pro- 
ceeds be invested in real or persona! property, then such property shall 
go to the surviving brother and sisters upon the same terms as the land 
is devised if the life tenant dies without leaving a lineal descendant. 
Then the testatrix added this significant provision, “but in case any of my 
children die leaving child or children, then in that event, the remainder 
in all property herein devised to any child shall descend to his or her 
child or children in fee.” 

Three of the life tenants are dead. The need for the sale of the timber 
to aid them no longer exists. One died without leaving issue, the other 
two died leaving issue. The issue of these deceased life tenants had a 
vested remainder in the timber prior to the termination of the life estates 
subject to the power of sale provided in Item 5 of the will, and such 
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remainder, by the express terms of the will, became vested in them in fee 
simple upon the expiration or termination of the respective life estates. 
Hence, we hold that upon a partition of the premises, the right of the life 
tenants to sell timber would be limited to that part of the remainder in 
which they hold their respective life estates, plus any other unallotted 
or undivided interest. 

There is nothing on this record to indicate the life tenants, or any of 
them, have at any time since the probate of the will of the testatrix in 
1926, exercised their power to sell any of the timber on the devised prem- 
ises, or attempted to do so, or that the surviving life tenants contemplate 
doing so. In any event, the conclusion we have reached does not in any 
way limit the rights of the surviving life tenants with respect to the 
timber on any portion of the lands not partitioned or allotted. 

The appeal of the respondents is dismissed, and the judgment of the 
court below is reversed and the cause remanded for further proceeding 
in accordance with this opinion. 

On respondents’ appeal—Appeal dismissed. 

On petitioner’s appeal—Reversed. 


VALENTINE, J., took no part in the consideration or decision of this case. 


G. C. CUTHRELL vy. MILWAUKEE MECHANICS INSURANCE COMPANY 
OF MILWAUKEE, WISCONSIN. 


(Filed 19 September, 1951.) 
1. Insurance § 19a— 
The word “completed” as used in describing the term of a builder’s risk 
fire policy must be construed in its plain and ordinary sense, and means 
brought to an end or to a final and intended condition. 


2. Insurance § 23d— 

The evidence in this case introduced by plaintiff insured held sufficient 
to show that plaintiff’s building had not reached that stage in its con- 
struction when it could be put to the use for which it was intended at the 
time it was destroyed by fire, and therefore was sufficient to withstand 
insurer’s motion to nonsuit based upon the theory that plaintiff’s evidence 
was insufficient to show that at the time of the fire the term of the builder’s 
risk policy sued on had not terminated under its provision that its term 
should not extend beyond the completion of the building. 


3. Insurance § 19a-— 


The word “occupied” as used in describing the term of a builder’s risk 
fire policy must be construed in its plain and ordinary sense, and means 
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a continuing tenure for a reasonable time, and does not embrace a mere 
transient or trivial use. 


4. Insurance § 28d— 


Plaintiff insured’s evidence that he permitted his building eovered by 
the builder’s risk policy sued on to be used gratuitously on one ocersion 
for one dance, kegs and building materials being moved to une side of 
the floor for the occasion, and the roof garden, restaurant, picnic terrace, 
and other parts of the building not being used prior to the fire which 
destroyed the building, is held sufficient to withstand insurer's motion to 
nonsuit based upon the theery that insured's evidence was insufficient to 
show that the policy had not terminated under its provision that the term 
should not extend beyond the time the building was occupied in whole or 
in part. 

5. Trial § 22b— 


On motion to nonsuit, defendant’s evidence in confict with that of plain- 
tiff is not to be considered. 


6. Insurance § 25b-— 


Insurer is not entitled to introduce evidence supporting its contention of 
cancellation or termination of the policy on any greund not supported by 
allegation. 


VALENTINE, J., took no part in the consideration or decision of this case. 


AppraL by defendant from Morris, ./., and a jury, at February Term, 
1951, of PasquotanxK 

Civil action to recover on a standard fire insurance policy with builder’s 
risk clause attached as a rider. 

Certain events antedating the litigation are not ir dispute. They are 
stated in the numbered paragraphs set forth below: 

1. On 26 January, 1950, the plaintiff. G. C. Cuthrell, was engaged in 
constructing a building upon land owned by him at Elizabeth Citv Beach 
on the Pasquotank River in Camden County, North Carolina. 

2. On that day the defendant, Milwaukee Mechanics Insurance Com- 
pany of Milwaukee, Wisconsin, a fire insurance corporation, and the 
plaintiff entered into a contract whereby the defendant issued to the 
plaintiff its policy No. 319 insuring the building against fire in the sum 
of $3,000.00, and whereby the plaintiff paid the defendant $34.44 as the 
premium for the policy. : 

3. The policy was in the standard form prescribed by G.S. 58-176 for 
fire insurance policies issued on property in North Carolina. In the 
body of the policy, it was stated that the term of the policy was one year 
beginning on 26 January, 1950. Attached to the policy was a rider, called 
a “builder’s risk . . . form,” containing this language: “Termination of 
contract. It is a condition of this insurance that this policy covers the 
property described herein only while the building is in process of erection 


a 
> 


FALL TERM, 1951. 139 


CUTHRELL Vv. INSURANCE Co. 


and completion and that the building herein is unoccupied and not com- 
pleted and that when occupied in whole or in part, this company shall be 
notified and rate adjusted, except that if the building is to be a manufac- 
turing plant, machinery may be set up and tested.” 

4, On 5 May, 1950, the plaintiff’s building was totally destroyed by 
fire. 

5. The plaintiff forthwith furnished notice and proofs of loss to de- 
fendant, which denied liability on the policy and tendered to plaintiff 
$25.55 as an unearned premium on the policy computed as of 29 April, 
1950. The plaintiff declined the tender, and brought this action. 

The answer of the defendant denies lability to plaintiff solely upon 
this ground: “That the building destroyed by fire as alleged by the plain- 
tiff was completed and/or occupied in whole or in part, within the mean- 
ing of policy No. 319, on or before April 29, 1950, and the policy then 
became of no further force and effect.” 

When the cause was heard in the court below, the plaintiff insisted that 
the builder’s risk clause had the effect of making the provisions of the 
standard policy form prescribed by G.S. 58-176 more restrictive, and in 
consequence was expressly invalidated by G.S. 58-177. The defendant 
countered with the claim that the clause merely defined the duration of 
the risk, and by reason thereof was consistent with the provisions of the 
standard policy form. 

The presiding judge upheld the defendant’s position and adjudged that 
the builder’s risk clause was valid, that it limited the term of one year 
stated in the body of the policy, and that by its terms the policy became 
inoperative when the building was completed or when the building was 
occupied in whole or in part. Moreover, the judge ruled that the burden 
was on the plaintiff to prove that the policy was in force at the time of the 
fire, and that such burden obligated him to establish both of these propo- 
sitions by the greater weight of the evidence: (1) That the building had 
not been completed; and (2) that the building had not been occupied 
either in whole or in part by the plaintiff or anyone acting for or under 
him at any time before its destruction. 

Both parties offered evidence for the avowed purpose of establishing 
their respective contentions as to these matters. The portions of the 
testimony essential to an understanding of the legal questions arising on 
the appeal are summarized in the opinion which follows this statement 
of facts. 

These issues arose on the pleadings, and were submitted to the jury: 

1. Was the defendant’s Policy No. 319 in full force and effect on 
5 May, 1950, the date of the fire? 

9, What damages, if any, is plaintiff entitled to recover of the de- 
fendant ? 
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The jury answered the first issue “Yes,” and the second issue 
“$3,000.00.” The trial judge entered judgment for plaintiff for $3,000.00 
with interest from 5 July, 1950, and the defendant appealed, assigning 
errors. 


J. Henry LeRoy for plaintiff, appellee. 
Wilson & Wilson for defendant, appellant. 


Ervin, J. Diligent search fails to uncover any North Carolina case 
involving the legality of a builder’s risk clause similar to that in suit. 
Happily no occasion arises on the present record for us to determine the 
validity of the clause, or to make an independent adjudication as to its 
precise effect on the provisions of the standard policy form if it be valid. 
For the purpose of this particular decision only, we shall take it for 
granted without so adjudging that the builder’s risk clause is valid and 
that the trial judge construed it aright in the court below. Inasmuch 
as the defendant admitted the issuance of the policy by it and the payment 
of the premium thereon by the plaintiff, we have grave misgivings as to 
the soundness of the ruling of the trial judge imposing on plaintiff the 
burden of showing that the insurance had not been terminated under 
the provisions of the builder’s risk clause at the time of the loss. Not- 
withstanding this, however, we will assume without so deciding that such 
ruling was correct 

When it is interpreted in the light of these assumptions, the record 
presents for determination the question whether the evidence offered by 
the plaintiff at the trial is sufficient to support both of these propositions : 
(1) That the building had not been completed at the time of the fire; and 
(2) that the building had not been occupied either in whole or in part 
by the plaintiff or anyone acting for or under him at any time before its 
destruction. 

The inquiry is raised by assignments of error based on the refusal of 
the trial judge to dismiss the action upon a compulsory nonsuit, or to 
grant the defendant’s prayers for a directed verdict in its favor. 

The terms “completed” and “occupied” are to be taken and understood 
in their plain and ordinary sense. Crowell v. Insurance Co., 169 N.C. 
35, 85 S.E. 87; Powers v. Insurance Co., 186 N.C. 386, 119 S.E. 481. 

We shall first consider whether the plaintiff’s evidence is sufficient to 
show that the building had not been completed at the time of the fire. 
The word “completed” means brought to an end or to a final or intended 
condition. 15 C.J.S. 665. A building is completed if, and only if, it has 
reached that stage in its construction when it can be put to the use for 
which it is intended. Daniel v. Casualty Co., 221 N.C. 75, 18 S.E. 2d 
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819; Property Owners’ Materials Co. v. Byrne (Mo. App.), 176 S.W. 
2d 650. 

When the plaintiff’s evidence on this aspect of the case is taken in the 
light most favorable to him, it tends to show the things stated in the 
next paragraph. | 

The building was designed for use for restaurant and recreation pur- 
poses. It was to contain a dining room with floor space for dancing; a 
pienic terrace with built-in tables for dining surmounted by a roof garden 
with a masonry floor for dancing; a kitchen; a storage room; and a bath 
house. At the time of the fire, the building as planned was incomplete in 
these respects: Braces, doors, inside molding, and partitions had not 
been placed in various parts of the structure; only two-thirds of the 
building had been covered by the first of two coats of paint; the bath 
house, the kitchen, the outside of the building, the picnic terrace, and the 
roof garden lacked electrical wiring; the cabinet work had not been done 
in the storage room; the cooking fixtures and plumbing “had not been set 
up” in the kitchen; the lockers, plumbing, and shower equipment had not 
been installed in the bath house; the walls of the picnic terrace had not 
been erected, and built-in tables had not been put there; the supports of 
the roof garden and the banister on the stairway leading to it had not 
been finished ; and the masonry floor had not been laid on the roof garden. 

Since this evidence indicates that at the time of the fire the plaintiff’s 
building had not reached that stage in its construction when it could be 
put to the use for which it was intended, it is sufficient to establish the 
proposition that the building had not been completed at the time of its 
destruction. - 

The term “occupied” implies a continuing tenure for a period of 
greater or less duration, and does not embrace a mere transient or trivial 
use. Society of Cincinnati v. Exeter, 92 N.H. 348, 31 A. 2d 52; Lacy 
v. Green, 84 Pa. 514. <A building is occupied when it is put to a practi- 
cal and substantial use for the purpose for which it is designed. 67 
C.J.8. 84. 

When the plaintiff’s testimony on this phase of the litigation is inter- 
preted most favorably to him, it tends to show the matters set forth in 
the next paragraph. 

The building was in process of construction at all times between 
96 January, 1950, when the policy was issued, and 5 May, 1950, when 
the fire occurred. It was not used in any way during that entire period 
except for several hours on the night of 29 April, 1950, when the plaintiff 
gratuitously permitted Russell Twiford, a college student, to conduct a 
dance, which was attended by approximately 200 persons, in the portion 
of the building designed for future use as the dining room. On that 
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occasion the workmen cleared the floor for dancing by pushing “the 
lumber, the nail kegs, and different things” out of the room. 

‘As this evidence is indicatory of the fact that the building was never 
put to anything more than a mere transient or trivial use, it is sufficient 
to show that the building had not been occupied either in whole or in 
part by the plaintiff or anyone acting for or under him at any time before 
the fire. 

To be sure, the defendant offered or elicited other testimony in sharp 
conflict with that summarized above. Such other evidence must be 
ignored, however, in determining the legal sufficiency of the plaintiff’s 
testimony to overcome a motion for a compulsory nonsuit or to with- 
stand a prayer for a directed verdict in defendant’s favor. Register v. 
Gibbs, 233 N.C, 456, 64 S.E. 2d 280. 

The defendant’s remaining assignments of error are untenable. None 
of them require discussion except those challenging the exclusion of the 
testimony of the defendant’s witness, Mrs. Brantley McCoy, concerning 
a statement made to her by the defendant’s agent, Jerry Wright, and the 
subsequent action taken by the Southern Loan and Insurance Company. 
This evidence was rightly rejected in the absence of any allegation that 
the policy had been canceled or terminated otherwise than by the com- 
pletion or occupation of the building. Aetna Insurance Co. v. Kennedy, 
301 U.S. 389, 57 S. Ct. 809, 81 L. Ed. 1177. 

The trial and judgment will be upheld, for there is in law 

No error. 


VALENTINE, J., took no part in the consideration or decision of this case. 


+AY ANDERSON vy. TALMAN OFFICE SUPPLIES, INC., anp ROY S. 
DOCKERY. 


(Filed 19 September, 1951.) 
1. Automobiles § 14— 


Where half of a street at an intersection is marked for three lanes of 
traffic, the left lane for left turns, the center lane fer through traffic and 
the right lane for right turns, a motorist traveling in the center lane may 
assume that a vehicle standing in the left lane awaiting change of the 
traffic signal, will turn left, G.S. 20-153, and has the right and duty to pass 
such vehicle on its right. since G.S. 20-149 does not apply in such circum- 
stance. 


2. Automobiles § 8c— 


The statutory requirement that a motorist upon hearing a siren must 
drive his vehicle to the right side of the street and stop, G.S. 20-157, does 
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not relieve such motorist of the duty to ascertain before turning to his 
right that such movement can be made in safety or the duty to signal any 
vehicle approaching from his rear, G.S. 20-154. 


3. Evidence § 42d: Automobiles § 244% (c)— 


Where the owner of a vehicle is sought to be held solely on the doctrine 
of respondeat superior, a declaration of the driver immediately after the 
accident which tends to establish negligence on the part of the driver is 
competent, and since such negligence will be imputed to the master when 
the doctrine is applicable, the fact that such declaration is admitted only 
as against the driver does not affect the result as to the master. 


4. Automobiles § 18h (3)— 


Evidence in this case tending to show that a police officer, in attempting 
to control traffic, was driving at a speed up to thirty-five miles per hour 
with his siren sounding and was injured when a vehicle standing in a 
lane of traffic for a left turn suddenly turned to its right, causing the 
collision in suit, is held not to show contributory negligence as a matter 
of law. 


VALENTINE, J., took no part in the consideration or decision of this case. 


APPEAL by plaintiff from Rudisill, J., May Term, 1951, Buncompse. 
Reversed. 

Civil action for damages resulting from a truck-motorcyele collision. 

On 19 April 1950, plaintiff, a motorcycle traffie police officer of Ashe- 
ville, was assisting in piloting a convoy of Army vehicles in a north- 
south direction through Asheville. Some of the vehicles by mistake 
turned east on College Street. After talking to a military policeman, 
plaintiff started in pursuit along College Street for the purpose of over- 
taking the vehicles and steering them back on the right course. He was 
sounding his siren. The point where Valley Street intersects College 
Street is five or six blocks from the point where plaintiff turned on College 
Street and began to sound his siren. College Street is sixty feet wide. 
As it approaches the Valley Street intersection its southern half used by 
east-bound traffic is divided into three lanes. The outer lane is for vehicles 
intending to make a right-hand turn; the center lane is for the use of 
through traffic; and the inner lane next to the center line of the street 
is for those who intend to turn left into Valley Street. 

As plaintiff approached the intersection of College and Valley Streets 
he was traveling in the center east-bound lane and the truck of the corpo- 
rate defendant, being operated by the individual defendant Dockery, was 
standing at the intersection in the left-turn lane, waiting for the traffic 
hght to turn green. Just as plaintiff was within about ten feet of the 
rear of the truck, Dockery suddenly cut his truck sharply (“deep’’) to 
the right and collided with the motorcycle of plaintiff near the curb. As 
a result plaintiff suffered certain personal injuries. 
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Plaintiff’s speed was variously estimated at from twenty to thirty or 
thirty-five miles per hour. When the truck cut to the right, plaintiff 
slowed to about twenty-five miles per hour. Immediately after the 
collision the defendant Dockery stated: “It is my fault. I pulled in 
front of him. I heard the siren but didn’t see the motorcycle.” This 
evidence was admitted as against the defendant Dockery only. He also 
stated that upon hearing the siren he started to drive to the right side of 
the street. 

It is admitted that the individual defendant was an employee of the 
corporate defendant and was about his master’s business at the time of 
the collision. 

Defendants allege that plaintiff was operating his motorcycle at an 
excessive rate of speed and undertook to pass defendant’s truck on its 
right in violation of law and plead such conduct as contributory negli- 
gence on his part. They further allege, however, that the truck was 
headed east on College Street on its own right-hand side of the street, 
awaiting the change of the traffic light to the “go” sign, the operator 
intending to proceed on in an easterly direction. 

At the close of plaintiff’s evidence in chief the court, on motion of 
defendants, entered judgment of nonsuit and plaintiff appealed. 


James S, Howell and Oscar Stanton for plaintsff appellant. 
Smathers & Meekins and J. Y. Jordan, Jr., for defendant appellees. 


Barnuit1, J. When a motorist observes signs, signals, or markings 
upon a street which are in common use by municipalities for the purpose 
of controlling and directing traffic, he has the right to assume that they 
were placed there by or under the direction of the municipal authorities. 
He may operate his automobile in obedience to such signs or signals and 
presume that other motorists will do likewise. If, in an action to recover 
damages for injuries inflicted by reason thereof, it is denied by the defend- 
ant that such signs, signals, or markings were official, plaintiff, in order 
to hold defendant guilty of negligence in that he disregarded them, may 
be required to show that they were placed on the street by direction of the 
proper authorities, But here there is no such denial. Hence that ques- 
tion 1s reserved for future consideration. 

The rule of the road contained in G.S. 20-149 does not apply where 
there are three lanes available to the motorist, as here, and the forward 
vehicle is in the left-turn lane and the overtaking vehicle is in the 
through-traffic lane. Maddox v. Brown, 232 N.C. 542, 61 S.E. 2d 613. 
As the plaintiff intended to proceed easterly in the center lane across 
Valley Street, and had the right to assume that defendant’s truck, stand- 
ing in the left-turn lane, would turn to the left upon the change of the 
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traffic signal, he had the right and it was his duty to pass the truck on 
its right. This was the plain significance of the traffic-directing markings 
on the street. G.S. 20-153. 

Defendants seek, however, to justify the conduct of the individual 
defendant by asserting that he heard the siren and turned to the right as 
required by G.S. 20-157 which provides that: 

“(a) Upon the approach of any police or fire department vehicle giv- 
ing audible signal by bell, siren or exhaust whistle, the driver of every 
other vehicle shall immediately drive the same to a position as near as 
possible and parallel to the right-hand edge or curb, clear of any inter- 
section of highways, and shall stop and remain in such position unless 
otherwise directed by a police or traffic officer until the police or fire 
department vehicle shall have passed.” 

But on this record this position is untenable. Regardless of the fact 
the truck was standing in the left-turn lane and plaintiff was traveling 
in the center or through-traffic lane and the effect these facts may have 
on the respective rights and duties of the parties, the approach of a police 
vehicle giving a signal by siren did not nullify or suspend the provisions 
of G.S, 20-154, or relieve the defendant Dockery of the duty to ascertain, 
before turning to his right, that such movement could be made in safety, 
or to signal any vehicle approaching from the rear. Walliams v. Hender- 
son, 230 N.C. 707, 55 S.E. 2d 462; Cox v. Lee, 230 N.C. 155, 52 S.E. 2d 
355. On this record he cut his truck sharply to the right into another 
traffic lane immediately in front of a vehicle to his rear at a time and 
under circumstances which indicate such movement could not be made in 
safety. This is sufficient to require the submission of appropriate issues 
to the jury. 

That the declarations of Dockery made immediately after the collision 
were admitted only as against him does not affect the result as to the cor- 
porate defendant. It is not alleged that the corporate defendant com- 
mitted any act of negligence. As to it, plaintiff relies on the doctrine of 
respondeat superior. If, upon consideration of all the evidence, the jury 
shall find that plaintiff suffered injuries as a proximate result of the 
negligence of Dockery, then Dockery’s negligence will be imputed to the 
corporate defendant, thus imposing liability upon it for the injuries 
sustained. 

The evidence is insufficient to warrant the conclusion, as a matter of 
law, that plaintiff was guilty of such negligence as would bar his recovery 
for the injuries received. Whether there is any evidence of contributory 
negligence sufficient to require the submission of an issue is reserved for 
the court below to decide, in the first instance, on the retrial of this cause. 

The plaintiff, in his complaint, alleges that the truck was standing in 
the center lane for east-bound traffic, and defendants, in their answer, 
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allege it was standing on its own proper right-hand side of the street. If 
the facts in respect thereto are as the evidence before us tends to show, 
it may be advisable for the parties to amend their pleadings so as to 
conform to the facts. 

The judgment entered is 

Reversed. 


VALENTINE, J., took no part in the consideration or decision of this case. 


STATE v. HUDNELL VAUGHN PILLOW. 
(Filed 19 September, 1951.) 


1. Arrest and Bail § 1b— 


When a misdemeanor or other criminal offense is committed in the 
presence of an officer, he may forthwith arrest the offender without a war- 
rant, and this rule applies to drunken driving. G.S. 20-138. 


2. Arrest and Bail § 5: Constitutional Law § 34a— 


Where there is evidence that defendant was intoxicated when he was 
arrested for drunken driving, a delay of some two hours in procuring a 
warrant and admitting defendant to bail fails to show any infringement 
of defendant’s constitutional rights, the matter being largely in the discre- 
tion of the officer and no abuse of discretion being made to appear, and the 
temporary incarceration in no way depriving defendant of the benefit of 
any witnesses in his behalf. 


3. Automobiles § 30d— 


Evidence of defendant's guilt of drunken driving held ample to overrule 
his motion for nonsuit. 


4. Criminal Law § 53f-— 

A charge which, in effect, instructs the jury that the State contended 
that nonresidents not subject to subpoena were good enough friends of 
defendant to have appeared in his behalf if he had been wrongfully ac- 
cused, held prejudicial as burdening defendant with the indifference or 
disloyalty of his friends, nor would such contention have been a proper 
subject of comment by the solicitor. 


5. Same— 


A charge which, in effect, instructs the jury that the State contended 
that the prosecuting attorney talked to defendant about two hours after 
his arrest and would not have had the warrant for drunken driving issued 
if he had not been satisfied from his conversation with defendant that 
defendant was guilty and that from this circumstance alone the jury 
should infer guilt, must be held for prejudicial error. 
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6. Same— 


It is prejudicial error for the court to charge that the State contended 
that defendant’s character was not so good because he had offered to plead 
guilty and then changed his mind when he found out the penalty for his 
offense, and pleaded not guilty. 


VALENTINE, J., took no part in the consideration or decision of this case. 


Apprau by defendant from Harris, J.. May Term, 1951, Nasu. New 
trial, 

Criminal prosecution on a warrant which charges that defendant un- 
lawfully operated a motor vehicle upon a public highway of the State 
while under the influence of intoxicating liquor. 

At about 2:45 p.m. on 1 July 1950, a State patrolman observed defend- 
ant operating a motor vehicle on Highway 301 just north of Rocky 
Mount. He followed defendant for some time and noted that his automo- 
bile crossed over the road onto the left shoulder and then traveled back 
to the right shoulder. This occurred two or three times. The patrolman 
sounded his siren and defendant “pulled into the lower entrance” of a 
motor court. Defendant got out. He had a strong odor of alcohol on his 
breath and was unsteady on his feet. The patrolman asked him if he did 
not know he was too much under the influence to be driving. He replied 
that he had had some liquor early that morning “and did not realize until 
recently that he had too much and that he wanted to go in there and sleep 

. not to arrest him but to allow him to go in there and sleep a while 

. .’ He wag arrested and imprisoned in the city jail for some time 
before a warrant was issued or he was allowed bail. Upon being released 
on bail he told the desk sergeant that he “guessed” he was under the 
influence of liquor and would not operate a car for a while. He wanted 
to submit to the charge, pay his fine, and continue on his trip. There 
was other evidence tending to show that defendant was intoxicated. 

Defendant entered a plea of not guilty and testified that he took a 
drink or two before breakfast with some friends in Petersburg, Va., to 
celebrate the birth of a child of one of his acquaintances. He denied he 
was under the influence of liquor at the time he was stopped by the officer, 
and offered evidence of his good reputation. 

There was a verdict of guilty. The court pronounced judgment on the 
verdict and defendant appealed. 


Attorney-General McMullan and Assistant Attorney-General Moody 
for the State. 


James P. Bunn, Jr., for defendant appellant. 
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Barnuity, J. When a misdemeanor or other criminal offense is com- 
mitted in the presence of an officer, he may forthwith arrest the offender 
without a warrant. S. v. Rogers, 166 N.C. 388, 81 S.E. 999, and cases 
cited; S. v. Loftin, 186 N.C. 205, 119 S.E. 209; Perry v. Hurdle, 229 
N.C. 216, 49 S.E. 2d 400. We have held that this rule applies when the 
offense committed is the violation of the statute, G.S. 20-138, which 
forbids the operation of a motor vehicle upon a public street or highway 
by a person who is at the time under the influence of intoxicating liquor. 
S. v. Loftun, supra. While there may have been some slight unnecessary 
delay in procuring a warrant and admitting the defendant to bail, it must 
be remembered that, according to the evidence for the State, the defend- 
ant was under the influence of intoxicating liquor even when he was 
released on bail some two hours later. Under the cireumstances the 
necessities of the case were largely within the discretion of the officer. 
S. v. Freeman, 86 N.C. 683. No abuse of that discretion has been made 
to appear. It follows that there has been no infringement of any con- 
stitutional right of defendant such as would invalidate the trial in the 
court below and require the dismissal of the action. Certainly there is 
nothing in the record to indicate that the temporary incarceration of 
defendant in any way deprived him of the benefit of witnesses in his 
behalf. 

Nor was there any error in the refusal of the court to dismiss the action 
for want of sufficient evidence to be submitted to a jury. There is sub- 
stantial evidence tending to show that defendant had committed the 
offense for which he was on trial. 

In the course of its charge to the jury the court reviewed the conten- 
tions made by the State. Defendant’s exceptions to certain of these con- 
tentions contained in the instructions of the court merit our attention. 
A careful perusal of the charge in this respect compels the conclusion 
that it must have impressed the jury with the strength of the State’s case 
and left them under the impression the court was of the opinion the 
defendant should be convicted. 

After stating that the State contended the defendant had failed to 
produce witnesses who live in Virginia to testify in his behalf, the court 
charged: “and the State contends that if they are good enough friends 
of his for him to celebrate the christening of their baby, that they are 
good enough friends to come here and testify if they thought he had been 
wrongfully accused. And the State contends that they have not done 
that.” Thus the court indicated that the failure of witnesses who were 
not subject to subpoena voluntarily to come to the aid of defendant war- 
ranted the inference that they were of the opinion that the defendant was 
not wrongfully charged, or, at least, that the State so contended, and thus 
burdened the defendant with the indifference or disloyalty of his friends. 
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Their very absence warranted the inference that they thought defendant 
was under the influence of liquor at the time of his arrest. This is the 
inference the charge suggests. 

And then again: “And the State contends that the warrant would not 
have been written if the defendant had not been under the influence of 
intoxicating liquor, and the State contends that the prosecuting attorney 
wrote this warrant after talking to the defendant about two hours after he 
was arrested, and the State contends that these facts ought to satisfy you 
that this defendant was under the influence of intoxicating liquor.” That 
is to say, in effect, the State contends the prosecuting attorney talked to 
the defendant. He would not have issued a warrant if he had not formed 
the opinion, from this conversation, that defendant was guilty. From 
this circumstance alone the jury should infer guilt. 

After referring to defendant’s evidence of good character and charging 
that the State contends “that even a man of good character can drink 
too much and get under the influence,” it instructed the jury further 
that “the State contends that you ought not to say that this defendant’s 
character is so good because of the fact that he offered to plead guilty and 
then comes in and pleads not guilty; that he changed his mind about it 
after finding out that the law in this State requires the forfeiture of your 
driving license for the period of one year.” 

These contentions placed before the jury matters which they should 
not take into consideration in arriving at a verdict. S. v. Wyont, 218 
N.C, 505, 11 S.E. 2d 473; Curlee v. Scales, 223 N.C. 788, 28 S.E. 2d 576; 
S. v. Isaac, 225 N.C. 310, 34 S.E. 2d 410; S. v. Warren, 227 N.C. 380, 
42 S.E. 2d 350; S. v. Alston, 228 N.C. 555, 46 S.E. 2d 567; S. v. Woolard, 
227 N.C. 645, 44 S.E. 2d 29; S. v. Auston, 223 N.C. 203, 25 S.E. 2d 613; 
S. v. Dee, 214 N.C. 509, 199 S.E. 730; S. v. Rhinehart, 209 N.C. 150, 
183 S.E. 388. It would not have been proper for the solicitor to have 
presented any one of them in his argument to the jury. It was error for 
the court to do so in its charge. Though the statements were in the form 
of contentions, the legal inferences and deductions they suggested were 
such as to mislead the jury and prejudice the cause of the defendant. 
S. v. Hedgepeth, 230 N.C. 33, 51 S.E. 2d 914. 

The inadvertence in thus stating the contentions of the State is one of 
those casualties which sometimes occur in the trial of a cause, notwith- 
standing the earnest desire of the trial judge to act at all times with com- 
plete impartiality. The inadvertence having occurred, however, we can- 
not avoid taking note thereof. 

S. v. Russell, 233 N.C. 487, relied on by the State, is distinguishable. 

For the reasons stated, there must be a 

New trial. 


VALENTINE, J., took no part in the consideration or decision of this case. 
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JAMES I. MOORE, MINNIE B. MOORE, MATTIE MOORE TUTEN, WIL- 
LIAM THOMAS MOORE, CARNIE MOORE, SYLVESTER MOORE, 
THEODORE MOORE, DAVID MOORE anp AUDREY MOORE v. T. C. 
WHITLEY, 

and 

W. H. BUTT v. JAMES I. MOORE, MINNIE B. MOORE, MATTIE MOORE 
TUTEN, WILLIAM THOMAS MOORE, CARNIE MOORE, SYLVESTER 
MOORE, THEODORE MOORE, DAVID MOORE ano AUDREY MOORE. 


(Filed 19 September, 1951.) 
1. Reference § 14a— 

Where a party objects to a compulsory reference and thereafter excepts 
to numerous findings of the referee, tenders an issue in respect to each, 
and demands a jury trial thereon, and excepts to various conclusions of 
law by the referee and tenders an issue arising upon the pleadings, suth 
party has preserved the right to trial by jury. G.S. 1-189. 


2. Reference § 14d— 

The jury trial upon exceptions to the report of the referee upon the 
issues of fact arising on the pleadings is solely upon the written evidence 
taken before the referee, but the findings of fact and conclusions of law 
of the referee are incompetent as evidence before the jury. 


3. Reference § 14e— 
The trial court must pass upon exceptions to the admission of evidence 
by the referee before the question of the competency of such evidence upon 
the trial is presented for review. 


4. Trespass to Try Title § 3— 

The fact that the general description of the land as set out in the com- 
plaint states that it lies upon the “west side” of a certain creek does not 
justify demurrer in plaintiff’s action to establish title to land on the east 
side of said creek, since plaintiff may nevertheless claim land on the east 
side of the creek if it be covered in the specifie description as set forth 
in the complaint. 


5. Boundaries § 2-~ 
The specific description in a deed controls the general description and 
it is only where the specific description is ambiguous or insufficient or 
reference is made to a fuller and more accurate description, that resort 
may be had to the general description. 


6. Boundaries § 1— 


While the location of boundaries is a question of fact for the jury, what 
are the boundaries is a question of law for the court, it being for the court 
to construe its terms as to what land the deed intended to cover, and to 
this end the court may correct an inadvertence when it plainly appears 
upon the deed itself. 


VALENTINE, J., took no part in the consideration or decision of this case. 
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AppEAL by defendant Whitley in the first action, and by plaintiff W. H. 
Butt in the second, as above entitled, consolidated for trial, from Bur- 
gwyn, Special Judge, at June Special Term, 1951, of Bravrorrt, 

These are two civil actions each for the recovery of land, and of dam- 
age for trespass thereon, consolidated for trial. 

In the first ease, Moore v. Whitley, instituted 8 January, 1946, plain- 
tiffs allege in their complaint “that they are the owners in fee simple and 
in possession of: the following described tract of land in Richland Town- 
ship, Beaufort County, on the south side of Pamlico River and west side 
of Porter’s Creek, known as Noah Dixon land: Beginning at the mouth 
of the east prong of Deep Branch; running various courses of said east 
prong, to a pine on the south side of the main road; thence to a long leaf 
pine, the corner of Sam Lee and others; thence with said Sam Lee’s line 
to a pine standing at the foot of Porter’s Creek bridge; thence with vari- 
ous courses of Porter’s Creek to the Beginning, containing fifty (50) 
acres, more or less”; and that defendant Whitley has wrongfully and 
unlawfully entered upon said land and cut and converted to his own use 
valuable timber to plaintiffs’ damage in specified amount. 

Defendant Whitley, answering the above allegations in the Moore com- 
plaint, alleges that he is the owner and in possession as tenant in common 
of an undivided interest in and to a certain tract of land, on the east side 
of and contiguous to Porter’s Creek, specifically described; and denies 
plaintiffs’ title to so much, if any, of the land described in the complaint 
as laps thereon; and further denies any trespass upon any land belonging 
to plaintiffs. 

In the second, Butt v. Aloore, ef al., instituted 18 February, 1946, 
plaintiff Butt alleges in his complaint, that he is the owner of a certain 
518 acre tract of land, specifically described, and that the Moores, defend- 
ants therein, are trespassing thereon, and cutting and removing timber 
to his damage in specified amount. 

The Moores, defendants in this second action, deny the plaintiff Butt’s 
title in so far and to the extent only that the description set out in Butt’s 
complaint may conflict with, cross or lap upon the lands of the defend- 
ants Moore, of same description as that set out in their complaint in the 
first action, to which they assert ownership and possession, and, hence, 
they deny trespass on any lands owned by Butt. 

At September Term, 1950, upon motion of attorney for Whitley, 
defendant in first action, and for Butt, plaintiff in the second, the presid- 
ing judge entered an order consolidating the two actions for trial, and, 
finding that the actions involve complicated questions of boundary which 
required “a personal view of the premises,” referred same to a referee 
therein named and appointed, and directed him to hear the evidence, 
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examine the premises, and submit report of his findings of fact and con- 
clusions of law separately. 

To this order of reference the Moores, plaintiffs in the first action, and 
defendants in the second, excepted and demanded a jury trial. 

The case on appeal states that plaintiffs, the Moores, contend that the 
land described in their complaint in the first action, and in their answer 
in the second action, actually lies on the “east” side of Porter’s Creek, 
instead of the “west” side thereof. But the referee, reporting to the court, 
sets forth, among others, findings of fact that the land so claimed by the 
Moores is located on the west side of Porter’s Creek; that defendant 
Whitley has not trespassed thereon; that defendant Whitley and his co- 
tenants are the owners in fee and in possession of the land described in 
his answer; and that Butt is the owner in fee and in possession of the 
land described in his complaint. And thereupon and in accordance there- 
with rendered conclusions of law. 

The Moores, styling themselves as plaintiffs, filed exceptions to numer- 
ous findings of fact set forth in the report of the referee, and tendered 
an issue in respect to each, and demanded a jury trial thereon. They also 
except to various of the conclusions of law made by the referee. They 
also tendered the issue, “Are plaintiffs the owners of the land described 
in the complaint and in the deed from Caroline P. Bonner to S. J. Moore 
and the prior deeds connecting the title with Noah Dixon?’, and state 
that this issue arises on the pleadings and is proper and necessary, al- 
though no specific finding is directed to that particular question. 

The Moores further excepted to various parts of the evidence, admitted 
by the referee, over their objections, all of which they asked to be exam- 
ined before reading of the evidence to the jury. 

Thereupon, defendant Whitley in the first action, and plaintiff Butt 
in the second action, by petition, asked that the exceptions so filed by 
the Moores be stricken out and the report of the referee confirmed, for 
that such exceptions and tender of issues are not in compliance with the 
laws of North Carolina as in such cases made and provided for preserva- 
tion of right to a jury trial. 

The court overruled the motion and held as a matter of law that the 
exceptions are sufficient, and that the Moores, plaintiffs, are entitled to 
a jury trial and accordingly the cause was set for ‘rial on the exceptions 
and issues tendered. 

Whitley and Butt excepted and appeal to the Supreme Court, and 
assign error. ; 


John A. Wilkinson and H, S. Ward for plaintiffs, appellees. 
Grimes & Grimes for Whitley and Butt, appellants. 
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Winporne, J. The sole assignment of error presented for considera- 
tion on this appeal challenges the ruling of the court below in holding 
that the Moores, plaintiffs, are entitled to a jury trial. Testing their 
exceptions to the referee’s report, and their tender of issues, particularly 
the issue of title arising on the pleadings, by rules of procedure for pre- 
serving right to jury trial in a compulsory reference case, as enunciated 
in decisions of this Court, it appears that they meet the requirement 
sufficiently to withstand successful attack. See Booker v. Highlands, 
198 N.C, 282, 151 S.E. 635; Brown v. Clement Co., 217 N.C. 47, 6 S.E. 
2d 842. See also Cherry v. Andrews, 229 N.C, 333, 49 S.E. 2d 641. 

A compulsory reference, under provisions of G.S, 1-189, does not de- 
prive either party of his constitutional right to a trial by jury of the 
issues of fact arising on the pleadings, but such trial is only upon the 
written evidence taken before the referee. And the decisions of this 
Court hold that the report of the referee, consisting of his findings of fact 
and conclusions of law, are incompetent as evidence before the jury. 
Bradshaw v. Lumber Co., 172 N.C. 219, 90 S.E. 146; Booker v. High- 
lands, supra; Cherry v. Andrews, supra. | 

Hence, the Moores having properly excepted to the findings of fact and 
conclusions of law of the referee and tendered the issue of title raised by 
the pleadings, the ruling of the court below is proper. 

And it is noted that since the exceptions filed by the Moores to various 
portions of the evidence have not been passed upon by the trial court, the 
questions as to the competency thereof is not now presented to this Court. 

Moreover, the appellants, Whitley and Butt, demur ore tenus in this 
Court to the complaint of the plaintiffs Moore, in the first action, on the 
ground that “the complaint does not state a cause of action for the owner- 
ship of any land on the east side of Porter’s Creek.” They contend that 
the description set out in the complaint expressly locates the land on the 
“west” side of Porter’s Creek. On the contrary, the Moores contend that 
the specific description in their complaint locates the land on the “east’’ 
side of Porter’s Creek, and that the specific description controls the gen- 
eral description. 

In thig connection, the rule is that where there is a particular and a 
general description in a deed, the particular description prevails over the 
general. See Whiteheart v. Grubbs, 282 N.C. 236, 60 S.E. 2d 101, and 
eases there cited. It is only when the specific description is ambiguous 
or insufficient, or the reference is to a fuller and more accurate descrip- 
tion, that the general clause is allowed to control or is given significance 
in determining the boundaries—also see Whiteheart v. Grubbs, supra, and 
cases there cited. 

Furthermore, what are the boundaries of a deed is a question of law 
for the court, where they are, is a question of fact for the jury. Scull 
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v. Pruden, 92 N.C. 168; Davidson v. Shuler, 119 N.C, 582, 26 S.E. 340; 
Rowe v. Lumber Co., 128 N.C. 301, 38 S.E. 896; Gudger v. White, 141 
N.C. 507, 54 S.E. 386; Sherrod v. Battle, 154 N.C. 345, 70 S.E. 834; 
Rose v. Franklin, 216 N.C, 289, 4 S.E. 2d 876; Huffman v. Pearson, 
222 N.C. 198, 22 S.E. 2d 440; Kelly v. King, 225 N.C. 709, 36 S.E. 2d 
220; Lee v. McDonald, 230 N.C. 517, 53 S.E. 2d 845. 

In Reed v. Shenck, 14 N.C. 65, in concurring opinion by Ruffin, J., 
it is declared “a deed is construed by the court, not by the jury. What 
land by its terms it was intended to cover is just as much a matter of 
law as what estate it conveys.” See Brown v. Hodges, 232 N.C, 587, 61 
S.E. 2d 603. 

Also, the principle is established by an unbroken line of decisions of 
this Court that “mistake or apparent inconsistency in the description 
shall not be permitted to disappoint the intent of the parties if the intent 
appear in the deed.” Mitchell v. Heckstall, 194 N.C. 269, 139 S.E. 438. 
See also Ritter v. Barrett, 20 N.C. 266; Cooper v. White, 46 N.C. 389; 
Mizell v, Simmons, 79 N.C. 182; Davidson v. Shuler, supra; Wiseman 
v. Green, 127 N.C, 288, 37 S.E. 272; Ipock v. Gaskins, 161 N.C. 673, 
TT S.E. 843; Walliams ov. Walliams, 175 N.C. 160, 95 S.E. 157; Seawell 
y, Hall, 185 N.C. 80, 116 S.E. 189. 

In Wiseman v. Green, supra, it is said that “it seems to be well settled 
that the court has the right to construe a deed, and, in proper cases, to 
correct an inadvertence—a ‘slip of the pen’—when it plainly appears 
from the deed itself.” 

In the light of these principles it is clear that the demurrer ore tenus 
to the complaint should be, and it is hereby overruled. And the judgment 
from which appeal is taken is 

Affirmed. 


VALENTINE, J., took no part in the consideration or decision of this case. 


STATE v. JAMES WILSON SHARPE. 


(Filed 19 September, 1951.) 
1. Bastards § 6— 


Evidence that defendant acknowledged paternity of prosecutrix’ child 
by paying an obstetrician before the child’s birth, and by paying the hos- 
pital bill incidental to the child’s birth, and by furnishing prosecutrix 
money for baby clothes, etc.; is sufficient to be submitted to the jury on the 
issue of paternity. 
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2. Same— 


Evidence tending to show that defendant furnished certain sums to pay 
the hospital bill incident to the birth of prosecutrix’ child and gave prose- 
cutrix money for clothes for the child, without evidence that the amount 
furnished was inadequate as of that time, and that upon her later state- 
ment that she would have to have more money, promised to provide more, 
ig held insufficient to support the issue of defendant’s willful failure and 
refusal to support the child, evidence of prosecutrix’ demand and defend- 
ant’s refusal to provide support after the issuance of the warrant being 
incompetent upon the issue. 


In a prosecution under G.S. 49-1, 49-2, the State must not only show that 
defendant is the father of the child and has neglected and refused to 
support it, but also that such refusal is willful, i.e., intentional and without 
just cause, excuse or justification, and this element of the offense cannot 
be supported by evidence of willful failure supervening between the time 
the charge was laid and the time of trial. 


VALENTINE, J., took no part in the consideration or decision of this case. 


APPEAL by defendant from Patton, Special Judge, at Special April 
1951 “A” Term of BuncomBes. 

Criminal prosecution upon a warrant issued 22 September, 1950, out 
of the Domestic Relations Court of Buncombe County, North Carolina, 
charging that defendant James Wilson Sharpe “did wilfully and unlaw- 
fully neglect and fail to provide adequate means of support” for his minor 
child ... born July 11, 1950,—an illegitimate child begotten on the 
body “of a certain named woman to whom he had never been married,” 
etc., heard in Superior Court of said county on appeal thereto by defend- 
ant from judgment on finding adverse to him by the Judge of Domestic 
Relations Court both as to issue of paternity, and as to guilt on the charge 
set forth in the warrant. 

Upon trial in Superior Court, the State offered the testimony of the 
prosecutrix and several other witnesses which tends to show this state of 
facts: Defendant, a married man, is the father of a girl child begotten 
by him upon the body of the unmarried seventeen year old prosecutrix, 
a scholastic ninth grader, and born 11 July, 1950. When prosecutrix 
became pregnant in October, 1949, defendant and his sister took her to 
see a doctor, an obstetrician, for examination. Defendant, upon being 
informed that the doctor advised that prosecutrix was pregnant, gave to 
her $50.00 to pay the doctor, and told her he wanted her to go to a hospital 
where she would be taken care of in the delivery of the child, and to have 
a private room. Pursuant thereto she made arrangements to go to a 
certain hospital, and did go there for the delivery of the child. Defend- 
ant gave to prosecutrix $25.00 “to get baby clothes.” When the child was 
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born, a sister-in-law of prosecutrix so informed defendant by phone, and 
told him that the mother of prosecutrix “had to have some money to pay 
the hospital bill and he promised that he would bring it” the next day. 
He did come then, and asked her to get in his car and go with him to the 
hospital. She did so, and he gave to her $80.00 to pay the bill, and $5.00 
to give to the prosecutrix, all of which she did. The hospital bill 
amounted to $75.80, and the sum of $4.20 of the $80.00 was refunded to 
prosecutrix. Prosecutrix stayed in the hospital five days after the birth 
of the child, and then in bed at home about two weeks. Defendant did 
not come to see the baby at the hospital but did do so at the home of 
prosecutrix. To the question, asked her on cross-examination, “Then, 
after you got up it was about two months before Wilson Sharpe came 
by ?”, she answered “Yes.” 

On’ direct examination she was asked these questions, to which she 
answered as shown: 

“Q. State what, if anything, you told him in regard to the support of 
the baby. 

“A. He stopped in front of my house and blowed and I went down 
there, and I had taken the baby to the doctor and she was two months 
old. I took her for a check-up and he asked where ] had been and I told 
him that I had took the baby to the doctor for a check-up. I told him 
that I would have to have some money, that my mother paid the doctor, 
and he told me that he would be back and give me some money and he 
asked to see the baby and I asked him to go up to the house to see it and 
he said ‘No’ for me to go up and get it, so ] went and . . . brought her 
to the car and he looked at her and he asked me to give him the baby, 
and I said ‘I wouldn’t give it to you or anybody else.’ 

“Q. What contributions has he made for the support of the baby after 
you made the demand ? | 

“A. Not any. 

“Q. Who has been supporting the child? 

‘““A. My mother and daddy. It is a breast baby, but she eats baby food 
and drinks milk. Mother buys a gallon of milk at a time for her. We 
get about nine jars of baby food every week.” 

Prosecutrix, refreshing her recollection by the warrant, testified, and 
the record shows that the warrant against defendant was signed on 22 
September, 1950. She was asked to “State whether or not this defendant 
saw you after you swore this warrant out for him in the Domestic Rela- 
tions Court,” to which she answered, “Yes, he come out to my house one 
night and called me down to the steps and he asked me to come up here 
and release the warrant and if I did he would give me $20.00 a week .. . 
I told him I couldn’t do that.” 
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Defendant moved for judgment as of nonsuit at the close of the State’s 
evidence. The motion was denied, and he excepted. Then defendant 
rested and renewed motion for judgment as of nonsuit. The motion was 
denied, and he excepted. 

The case was submitted to the jury upon two issues, the first, as to 
paternity, and the second, as to the guilt of defendant on the charge of 
willful neglect or refusal to support and maintain his named illegitimate 
child. The jury answered each issue in the affirmative, and rendered 
verdict: Guilty as charged in the warrant. 

Judgment: Confinement in the common jail of Buncombe County for 
a term of six (6) months, to be assigned to work on the roads under the 
supervision of the State Highway and Public Works Commission—the 
prison sentence being suspended upon stated conditions, until the named 
child reached the age of fourteen years. 

Defendant appeals therefrom to Supreme Court, and assigns error. 


Attorney-General McMullan, Assistant Attorney-General Moody, and 
Charles G. Powell, Jr., Member of the Staff, for the State. 
Sanford W. Brown and William V. Burrow for defendant, appellant. 


WinzorneE, J. While the evidence offered by the State, as shown in 
the record of case on appeal in the present prosecution, is sufficient to 
support the finding of the jury on the issue as to paternity submitted by 
the court, we are of opinion, and hold that the evidence is insufficient to 
support the criminal charge preferred against defendant. 

The charge against defendant is predicated upon the statute referred 
to as “An Act Concerning the Support of Children of Parents Not Mar- 
ried to Each Other,” G.S. 49-1, which provides that “Any parent who 
willfully neglects or who refuses to support and maintain his or her 
illegitimate child shall be guilty of a misdemeanor and subject to such 
penalties as are hereinafter provided,” and that “A child within the mean- 
ing of this Article shall be any person less than fourteen years of age 
and any person whom either parent might be required under the laws of 
North Carolina to support and maintain as if such child were the legiti- 
mate child of such parent.” G.S. 49-2. 

In order to convict a defendant under this statute, G.S. 49-2, it is held 
by this Court that the burden is on the State to show not only that he is 
the father of the child, and that he has neglected or refused to support 
and maintain it, but further that his neglect or refusal is willful, that 
is, intentionally done “without just cause, excuse or Justification” after 
notice and request for support. S. v. Hayden, 224 N.C. 779, 32 S.E. 2d 
3338, and cases cited. See also S. v. Stiles, 228 N.C. 187, 44 S.E. 2d 728; 
S. v. Ellison, 230 N.C. 59, 52 S.E. 2d 9. 
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“The charge,” as stated in 8. v. Summerlin, 224 N.C. 178, 29 S.E. 2d 
462, opinion by Seawell, J., “must be supported by the facts as they 
existed at the time it was formally laid in the court, and cannot be sup- 
ported by evidence of willful failure supervening between the time the 
charge was made and the time of trial,—at least when the trial is had 

. upon the original warrant.” See also S. v. Thompson, 233 N.C. 
345, 64 S.E. 2d 157. 

In the light of the statute, and these decisions of this Court, applied 
to the evidence offered by the State, it is manifest that at the time the 
charge was laid, and the warrant sworn out, 22 September, 1950, the evi- 
dence fails to show a willful neglect or refusal by defendant to support 
the child. Indeed, the evidence fails to show that at the time the prose- 
cution was begun the amount contributed by defendant had been insuffi- 
clent to support and maintain the child. He had not only contributed 
$25.00 for clothes for the child, but had given to prosecutrix $5.00, and 
she had received $4.20, the surplus of amount paid to hospital by defend- 
ant, a total of $34.20. And there is no evidence that this amount was 
insufficient to support and maintain the child up to that time. Thus it 
may be fairly contended by defendant the evidence fails to show, or to 
support a finding, that at the time the warrant was sworn out, he had 
neglected or refused to support or maintain his said child. 

Thus we hold that the motion of defendant for judgment as of nonsuit 
is well taken, and should have been granted. This holding is without 
prejudice to any subsequent events in respect to conduct of defendant in 
his duty under the law to support his said child. 

Reversed. 


VALENTINE, J., took no part in the consideration or decision of this case. 


ESTHER B. REVIS v. WILLIAM W. ORR, TrapINe anp DoinGa BUSINESS AS 
THE RIVERSIDE CLUB. 


(Filed 19 September, 1951.) 
1. Negligence § 4f— 


The proprietor of a dance hall is not an insurer of the safety of its 
patrons and invitees, but is under legal duty to exercise ordinary care to 
keep its premises, and all parts thereof to which persons lawfully present 
may go, in a safe condition for the use for which rhey are designed and 
intended, and to give warning of hidden dangers and unsafe conditions 
in so far as they can be ascertained by reasonable inspection and super- 
vision. 
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2. Same— 


The duty of a proprietor to warn invitees of dangerous conditions or 
instrumentalities upon the premises is based upon the proprietor’s superior 
knowledge concerning them, and it is only when such dangers are known 
to proprietor, or should be known to him in the exercise of due care, that 
the duty to warn obtains. 


8. Same—Evidence which fails to show that proprietor knew or should 
have known of danger is insufficient to withstand nonsuit. 


Evidence tending to show that a patron at a dance hal! went from the 
well-lighted rest room into the dimly lit dance hall and, after taking about 
a step and a half from the rest room door, stumbled over a chair which 
was overturned on the floor, falling to her injury, is insufficient to be 
submitted to the jury in the absence of evidence as to how long the chair 
had been in such position before the rest room door or who had placed 
or knocked it there, since the evidence fails to show that the proprietor 
knew or should have known of the danger in the exercise of ordinary 
care, nor does evidence to the effect that the manager failed to perform 
his duty of making an inspection of the premises during the evening as he 
was required to do in the course of his employment, alter this result under 
the circumstances disclosed by the evidence. 


VALENTINE, J., took no part in the consideration or decision of this case. 


APPEAL by plaintiff from Armstrong, J., at Regular July Civil Term, 
1951, of Buncomse. Affirmed. 

Civil action to recover damages for personal injury sustained by plain- 
tiff as a result of falling over a chair at the defendant’s dance hall located 
in the City of Asheville and known as the Riverside Club. The chair was 
lying on the floor just outside of the ladies’ rest room. The plaintiff fell 
over the chair immediately after she stepped out of the rest room door 
into the semi-darkness of the dance hall. 

The evidence discloses that the plaintiff and her two companions went 
to the club early Saturday night, 5 February, 1949, and took seats in 
the partitioned-off booth section which partially surrounded the dance 
floor. As the crowd increased, tables were set up next to the wall on the 
other areas around the dance floor. She stayed at the club the entire 
evening. About 11:30 o’clock she excused herself and went to the ladies’ 
rest room, where she remained for twenty or thirty minutes. The door 
to the rest room opened right off the main dance floor. As she stepped 
out of the rest room to return to the dance floor area, she immediately 
fell over a chair and fractured her left leg. 

There was a table about four or five steps from the door of the rest 
room, and the chair which she fell over was between the door and the 
table. She said she took only a step and a half beyond the door before 
coming into contact with the chair. She further testified: “The chair 
was not sitting; 1t was lying down. The chair was turned over in the 
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floor. I did not see the chair before I hit it. I first saw it when I fell 
over it.” She further said the table and chair were not there when she 
went in the rest room. 

The lights in the rest room were very bright; while the lights on the 
dance floor were very dim. There were rows of 10-watt bulbs painted 
different colors,—“six or eight bulbs on each side of the dance floor and 
maybe a string through the middle.” The dance floor is from sixty to 
eighty feet long and “its width about eighty per cent of its length.” 

One of plaintiff’s witnesses who went to the rest room earlier that night 
testified that in coming out onto the dance floor “you could not see; you 
would have to stop and get your bearings before you went on.” 

There was no evidence indicating who turned the chair over or how 
long it had been there before the plaintiff struck it. 

From judgment of nonsuit entered at the close of plaintiff’s evidence, 
she appeals, assigning errors. 


Sanford W. Brown and William V. Burrow for piaintiff, appellant. 
Harkins, Van Winkle, Walton & Buck for defendant, appellee. 


Jounson, J. The single question presented here is whether the court 
erred in allowing defendant’s motion for judgment of nonsuit. 

As a general rule, a dance hall proprietor, like the occupant of any 
building used for ordinary business purposes, who directly or by implica- 
tion invites others to enter his place of business, is under the legal duty 
to his patrons to exercise ordinary care to keep his premises, and all parts 
thereof to which persons lawfully present may go, in a safe condition for 
the use for which they are designed and intended, and to give warning 
of hidden dangers or unsafe conditions in so far as can be ascertained by 
reasonable inspection and supervision. See Drumwright v. Theatres, 
228 N.C. 325, 45 S.E. 2d 379; Ross v. Drug Store, 225 N.C. 226, 34 S.E. 
2d 64; Anderson v. Amusement Co., 213 N.C. 130, 195 S.E. 386. How- 
ever, such occupant is not an insurer of the safety of patrons and invitees 
who may enter the premises. See Pratt v. Tea Co., 218 N.C. 732, 12 
S.E. 2d 242; For v. Tea Co., 209 N.C. 115, 182 S.E. 662; Cooke v. Tea 
Co., 204 N.C. 495, 168 S.E. 679; 38 Am. Jur., Negligence, Sec. 96, pp. 
754 and 755. | 

The liability of an occupant to an invitee for negligence in failing to 
keep the premises in reasonably safe condition for the invitee, or in 
failing to warn him of dangers thereon, must be predicated upon the 
occupant’s superior knowledge, over that of the invitee or patron, con- 
cerning the dangers of the premises. And, ordinarily, it is only when 
the dangerous condition or instrumentality is known to the occupant, or 
in the exercise of due care should have been known to him, and not known 
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to the person injured, that a recovery may be permitted. Prati v. Tea 
Co., supra (218 N.C. 782). See also 88 Am. Jur., Negligence, Sec. 97, 
p. 757. 

In Pratt v. Tea Co., supra, Barnhill, J., speaking for the Court, said: 

“When claim is made on account of injuries caused by some substance 
on the floor along and upon which customers will be expected to walk, 
in order to justify recovery, it must be made to appear that the proprietor 
either placed or permitted the harmful substance to be there, or that he 
knew, or by the exercise of due care should have known, of its presence 
in time to have removed the danger or given proper warning of its 
presence.” 

Here, the evidence tends to show that when the plaintiff came out of 
the rest room a table was sitting out on or near the edge of the dance 
floor, some five or six steps from the rest room door; that the chair over 
which the plaintiff stumbled was lying between the table and the door,— 
only about a step and a half from the door. The evidence is silent on 
when or by whom the chair was knocked or placed there. Hence there 
is no evidence upon which to predicate a finding that the defendant knew, 
or in the exercise of ordinary care should have known, that the chair was 
lying where it was. 

Nor is the plaintiff’s case strengthened by the evidence of dim lighting 
in the dance hall. It was customary for the hall to be kept in semi- 
darkness to suit the wishes of the patrons. The evidence is that they 
“did not want too much light, they had rather be in a shady place.” Any- 
way, the plaintiff testified that before she went in the rest room there was 
sufficient light in the dance hall for her to “see the people and objects 
around on the floor.” And one of her companions said “it was light 
enough to have read a menu.” Besides, it appears that the plaintiff was 
thoroughly familiar with the dance hall. She testified she had been there 
many times when the lighting conditions were the same. She further 
said: “I have been going out there three or four times a week for a period 
of something like four years. I knew quite a bit about the place.” 

We have not overlooked the statement of the witness Hudgins, manager 
of the club, to the effect that he made no formal “inspection through the 
dance hall on the particular evening,” followed by his admission that 
“making an inspection through the dance hall was my duty and my 
responsibility.” This, when considered with the rest of the evidence and 
circumstances bearing on the issue of negligence, is without material 
significance. 

This record, when interpreted in the light of the controlling principles 
of law, impels the conclusion that the plaintiff failed to make out a prima 
facie case of actionable negligence against the defendant. Therefore, we 
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do not reach for consideration the question of contributory negligence. 
The judgment below is 
Affirmed. 


VALENTINE, J., took no part in the consideration or decision of this case. 


ROSA LEE BLANKENSHIP; VELDA MAY BLANKENSHIP DUCKER awnp 
EDWARD DUCKER, Her Hussanp; JAMES FRANCIS BLANKENSHIP 
AND LOUISE NESBITT BLANKENSHIP, His Wire; HILLIARD H. 
BLANKENSHIP and THELMA BUMGARNER BLANKENSHIP, His 
WIFE; HOWARD N. BLANKENSHIP ann RUBY HARVEY BLANKEN- 
SHIP, His Wire; ANd CLARENCE BLANKENSHIP anpb EDITH 
WRIGHT BLANKENSHIP, HIs Wire, v. WILLIAM CLAYTON BLANK- 
ENSHIP and MARION McCURRY BLANKENSHIP, His WIrFr; anpb 
ARTHUR LEE BLANKENSHIP ano OMA OWENBY BLANKENSHIP. 
His WIFE; AND JAMES HENRY BLANKENSHIP, INTERVENER, BY ORDER 
OF COURT. 

(Filed 19 September, 1951.) 

1. Curtesy § 1— 


The common law right of curtesy is declared and defined by statute in 
this State. G.S. 52-16. 


2. Curtesy § 4— 
A husband may forfeit or release his right of curtesy. G.S. 52-138. 


Where husband and wife enter into a deed of separation in which she 
releases all rights in certain lands to him, including her dower right, and 
he releases “all rights” that he might have “in any estate” in the lands 
allotted to her or belonging to her at her death, the instrument is sufficient 
to constitute a valid and effective release of his right of curtesy in her 
lands, notwithstanding the fact his right of curtesy was not specifically 
named, the word “estate” as used being comprehensive enough to include 
lands. 


VALENTINE, J., took no part in the consideration or decision of this case. 


APPEAL by respondents and intervener James Henry Blankenship from 
Patton, Special Judge, February Term, 1951, of Buncompr. Affirmed. 

Petition for partition of land. 

The only question presented by the appeal is whether the intervener 
James Henry Blankenship was entitled to an estate by the curtesy con- 
summate in the lands described in the petition. 

The material facts were not controverted. Six of the petitioners and 
two of the respondents are the children and only heirs at law of Lanie 
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Blankenship who died seized of the lands described, 4 December, 1945. 
James Henry Blankenship was the husband of Lanie Blankenship and 
the father of her children. The husband and wife separated in 1940 and 
continuously thereafter lived separate and apart from each other. In 
1944 they executed in proper form a deed of separation, each releasing 
all rights in the property of the other, the husband James Henry Blank- 
enship agreeing that “the party of the first part (the husband) hereby 
releases all rights that he may have in any estate of the party of the 
second part which she may have at the time of her death, and he hereby 
renounces any right of administration thereon.” Again in the same 
instrument the intervener James Henry Blankenship released and quit- 
claimed to his wife “all his right, title and interest”’ in and to the property 
described in the petition. 

Upon consideration of the pleadings and the separation agreement the 
court below adjudged that James Henry Blankenship was not entitled to 
an estate by the curtesy consummate in the lands described, and remanded 
the cause to the clerk for further proceedings according to law. Respond- 
ents and intervener James Henry Blankenship excepted to the judgment 
and appealed. 


Oscar Stanton and Pangle & Garrison for appellants. 
R. R. Willtams and Robt. R. Williams, Jr., for appellees. 


Devin, C. J. Tenancy by the curtesy is a development of the common 
law and in North Carolina the rights of the husband, and limitations 
thereon, are declared and defined by statute G.S. 52-16. It is a right 
which the husband may forfeit by specified acts of misconduct or which 
he may release by a separation agreement. Thompson v. Wiggins, 109 
N.C. 508, 14 S.E. 301; Garrett v. Kirtley, 97 W. Va. 484; 35 A.L.R. 
1526; 49 A.L.R. 148; 15 A.J. 148; 25 C.J.S. 54. A release by the hus- 
band of his right of tenancy by the curtesy in his wife’s lands by properly 
executed contract with his wife is expressly authorized by statute, G.S. 
52-18, with the added provision that such release may be pleaded in bar 
of any proceeding to recover the rights released. 

The only question here is whether the language in the separation agree- 
ment between James Henry Blankenship and his wife Lanie Blanken- 
ship is sufficient to constitute a valid release and effective to bar his right 
to tenancy by the curtesy consummate in the lands described. 

The agreement was between husband and wife who had been living 
separate and apart for several years and was for the final adjustment of 
their property rights. By it the husband obtained the wife’s release to 
certain lands, and the husband released his rights in other lands to her. 
There were valuable considerations moving to each. True, the wife’s 


164 IN THE SUPREME COURT. [234 


SAWYER v. R. R. 


release specifically mentioned dower while in the release of the husband 
tenancy by the curtesy was not specifically named, but we cannot conceive 
it was the intention of the parties in executing this final settlement of 
property rights that the wife should release all her rights in the lands 
passing to him while he retained a contingent right or interest in lands 
conveyed to her. We think the language of the separation agreement that 
the husband released “all rights” that he might have “in any estate” of 
his wife at her death is sufficient to support the conclusion that a release 
of his right of tenancy by the curtesy was intended. The word “estate” 
as here used is comprehensive enough to include land. Black’s Law Dic- 
tionary; Hass v. Hass, 195 N.C. 734 (740), 148 S.E. 541; Powell v. 
Woodcock, 149 N.C, 235, 62 S.E. 1071; Fowl v. Newsome, 1388 N.C. 115, 
50 S.E. 597. 

We conclude that the court below has ruled correctly, and that the 
judgment rendered must be 

Affirmed. 


VALENTINE, J., took no part in the consideration or decision of this case. 


FAGG SAWYER v. SOUTHERN RAILWAY COMPANY anp JOE SAWYER. 


(Filed 19 September, 1951.) 
1. Negligence § 19c— 
Nonsuit is properly entered when plaintiff by his own testimony makes 
out a clear case of contributory negligence, and thus proves himself out 
of court. 


2. Railroads § 5— 


Plaintiff’s testimony was to the effect that he saw the headlight of de- 
fendant’s train backing toward him, that he knew the train would continue 
on the sidetrack or turn onto a spur track, that he acted on an assump- 
tion that the train would turn aside on the spur and placed his hand on 
a boxear or got between boxcars standing on the sidetrack, and was in- 
jured when the train crashed into them. Held: Plaintiff’s testimony 
clearly establishes contributory negligence barring recovery notwithstand- 
ing that there was no light or trainman on the rear of the backing train. 


VALENTINE, J., took no part in the consideration or decision of this case. 


AppraL by plaintiff from Rousseau, J., May Term, 1951, of Haywoop, 
Affirmed. 

This was suit to recover damages for a personal injury alleged to have 
been caused by the negligence of the defendant. 
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Plaintiff’s injuries allegedly resulted from the operation of defendant’s 
engine and cars along one of its tracks in Bryson City on the evening of 
21 December, 1949. According to his complaint he was standing with his 
hand on a boxcar on defendant’s sidetrack when it was struck by the train 
and he was caused to fall under the car and suffered injury. He alleged 
the train was being backed without warning, or lights, or man on the rear 
end of the train in the direction in which it was moving. 

On the trial the plaintiff testified that on the evening alleged he walked 
north on Everett Street, across the 3 tracks of the railroad to an unnamed 
street or road which runs east parallel with the tracks to Greenlee Street 
(a north-south street parallel with Everett Street), and that he walked 
east on this road until he came near a spur track branching off from the 
sidetrack to the north. As he approached this spur track he observed the 
glare of the headlight of the engine which was backing cars west on the 
sidetrack in his direction. He said, “I looked and saw this glare of the 
lights and knew that the engine was above Greenlee Street— ... I 
heard no whistle and no noise, but I knew the train was backing in a 
westerly direction toward me as I moved up this narrow road.” Plaintiff 
stopped when 15 to 25 feet of the spur track uncertain whether the train 
might be coming in on the spur and block his crossing or continue west 
on the sidetrack. There the road runs close to the sidetrack. On this 
sidetrack there were two or three cars standing. He said: “I waited 
there in the darkness, this road is at the edge of that track, and at that 
time I started to answer a act of nature, and I reached over and put my 
hand on the second car, thinking this train would come back on the spur 
... L saw all at once that I had misjudged it and the train shoved and 
slammed into the first car and shut me in between those two cars, and I 
reached up and tried to grab on to the coupling and missed and fell 
between the tracks.” Plaintiff said he saw no light and no one on the 
back of the car as it approached. 

On cross-examination plaintiff testified he saw the engine pushing cars 
in the direction of those three cars on the sidetrack, and that he walked 
over to the second car to answer a call of nature. “I knew this engine 
was moving up there then in the direction of the car that I put my hand 
on.” Plaintiff was familiar with the location of the tracks, spur and 
switch to the spur. Plaintiff admitted he had consumed a small amount 
of whiskey that afternoon, but was not drunk. 

There was other evidence for plaintiff not material to this appeal, and 
also evidence offered by defendant. 

At the close of all the evidence defendant’s motion for judgment of 
nonsuit was allowed, and from judgment dismissing the action plaintiff 
appealed. 
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W. R. Francis for plaintiff, appellant. 
Joyner & Howison and Jones & Ward for defendants, appellees. 


Devin, C. J. It has been repeatedly said by this Court that judgment 
of involuntary nonsuit may properly be entered when the plaintiff by his 
own testimony makes out a clear case of contributory negligence, and 
thus proves himself out of court. Hayes v. Tel. Co., 211 N.C. 192, 189 
S.E. 499; Hampton v. Hawkins, 219 N.C, 205, 13 S.E. 2d 227; Barlow 
v. Bus Lanes, 229 N.C. 382, 49 S.E. 2d 7938; Howard v. Bingham, 231 
N.C. 420, 57 S.E. 2d 401; Carruthers v. R. R., 232 N.C. 183, 59 S.E. 2d 
782. Here the plaintiff testified he saw the engine and cars backing 
toward him, and he stopped to see whether the train would continue on 
the sidetrack on which it was moving or turn into a spur track which 
crossed plaintiff’s path. Instead of waiting to determine the event, plain- 
tiff, according to his own testimony, walked over to some cars standing 
on the sidetrack on which the train was coming, and laid his hand on one 
of them or got between two of them, and was injured when the train 
continuing on the sidetrack pushed into those cars. 

The fact that there was no light or trainman on the end of the train 
approaching would not relieve plaintiff of the duty to exercise ordinary 
care when he saw the train coming, observed its movement, and knew 
it must come on either the sidetrack or the spur track. Without waiting, 
he acted on the mistaken idea that the train would turn aside on the spur, 
and in some way got between the cars on the sidetrack. Contributory 
negligence seems to have been clearly established by plaintiff’s own 
testimony. 

Judgment affirmed. 


VALENTINE, J., took no part in the consideration or decision of this case. 


C. S. LAMB v. ABNER N. STAPLES, JENNIE STAPLES, ALVIN N. 
STAPLES anp BETTY STAPLES. 


(Filed 19 September, 1951.) 
1. Venue § 2a-— 

An action for damages for breach of contract to convey timber upon 
allegation that defendants had breached the contract by conveyance of a 
part of the timber to another, without the joinder of the grantee of the 
timber, is held not an action for the recovery of real property within the 
purview of G.S. 1-76, since specific performance could not be decreed, and 
defendants’ motion to remove to the county in which the timber is situate 
is properly denied. 
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2. Pleadings § 5— 


The relief to which plaintiff is entitled is to be determined by the alle- 
gations of the complaint and not by the specific relief for which he prays. 


VALENTINE, J., took no part in the consideration or decision of this case. 


AppEaL by defendants from Morris, J., at Chambers 20 January, 1951. 
From Pasquotank. 

This is a civil action instituted in Pasquotank County to recover 
damages for breach of contract. 

The plaintiff alleges he entered into a written contract with the defend- 
ants to convey to him approximately 1,200 acres of timber lands in 
Camden County for a consideration of $45,000; that, in the meantime, 
he had contracted with one L. E. Collins to sell him 295 acres of the land 
for the sum of $55,000; that the defendants learned of the plaintiff’s 
contract with Collins and conveyed directly to him the 295-acre tract 
of land for a consideration of $50,000, retaining the remainder of the 
land which they had contracted to convey to him. 

The plaintiff alleges he has been damaged by the failure of the defend- 
ants to carry out their contract with him, in the sum of $10,000 as a 
result of the sale and conveyance of the 295 acres of land by the defend- 
ants to L. E. Collins, and in the sum of $90,000, the alleged value of the 
remaining 905 acres of the 1,200-acre tract the defendants contracted to 
convey to the plaintiff. He prays for judgment against the defendants 
for damages in the sum of $100,000. 

In apt time the defendants filed a written motion for change of venue to 
Camden County on the ground that the plaintiff’s action is for the recov- 
ery of real property or an interest therein. The motion for removal was 
denied, and the defendants appeal assigning error. 


Howard W. Dobbins and J. W. Jennette for plaintiff, appellee. 
J. Henry LeRoy for defendants, appellants. 


Denny, J. The defendants having breached their alleged contract 
with the plaintiff by conveying a portion of the premises they agreed to 
convey to him, to L. KE. Collins, they are not now in a position to comply 
with a judgment for specific performance. Moreover, their grantee, 
L. E. Collins, the present owner of a portion of the 1,200-acre tract of 
land, is not a party to this action. White v. Rankin, 206 N.C. 104, 178 
S.E. 282. 

The plaintiff in his complaint does not undertake to allege facts to 
support a decree for specific performance, but on the contrary bottoms 
his action on the breach of the contract, and seeks to recover damages 
resulting therefrom. Such an action is not for the recovery of real prop- 
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erty or any interest therein as contemplated by G.S. 1-76. White v. 
Rankin, supra; Warren v. Herrington, 171 N.C. 165, 88 S.E. 1389; Max 
v. Harris, 125 N.C. 345, 34 S.E. 487. 

The facts alleged in the complaint in the case of Mortgage Co. v. Long, 
205 N.C. 533, 172 S.E. 209, upon which the defendants are relying, were 
held by the court to be sufficient to support a decree of foreclosure al- 
though the prayer for relief was for a money judgment only on a note 
which the plaintiff alleged was secured by a mortgage. The prayer was 
also for such other and further relief as plaintiff might be entitled in 
law or equity. Since, under the plaintiff’s allegations, it was clearly 
entitled to a decree of foreclosure, the court held the motion to remove 
to the county in which the mortgaged premises were situate, should have 
been allowed. 

It is the general rule that a plaintiff may obtain such relief in an action 
as he is entitled to upon the facts alleged in his complaint and established 
by his proof. Therefore, the relief to which a plaintiff is entitled must 
be determined by the allegations in his complaint and not by the specific 
relief for which he prays. Mortgage Co. v. Long, supra; Jones v. RB. R., 
193 N.C. 590, 187 S.E. 706; Shrago v. Gulley, 174 N.C, 135, 93 S.E. 458; 
Warren v. Herrington, supra; Baber v. Hanie, 163 N.C. 588, 80 S.E. 57; 
Councill v. Batley, 154 N.C. 54, 69 S.E. 760. In applying this rule to 
the allegations of plaintiff’s complaint, it is clear that the plaintiff is 
seeking damages only and not specific performance. Consequently, the 
denial of the defendant’s motion to remove this action to Camden County 
for trial, will be upheld. 

Judgment of the court below is 

Affirmed. 


VALENTINE, J., took no part in the consideration or decision of this case. 


STATE v. HUGH (DOPEY) FUQUDA. 
(Filed 19 September, 1951.) 


1. Intoxicating Liquor § 8c: Criminal Law § 35— 


Hearsay evidence to the effect that defendant sold intoxicating liquor 
at his store and that he employed a certain person as his “runner” is 
properly considered by the jury when admitted in evidence without objec- 
tion. 
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2. Intoxicating Liquor § 4b— 


A person has possession of intoxicating liquor within the purview of 
G.S. 18-2 when he has the power and intent to control its disposition or 
use, either alone or in combination with others. 


8. Intoxicating Liquor § 9d— 


Evidence to the effect that defendant’s employee went from defendant's 
store in North Carolina across the road to a barn in Virginia and returned 
to the store with a cup, that immediately thereafter an officer entered the 
store, saw the cup on the counter, that a third person, who immediately 
thereafter disclaimed any interest therein, picked it up, and that the officer 
took possession of the cup and discovered that it was filled with intoxicat- 
ing liquor diluted by Coca-Cola, held sufficient to sustain defendant’s con- 
viction of illegal possession of the intoxicating liquor. 


4, Intoxicating Liquor § 4a— 


It is illegal for a person to possess in a dry county any intoxicating 
liquor for any purpose not sanctioned by the Turlington Act of 1923 or by 
the provisions of the Alcoholic Beverage Control Act of 1937. G.S. 18-2, 
G.S. 18-11, G.S. 18-49, G.S. 18-58. 


VALENTINE, J., took no part in the consideration or decision of this case. 


AppraL by defendant from Pless, J., and a jury, at March Term, 1951, 
of CaswELL. 

This is a criminal action in which the defendant was originally charged 
in separate counts with these offenses: (1) Possession of intoxicating 
liquor for the purpose of sale; and (2) illegal possession of intoxicating 
liquor. The crimes were allegedly committed in Caswell County, which 
does not operate county liquor stores under the Alcoholic Beverage Con- 
trol Act of 1937. 

The only testimony at the trial was that of the State’s witness, Roy 
Fowlkes, a deputy sheriff of Caswell County, who made out this case for 
the prosecution: 

For an appreciable period preceding 25 November, 1950, the defendant 
operated a small grocery store adjacent to a road at a place in Caswell 
County, North Carolina, just south of the dividing line between the State 
of North Carolina and the Commonwealth of Virginia. There was a 
barn in the edge of Virginia “right across the road” from the defend- 
ant’s place of business. It had been repeatedly reported to law enforce- 
ment officers of Caswell County that the defendant sold intoxicating liquor 
at his store, and that he employed one “Big Head” Ware as a runner to 
go into Virginia and “bring liquor back.” On the night of 25 November, 
1950, the defendant, Ware, a man named Straighter, and two women were 
in the store. Deputy Sheriff Fowlkes, who was nearby, observed Ware 
carrying a cup from the store to the barn, where he temporarily vanished. 
After a few seconds, Fowlkes saw Ware return to the store from the barn 
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“with the same cup.” Fowlkes forthwith entered the store. As he did 
so, he perceived the cup standing on a counter between the defendant and 
Straighter just an instant before the latter “picked it up off the counter 
and held it on the side.” Fowlkes did not see the defendant touch the 
cup or “have anything to do with it.” Fowlkes took the cup from 
Straighter, and discovered that it was filled with the intoxicating liquor 
diluted by Coca-Cola. Straighter immediately disclaimed any interest in 
the “liquor,” but the defendant “didn’t say whether it was his or not.” 
Shortly thereafter Fowlkes searched the barn with “the Virginia law” 
and “found several pieces of pints of liquor, some bottled-in-bond and 
some white” there. 

The jury acquitted the defendant on the count charging possession of 
intoxicating liquor for the purpose of sale, and convicted him on the count 
charging illegal possession of intoxicating hquor. Judgment was pro- 
nounced against defendant on the last mentioned count, and he appealed. 


Attorney-General McMullan, Assistant Attorney-General Moody, and 
Robert B. Broughton, Member of Staff, for the State. 
P. W. Glidewell, Sr., for defendant, appellant. 


Ervin, J. The defendant does not question the propriety of the ad- 


mission of any of the evidence of the State’s witness, Deputy Sheriff ~ 


Fowlkes., In consequence, the testimony as to reports to law enforcement 
officers concerning the activities of the accused is governed by the rule 
which prevails in this jurisdiction that where hearsay is admitted without 
objection, it may be considered with the other evidence and given any 
evidentiary value which it may possess. Maley v. Furneture Co., 214 
N.C. 589, 200 S.E. 438. 

The solitary assignment of error made by the defendant 1s that the trial 
judge erred in refusing to dismiss the action upon a compulsory nonsuit. 
G.S, 15-173. 

Inasmuch as the criminal laws of North Carolina have no force beyond 
the borders of the State and cannot apply to any intoxicating liquor which 
may have been cached at the barn in the Commonweelth of Virginia, the — 
validity of the conviction of the defendant necessarily hinges on the 
sufficiency of the State’s testimony to establish these two propositions: 
(1) That the defendant possessed the intoxicating liquor contained in the 
cup found in his store; and (2) that the defendant’s possession of such 
intoxicating liquor was illegal. 

An accused has possession of intoxicating liquor within the meaning 
of the law when he has both the power and the intent to control its dispo- 
sition or use. The requisite power to control may reside in the accused 
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acting alone or in combination with others. S. v. Meyers, 190 N.C. 239, 
129 S.E. 600. 

This being true, the testimony offered by the State at the trial justifies 
the inference that the defendant had possession of the intoxicating liquor 
in the cup; for such evidence tends to show that the defendant, acting 
either alone or in combination with his servant, “Big Head” Ware, had 
both the power and the intent to contro! the disposition or use of such 
liquor. 

This brings us to the final inquiry whether the testimony is sufficient 
to sustain an additional inference that the defendant’s possession of the 
intoxicating liquor in the cup was illegal. 

Caswell County has not elected to operate county liquor stores under 
the Alcoholic Beverage Control Act of 1937. Hence, it 1s unlawful for 
any person to possess any intoxicating liquor in Caswell County in any 
manner or in any place or for any purpose not sanctioned by the Tur- 
lington Act of 19238, or by the provisions of the Alcoholic Beverage Con- 
trol Act of 1937 applicable to counties not engaged in operating county 
liquor stores. S.2v. Barnhardt, 230 N.C. 223, 52 S.E. 2d 904; S. v. Davis, 
914 N.C. 787, 1 S.E. 2d 104. 

The evidence presented by the State indicates that the defendant 
possessed the intoxicating liquor in the cup at his store so that it might 
be put to use as a beverage at that place. Possession of intoxicating 
liquor in such a manner and at such a place for such a purpose Is not 
sanctioned by any relevant provision of the Turlington Act or the Alco- 
holic Beverage Control Act. General Statutes, sections 18-2, 18-11, 18-49, 
18-58; Chapter 457 of the Session Laws of 1945. For this reason, the 
testimony warrants the conclusion that the defendant illegally possessed 
the intoxicating liquor in question. 

No error. 


VALENTINE, J., took no part in the consideration or decision of this case. 


SCOTT DILLINGHAM vy. BLUE RIDGE MOTORS, INC. 
(Filed 19 September, 1951.) 


1. Appeal and Error § 6c (3)— 
A broadside exception and assignment of error to the findings of fact 
and conclusions of law as set out in the judgment presents only whether 
the facts found support the judgment. 


172 IN THE SUPREME COURT. [234 


DILLINGHAM VU. BLUE RipGeE Morors. 


2. Judgments § 27a— 


The court’s findings that plaintiff had failed to establish mistake, sur- 
prise, inadvertence or excusable neglect, and that he had failed to show 
a meritorious defense, sustains the court’s judgment denying plaintiff’s 
motion under G.S. 1-220 to set aside the judgment by default against him 
on defendant’s counterclaim. 


VALENTINE, J., took no part in the consideration or decision of this case. 


AppEaL by plaintiff from Rudisill, J., at May Term, 1951, of Bun- 
COMBE. 

Civil action in claim and delivery by plaintiff to recover possession 
of an automobile held by the defendant to preserve its mechanic’s lien 
for repairs under G.S. 44-2. The defendant, after replevying and holding 
the automobile, filed answer denying the plaintiff’s right to possession and 
by way of counterclaim set up its hen for repairs in the amount of 
$170.14. The defendant’s answer containing the counterclaim was duly 
served on the plaintiff by the sheriff of Buncombe County. No reply 
or other pleading was filed within the statutory period therefor and the 
Clerk of the Superior Court entered judgment by default final on the 
counterclaim. Thereupon, the plaintiff moved the Clerk to set aside the 
judgment for mistake, excusable neglect, and so forth, under the provi- 
sions of G.S. 1-220. The motion was denied and the plaintiff appealed to 
the Judge of the Superior Court. 

From judgment affirming the action of the Clerk, the plaintiff appeals, 
assigning errors. 


Scott Diulingham, plaintiff, in propria persona, appellant. 
J.M. Horner for defendant, appellee. 


Jonnson, J. The plaintiff merely excepted to the judgment below and 
assigned as error the court’s “findings of fact and conclusions of law as 
set out in said judgment.” This assignment of error is broadside. The 
exception and assignment bring up only the question whether the facts 
found support the judgment. Barley v. McPherson, 233 N.C. 231, 68 
S.E. 2d 559; Burnsville v. Boone, 231 N.C. 577, 58 S.E. 2d 351. The 
Judge below found as facts that the plaintiff failed to establish either (1) 
mistake, surprise, inadvertence, or excusable neglect, or (2) that he has 
a meritorious defense to the counterclaim within the purview of G.S. 
1-220. These findings support the judgment. No error appears on the 
face of the record. Therefore, the judgment below i3 

Affirmed. 


VaLenTIne, J., took no part in the consideration or decision of this case. 
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E. W. COPPEDGE, ADMINISTRATOR OF J. W. COPPEDGE, DEcEASED, v. N. C. 
COPPEDGE anp Wire, MARY B. COPPEDGE; E. W. COPPEDGE, Un- 
MARRIED; ERNEST J. WHELESS anp Wirt, MOZELLE Mc. G. WHELESS, 
BLONNIE BUNN, Wipow or P. R. BUNN, Deceasep; LUCILLE W. 
HARRIS anp Huspanp, G. H. HARRIS; RUBY W. DOBSON anp Huvs- 
BAND, CECIL R. DOBSON; VIVIAN W. TAYLOE anp Husspann, GORDON 
B. TAYLOE;: BENJAMIN F. WHELESS, UnMarriep; CHARLES 
MARION WHELESS, UnMarriep; P. C. COPPEDGE anp Wirt, AL- 
VERTA M. COPPEDGE; 8. A. COPPEDGE anp Wire, MAY P. COP- 
PEDGE; DAISY C. WHEELER anpd Huvssanp, J. H. WHEELER; 
BEULAH C. BUNN anp Husspanpd, NORFOLK BUNN; MARY ETTA C. 
GRIFFIN anp HvusBAnpD, 8S. D. GRIFFIN; MYRTLE C. BUNN ann Huvs- 
BAND, J. W. BUNN. 

(Filed 26 September, 1951.) 

1. Wills § 31— 

The intent of testator as gathered from the four corners of the instru- 
ment is the polar star in its interpretation, and will be given effect unless 
contrary to some rule of law or to public policy. 


2. Same— 


In order to effectuate testator’s intent, the courts may transpose or 
supply words, phrases or clauses when the context manifestly requires 
it, and may disregard or supply punctuation. 


8. Same— 


In construing a will every word or clause will be given effect if possible, 
and apparent repugnancies reconciled, and irreconcilable repugnancies 
resolved by giving effect to the general prevailing purpose of testator. 


4. Wills § 34c— 


Testator left him surviving a brother, a half brother, children of a 
deceased sister, children of a deceased brother, and grandchildren of a 
deceased sister. Testator directed that the remainder of his estate “be 
divided among my legal heirs, .. . equally, share and share alike as pro- 
vided by laws of North Carolina ...” Heid: The beneficiaries take per 
capita and not per stirpes, this result being necessary to give effect to the 
words “equally, share and share alike’ and the phrase ‘as provided by 
laws of North Carolina” being given effect as ascertaining who are his 
legal heirs. 


VALENTINE, J., took no part in the consideration or decision of this case. 


JOHNSON, J., dissenting. 


AprraL by defendants Ernest J. Wheless and wife, Mozelle Me. G. 
Wheless; Blonnie Bunn, widow of P. R. Bunn, deceased; Lucille W. 
Harris and husband, G. H. Harris; Ruby W. Dobson and husband, Cecil 
R. Dobson; Vivian W. Tayloe and husband, Gordon B. Tayloe; Benjamin 
F. Wheless, unmarried; Charles Marion Wheless, unmarried; and Myrtle 
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C. Bunn and husband, J. W. Bunn, from Harris, J., February Term, 
1951, of Nasu. 

This 1s an action instituted pursuant to the provisions of the Uniform 
Declaratory Judgment Act, to determine the rights cf the parties in and 
to the real and personal estate of J. W. Coppedge who died testate on 
12 July, 1949. 

The testator never married, but left surviving him the following col- 
lateral heirs, or next of kin: A-brother, E. W. Coppedge; a half brother, 
N. C. Coppedge; Ernest J. Wheless, Blonnie Bunn, Lucille W. Harris, 
Ruby W. Dobson and Vivian W. Tayloe, children of a deceased sister, 
Mrs. Miley J. Wheless; and Benjamin F. Wheless and Charles Marion 
Wheless, children of B. J. Wheless, a deceased son of Mrs. Miley J. 
Wheless; and P. C. Coppedge, S. A. Coppedge, Daisy C. Wheeler, Beulah 
C. Bunn, Mary Etta C. Griffin, and Myrtle C. Bunn, children of a de- 
ceased brother, S. J. Coppedge. 

The testator, in Item 1 of his will, bequeathed to his niece, Mrs. Myrtle 
Coppedge Bunn, the sum of $1,000, and disposed of the residue of his 
estate in Item 3 of his will which reads as follows: 

“3: The remainder of my estate 1s to be divided araong my legal heirs, 
including said Myrtle Coppedge Bunn, equally, share and share alike as 
provided by laws of North Carolina, after the said $1,000 mentioned in 
paragraph 1 has been paid.” 

The court below held that the residue of the estate was to be divided 
per stirpes and not per capita. The appellants hereinbefore named, 
appeal to the Supreme Court, and assign error. 


L. L. Davenport for E. W. Coppedge, plaintiff, appellee. 
O. B. Moss and Hill Yarborough for defendants, appellants. 
Itimous T. Valentine and Cooley & May for defendants, appellees. 


Denny, J. The intent of the testator is the polar star that must guide 
the courts in the interpretation of a will. Bu/ffaloe v. Blalock, 282 N.C. 
105, 59 S.E. 2d 625; Elmore v. Austin, 232 N.C. 13, 59 S.E. 2d 205; 
Cannon v. Cannon, 225 N.C. 611, 36 S.E. 2d 17; Holland v. Smith, 224 
N.C. 255, 29 S.E. 2d 888. This intent is to be gathered from a consid- 
eration of the will from its four corners, and such intent should be given 
effect unless contrary to some rule of law or at variance with public 
policy. House v. House, 231 N.C. 218, 56 S.E. 2d 695; Williams v. Rand, 
223 N.C. 734, 28 S.E. 2d 247; Heyer v. Bulluck, 210 N.C. 321, 186 
S.E. 356. 

It is permissible, in order to effectuate or ascertain a testator’s inten- 
tion, for the Court to transpose words, phrases, or clauses. Walliams v., 
Rand, supra; Heyer v. Bulluck, supra; Washburn v. Biggerstaff, 195 


N.C.] FALL TERM, 1951. 175 
COPPEDGE VU. COPPEDGE. 


N.C. 624, 143 S.E. 210; Gordon v. Ehringhaus, 190 N.C. 147, 129 S.E. 
187; Crouse v. Barham, 174 N.C. 460, 93 S.E. 979; Baker v. Pender, 50 
N.C. 351. 

Likewise, to effectuate the intention of the testator, the Court may 
disregard, or supply, punctuation. Walliams v. Rand, supra; Carroll v, 
Herring, 180 N.C. 369, 104 S.E, 892; Bunn v. Wells, 94 N.C. 67; Stod- 
dart v. Golden, 3 A.L.R. 1060, 178 Pac. 707. Even words, phrases, or 
clauses will be supplied in the construction of a will when the sense of the 
phrases, or clauses, in question, as collected from the context, manifestly 
requires it. Walleams v. Rand, supra; Washburn v. Biggerstaff, supra; 
Gordon v. Ehringhaus, supra; Crouse v. Barham, supra; Howerton v. 
Henderson, 88 N.C. 597; Dew v. Barnes, 54 N.C. 149; Sessoms v. Ses- 
soms, 22 N.C. 4538. 

The only question involved in this appeal is whether the beneficiaries, 
under the residuary clause of the will of J. W. Coppedge, take per capita 
or per sturpes. 

Our Court has experienced considerable difficulty in similar cases. In 
Stowe v. Ward, 10 N.C. 604, the language construed was as follows: “It 
is my will, and I do allow that all the remaining part of my estate, both 
real and personal, be equally divided amongst the heirs of my brother, 
John Ford, the heirs of my sister Nanny Stowe, the heirs of my sister 
Sally Ward, deceased, and nephew, Levi Ward.” The Court was re- 
quested to pass upon the manner in which the personal property was to 
be distributed. It held that the word “heirs” was used in the sense of 
“children” and as a designation of persons, and directed a distribution of 
the property per capita. Later, the parties requested the Court to con- 
strue the same language with respect to the disposition of the real prop- 
erty, the opinion being reported in 12 N.C. 67. There the Court held 
the beneficiaries under the will took per stirpes and not per capita. When 
the second opinion was handed down, the personal property had been 
distributed per capita, whereupon another action was instituted by Ward 
v. Stow, et als., 17 N.C. 509, to compel a redistribution of the personal 
property per stirpes. The Court held that the first opinion construing 
the will, to the effect that the beneficiaries thereunder took per capita, 
was correct and overruled Stow v. Ward, 12 N.C. 67. 

In Bryant, Admr., v. Scott, 21 N.C. 155, the residue of the estate was 
“to be equally divided” among Edith Bryant, Margaret Parker, Julia 
Valentine, and the children of his daughter Temperance, and the children 
of a deceased son James. The Court held the division to be per capita, 
and said: “The intention that the grandchildren should take per stirpes 
is conjectured from the reasonableness of it, as applied to the state of most 
families. But when the gift is made under circumstances which exclude 
all reference to the statute of distribution, that conjecture must be given 
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up; and when to that is added a direction for an equal division among all 
the donees, no court could feel safe in making an unequal division.” 

In the instant case, the testator directs that the residue of his estate 
be divided among his “legal heirs . . . equally, share and share alike as 
provided by the laws of North Carolina.” 

We must determine whether the testator intended that upon ascertain- 
ing who his “legal heirs” are, as provided by the laws of North Carolina, 
such heirs should take per capita—that is, equally, share and share alike; 
or, whether he intended that his “legal heirs” should take the residue of 
his estate in the proportions provided by law in the same manner as they 
would take had he died intestate. In the latter case, his heirs would not 
“share and share alike,” neither would they share “equally.” 

In construing a will, the entire instrument should be considered ; clauses 
apparently repugnant should be reconciled and effect given where possible 
to every clause or phrase and to every word. “Every part of a will is to 
be considered in its construction, and no words ought to be rejected if 
any meaning can possibly be put upon them. Every string should give 
its sound,” Hdens v. Wiliams, 7 N.C. 27. Wiallaams v. Rand, supra; 
Lee v. Lee, 216 N.C. 349, 4 S.E, 2d 880; Bell v, Thurston, 214 N.C. 231, 
199 S.E. 93; Roberts v. Saunders, 192 N.C. 191, 184 S.E. 451. But, 
where provisions are inconsistent, it is a general rule in the interpreta- 
tion of wills, to recognize the general prevailing purpose of the testator 
and to subordinate the inconsistent provisions found in it. Snow v. 
Boylston, 185 N.C. 321, 117 S.E. 14; Tucker v. Moye, 115 N.C. 71, 
20 S.E. 186; Macon v. Macon, 715 N.C. 376; King v. Lynch, 74 N.C. 364; 
Lassiter v. Wood, 68 N.C. 360. 

In 40 Cye. 1464, the author says: “The word ‘heirs’ in a will, when 
applied to real estate, primarily means persons so related to one by blood 
that they would take the estate in case of intestacy; and when applied 
to personalty, primarily means next of kin or those persons who would 
take under the statute of distribution in case of intestacy, and this rule 
applies where the will directs realty to be sold and the proceeds paid to 
the heirs.” Everett v. Griffin, 174 N.C. 106, 93 S.E. 474. 

One of the leading cases on the question before us is Freeman v. Knight, 
37 N.C. 72, where the Court was called upon to interpret an item in 
Josiah Freeman’s will which read as follows: “It is also my will that 
Big Sam and Isaac should be sold and the proceecls equally divided be- 
tween my legal heirs.” Gaston, J., in speaking for the Court said: 
“Where personal property is given sempliciter to ‘heirs,’ the statute of 
distributions is to be the guide, not only for ascertaining who succeeds 
and who are the ‘heirs,’ but how they succeed or in what proportions do 
they respectively take. But as donees claim, not under the statute, but 
under the will, if the will directs the manner and the proportions in which 
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they are to take, the directions of the will must be observed and guidance 
of the statute is to be followed no further than where the will refers to 
it—that is to say, for the ascertainment of the persons who answer the 
descriptions therein given. The division directed by the will must be 
obeyed.” Hull v. Spruill, 39 N.C. 244, 

In the cases of Rogers v. Brickhouse, 58 N.C. 301, and Burgin v. 
Patton, 58 N.C. 425, the Court did not adhere to the decision in Freeman 
v. Knight, supra. However, the next time the question was presented to 
the Court for consideration, in Hackney v. Griffin, 59 N.C. 381, Chief 
Justice Pearson, speaking for the Court, said: “It is settled that the 
effect of the word ‘equal’ is to require the distribution to be made per 
capita; Freeman v. Knight, 87 N.C. 72, and, as stated in that case, 
whatever might be the thought of this distinction, were the matter now a 
new one, to disregard them at this day would be quzeta movere.”’ And 
again in Tuttle v. Puitt, 68 N.C. 548, the Court speaking through Rod- 
man, J., said: “It is too firmly settled by authority to admit of a question, 
that where a testator directs his property, whether real or personal, to be 
equally divided among his heirs, the division must be per capita and not 
per stirpes.”’ Hverett v. Griffin, supra; Wooten v. Outland, 226 N.C. 
245, 37 S.E. 2d 682. 

The general rule in this jurisdiction is to the effect that where an equal 
division is directed among heirs, or a class of beneficiaries, even though 
such class of beneficiaries may be described as heirs of deceased persons, 
heirs or children of living persons, the beneficiaries take per capita and 
not per stirpes. Stowe v. Ward, supra (10 N.C. 604); Byrant, Admr., v. 
Scott, supra; Freeman v. Knight, supra; Hill v. Spruill, supra; Hackney 
v. Griffin, supra; Tuttle v. Puitt, supra; Shull v. Johnson, 55 N.C. 202; 
Hastings v. Earp, 62 N.C. 5; Waller v. Forsythe, 62 N.C. 353; Britton 
v. Miller, 63 N.C. 268; Culp v. Lee, 109 N.C. 675, 14 S.E. 74; Leggett v. 
Simpson, 176 N.C. 3, 96 S.E. 688; Hx parte Brogden, 180 N.C, 157, 104 
S.E. 177; Burton v. Cahill, 192 N.C. 505, 185 S.E. 3382; Tillman v. 
O’Briant, 220 N.C. 714, 18 S.E. 2d 131. 

The rule, however, will not control if the testator indicates the bene- 
ficiaries are to take by families or by classes as representatives of the 
deceased ancestor. Wooten v. Outland, supra, and cited cases. 

In a bequest, or devise, as well as under the statute of distributions, or 
the canons of descent, where the beneficiaries take as representatives of an 
ancestor, they take per stirpes. In re Poindexter, 221 N.C. 246, 20 S.E. 
2d 49, 140 A.L.R. 1138. But, when they take directly under a bequest, 
or devise, as individuals and not in a representative capacity, and the 
testator provides that the division or distribution shall be in equal propor- 
tions, they take per capita. Wooten v. Outland, supra. 
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The language used by the testator in his will, when considered in the 
light of our decisions, leads us to the conclusion that he intended for the 
residue of his estate to be equally divided among his legal heirs, share and 
share alike, and that the reference to the laws of North Carolina was 
intended only for the purpose of ascertaining who are his “legal heirs.” 

This interpretation will give effect to every clause or phrase, and every 
word in the will. Or, to put it another way, every string will give its 
sound, Hdens v. Williams, supra, and every note will be retained in the 
melody. To hold otherwise would require us to ignore the direction of 
the testator that the residue of his estate is to be divided among his “legal 
heirs, equally, share and share alike.” The appellants are claiming under 
the will, and the division directed therein must be obeyed. Freeman v. 
Knight, supra. 

The argument of the appellees to the effect that to allow an equal 
distribution per capita will result in an unfair and unnatural distribution 
as between the brothers of the testator and other legatees, will not be 
permitted to disturb the express provisions in the will which point to a 
per capita distribution. Johnston v. Knight, 117 N.C. 122, 23 S.E. 92; 
Burton v. Cahill, supra. 

The judgment of the court below is 

Reversed. 


VALENTINE, J., took no part in the consideration or decision of this case. 


Jounson, J., dissenting: It may be conceded that where the words 
“equally” or “share and share alike” are used to indicate an equal divi- 
sion among a class, they ordinarily import a division per capita. Hobbs 
v. Craige, 23 N.C. 832; Freeman v. Knight, 37 N.C. 72; Hall v. Spruill, 
39 N.C. 244; Henderson v. Womack, 41 N.C. 487; Hackney v. Griffin, 
59 N.C. 381; Tuttle v. Puttt, 68 N.C. 548; Culp v. Lee, 109 N.C. 675, 
14 S.E. 74; Johnston v. Knight, 117 N.C, 122, 23 S.E. 92; Burton »v. 
Cahill, 192 N.C. 505, 185 S.E. 332. See also 57 Am. Jur., Wills, See. 
1297; Annotations: 16 A.L.R. 15, p. 22; 78 A.L.R. 1385, p. 13889; and 
126 A.L.R. 157, p. 161. 

But as stated in 57 Am. Jur., Wills, See. 1297, “There is abundant 
authority, however, to the effect that such expressions do not necessarily 
require a per capita equality of division but apply just as readily and 
appropriately to a per stirpes equality. Thus, it has been held that the 
word ‘equally’ may be satisfied by an equality between a class and legatees 
named, and that the expression ‘each to share and share alike’ may be 
satisfied by a division between classes.” 

Especially is this so when the context imports a per stirpes division 
(57 Am. Jur., Wills, Sec. 1297; Annotations: 16 A.L.R. 15, p. 25; 78 
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A.L.R. 1385, p. 1890; and 126 A.L.R. 157, pp. 162 and 163), as where 
there is a reference in the will to the statutes of descent or distribution, 
such as a direction that the division shall be “as provided by the laws 
of the state,” and such reference appears from the context to relate not 
solely to the persons who are to take, but also, or instead, to the propor- 
tions in which they are to take. “In such circumstances the distribution 
will be per stirpes rather than per capita where,” as here, the succession 
is to heirs of different degrees of relationship to the decedent. 57 Am. 
Jur., Wills, Sec. 1299. See also Annotations 16 A.L.R. 15, p. 29; 126 
A.L.R. 157, p. 165; 69 C.J. 287 et seg.; Bivens v. Phifer, 47 N.C. 436. 

And should there be doubt as to whether the limitation “as provided by 
the laws of the state,” or like expression, is referable to the mode of 
ascertaining who are to take, or to the proportions in which the beneficia- 
ries are to take, then the following observation of the Iowa Court would 
seem to be in point: ‘“‘Where the question is in the balances of doubt, the 
doubt is to be solved in favor of a taking per stirpes rather than per 
capita. One reason for this preference is that such taking is in accord 
with the laws of descent and in aceord with the natural instinct of testa- 
tors.” Claude v. Schutt, 211 Towa 117, 233 N.W. 41. See also 57 Am. 
Jur., Wills, Sec. 1292, p. 855. 

In the instant case the disputed item of the will is as follows: 

“The remainder of my estate is to be divided among my legal heirs, 
including said Myrtle Coppedge Bunn, equally, share and share alike as 
provided by laws of North Carolina, . 

The limitation “as provided by laws of North Carolina” is interpreted 
in the majority opinion as referring solely to the mode of ascertaining 
who are to take, 7.¢., that this clause “was intended only for the purpose 
of ascertaining who are his ‘legal heirs.’”” However, it would seem that 
upon a contextual interpretation of the disputed item this qualifying 
clause may be construed with more force of logic as referring to the 
manner and proportions in which the testator’s “heirs” are to take under 
the will. Here, it is observed that the first direction of the testator is 
that the remainder of his estate be divided among “my legal heirs.” He 
does not say “heirs.” He qualifies it by saying “legal heirs.” This quali- 
fication made it perfectly clear who were to take under the will. The 
testator was a bachelor. His only heirs and next of kin were two living 
brothers and the children and grandchildren of a deceased brother and a 
deceased sister. Thus, the job of determining who were the testator’s 
“heirs” was simple. He made it more so when he said “my legal heirs.” 
No further instruction was necessary in order to fix with certainty who 
were to take. There was no need to add the further instruction “as 
provided by laws of North Carolina.” And this he did not do. To give 
the will such an interpretation requires that the clause “as provided by 
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laws of North Carolina” be taken out of context and transposed to another 
part of the sentence. 

On the other hand, when the limitation “as provided by laws of North 
Carolina” is left where the testator put it, at the end of the sentence, it 
clearly appears to have been intended as a guide for fixing and determin- 
ing the manner and proportions in which his “legal heirs” shall take 
under the will. So that, when the testator directed that the residue of 
his estate (and practically all of his estate falls in the residue) “be divided 
among my legal heirs, including said Myrtle Coppedge Bunn, equally, 
share and share alike,” he qualified it by saying “as provided by laws of 
North Carolina,” and that would seem to mean equally, share and share 
alike within classes,—per stirpes, as is the law of North Carolina. Such 
construction is rendered all the more certain by the fact that no comma 
breaks the cadence of the expression “share and share alike as provided 
by laws of North Carolina.” 

The interpretation expressed in the majority opinion seems to take out 
of context and restrict and unduly minimize the force of this closing 
limitation of the testator, “as provided by laws of North Carolina.” 
This limitation is salutary. It would seem to be controlling. It makes 
the case distinguishable from the rule explained and applied in the cases 
cited in the majority opinion. In 69 C.J. 287, it 1s stated: 

“In ascertaining how the parties are to take, the intention of the 
testator, reached by an examination of the language used as applied to all 
the surrounding circumstances and conditions present in the testator’s 
mind at the time the will was written, is the determining factor. As a 
general rule the devisees or legatees will, if possible, be construed to take 
per capita rather than per stirpes, unless the will shows a contrary inten- 
tion on the part of the testator, as where the beneficiaries are to take 
substitutionally. The presumption of per capita distribution is not a 
strong one, however, and is easily overborne; it will yield to a very faint 
glimpse of a different intention. In case of doubt, the statutes of descent 
and distribution should be followed as nearly as possible.” 

There is compelling natural logic in the view that the testator intended 
to put the residue of his estate in the lap of the law for division under 
our statutes of descent and distribution when he directed that it “be 
divided among my legal heirs, including Myrtle Coppedge Bunn, equally, 
share and share alike as provided by laws of North Carolina.” Under 
the language of this will, it is hardly conceivable that he intended an equal 
per captta division among his fifteen heirs of such varying degrees of 
kinship, thus placing his two surviving brothers in no stronger position 
than his two grand nephews. 

My vote is to sustain the per stirpes ruling of the court below. 
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McKINLEY PRESLEY v. C. M. ALLEN & COMPANY, INC. 
(Filed 26 September, 1951.) 


Municipal Corporations § 25b— 


In the absence of evidence to the contrary, it will be assumed that an 
excavation along a street for the purpose of placing underground tele- 
phone wires and cables was made with the sanction and permission of the 
municipal authorities. G.S. 160-222. 


Municipal Corporations § 14a: Highways § 4b— 


A contractor excavating a ditch along a city street with the sanction and 
permission of the governing board of the municipality is under the same 
legal duty to the traveling public as the municipality would owe if it 
were in direct charge of the work, which is the duty to exercise care 
commensurate with the surrounding dangers and circumstances to warn 
travelers of the existence of the excavation and otherwise to protect them 
against injury therefrom. 


Same—— 


Where the physical facts are sufficient to give the traveling public notice 
of a work project along a street, the usual rule that a traveler may assume 
a street to be in safe condition has no application in the use of that part 
of the street left open to traflic. 


Same— 


Ordinarily, barriers or guard rails at an excavation along a street are for 
the purpose of warning the traveling public and it is not required that they 
be sufficient to repel vehicles that may deviate from the traveled portion 
of the street into the zone of danger, or even that they be erected in the 
daytime when the excavation is plainly visible. 


Same— 


Where plaintiff motorist’s own testimony is to the effect that he had 
knowledge of an excavation along a municipal street and the conditions 
extant, he may not maintain that the contractor was negligent in failing 
to provide adequate signs and barricades warning of the danger, since he 
had knowledge thereof and no one needs notice of what he already knows. 


Negligence § 19c— 


Nonsuit is properly entered when plaintiff’s own evidence makes out a 
clear case of contributory negligence, and thus proves himself out of court. 


Municipal Corporations § 14a: Highways § 4b—Evidence held to show 
contributory negligence as matter of law on part of motorist skidding 
into excavation. 


Plaintiff motorist’s evidence was to the effect that as he approached the 
place where defendant was excavating along that side of the street to 
the motorist’s left, of which condition he had knowledge, he turned to the 
left to clear a vehicle parked at an angle on the right side of the street, 
which vehicle obscured his view of traffic further along the street, that 
immediately upon clearing the parked vehicle he was blocked by another 
vehicle which was double parked so as to leave insufficient room for plain- 
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. tiff to pass between its left side and the ditch, that plaintiff applied his 
brakes, and that his car skidded on the wet mud from the excavation and 
its left front wheel went into the ditch, resulting in injury to plaintiff. 
Held: Conceding the contractor to have been negligent in placing the loose 
dirt from the excavation toward the traveled portion of the street where 
it became wet and slick, plaintiff’s own evidence disclosed contributory 
negligence barring his recovery as a matter of law. 


VALENTINE, J., took no part in the consideration or decision of this case. 


AppraL by plaintiff from Rousseau, J., January Term, 1951, of 
Haywoop. Affirmed. 

Civil action to recover damages for personal injuries alleged to have 
been sustained by plaintiff when the pick-up truck he was driving ran 
into a ditch dug by the defendant contractor in and along the paved 
portion of Main Street in the Town of Canton while laying underground 
cables and wires for the Southern Bell Telephone and Telegraph Com- 
pany. 

The usual issues of negligence and contributory negligence were raised 
by the pleadings. 

At the close of all the evidence the defendant’s motion for nonsuit was 
allowed. From judgment based on such ruling the plaintiff appealed, 
assigning errors, 


R. E. Sentelle, W. R. Francis, and Geo. M. Pritchard for plaintiff, 
appellant. 
Harkins, Van Winkle, Walton & Buck for defendant, appellee. 


Jounson, J. The plaintiff offered evidence tending to show that on 
and prior to 14 July, 1948, the defendant contractor was and had been 
engaged in excavating a ditch for the purpose of laying underground 
cables for the telephone company along Main Street at and near the 
junction of Adams Street in the Town of Canton, where traffic was heavy. 
The excavation extended from near the intersection of Main and Adams 
Streets westerly inside and along the paved portion of Main Street down 
to a point in Water Street an over-all distance of “two or three hundred 
feet.” The project had been under way about two weeks. “They would 
excavate a distance,” put in a section of the conduit, . . . “and close that 
up and go to another section.” While the work was in progress the north 
side of Main Street between the excavation and the curb was left open to 
vehicular traffic. The ditch was about two feet wide and from three to 
five feet deep. It ran parallel to and about four feet inside from the 
south curb. The width of Main Street there is from 40 to 50 feet. Hence, 
there was left open for traffic on the north side of the ditch some 30 to 35 
feet of the street. At the time of the mishap a section of the ditch from 
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50 to 100 feet long was open on Main Street immediately west of the 
Adams Street intersection. 

The dirt and clay from the ditch had been thrown out on both sides, 
mainly on the north or traveled side, forming on that side an embankment 
from 18 to 24 inches high next to the ditch. 

The evidence was conflicting as to the number and location of warning 
signs and barriers along and near the excavation. According to plain- 
tiff’s evidence (which controls the appeal), there were no guard rails 
between the ditch and the traveled portion of the street. The plaintiff 
testified, however, that “there was a horse (a type of barrier) at the 
upper end, ... (with) a sign hanging on it that said ‘Men Working.’ 
That was probably 100 feet up the street.” He and his witnesses also 
said like “horses” were stationed at other places near and at each end 
of the ditch. 

Clay was “scattered on the right (north) side of the street coming 
west.” As one of plaintiff’s witnesses put it, “It wasn’t too deep over in 
the street, it just got knocked over there and there was enough to make 
the street disagreeable for traffic, . . . the clay was all wet and slippery 
that day. It had been raining all day” but had just slackened. There 
was evidence that the surface of the street sloped slightly toward the west 
and also in the direction of the ditch. 

The plaintiff related the details of the occurrences in substance as 
follows: That on the afternoon in question, at about 3:30 o’clock, he 
drove his pick-up truck up to the intersection of Main and Adams Streets. 
A station wagon in front of him went on through, but he was caught by 
the traffic hght turning red. Immediately in front of plaintiff and 
beyond the intersection, a long work bus was parked on his right at an 
angle. The rear of this bus projected back from the sidewalk so that 
when plaintiff stopped on the red light the bus was so parked that he 
“couldn’t see around it.”’ A policeman standing on the northeast corner 
of the intersection motioned plaintiff around the bus. When he got 
around the bus, he said “I could (then) see... (the) station wagon 
there. . . . It was double-parked, and there was not room to get between 
(it) and the ditch, . . . and I saw I was going to hit the station wagon, 
so [ applied my brakes and skidded into the ditch and the last thing I 
remember my chest hit the steering wheel.” The distance between the 
parked station wagon and the ditch was “probably 4 or 5 feet, . . . not 
room for me to go through.” He said he “skidded a little forward and 
sidewise” into the ditch, “approximately 4 feet.” Only the left front 
wheel went in the ditch. At that point his pick-up was about 10 feet 
behind the double parked station wagon. The distance traveled by the 
plaintiff from the intersection to where he came to rest in the ditch varied 
according to plaintiff’s evidence from 10 to 20 feet, and he said he was 
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driving 7 or 8 miles an hour.. He said the policeman “motioned me 
through pretty fast and I stepped on it and went on.” There was no 
evidence tending to show signs of skid marks made by plaintiff’s pick-up 
near where it went in the ditch. 

The plaintiff insists that his evidence was sufficient to take the case to 
the jury. He places chief emphasis on the evidence which tends to 
support his allegations that the defendant was negligent in (1) failing 
to provide adequate signs, barriers, and guard rails for the protection of 
the traveling public; and (2) “throwing loose clay from the ditch onto 
the pavement, . .. and in permitting the wet clay to be scattered and 
strewn over the pavement where the public was traveling.” 

1. The alleged failure to provide adequate signs, barriers, and guard 
rails——On this record it may be assumed that in placing the telephone 
wires and cables underground the defendant contractor was performing a 
lawful undertaking for the telephone company and that the ditch was 
being excavated along Main Street with the sanction and permission of 
the governing board of the Town. G.S. 160-222. 

The question then arises as to what duty the defendant owed the public 
in respect to keeping safe the traveled portion of the street while the 
construction work was in progress. 

Tt seemg to be conceded, and rightly so, that the defendant, being in 
charge of the excavation project, was under substantially the same legal 
duty to the traveling public as would the Town if it had been in direct 
charge of making the excavation for some purpose of its own. Kinsey 
v. Kinston, 145 N.C. 106, 58 S.E. 912. See also McQuillin, Municipa! 
Corporations, 3d Ed., Vol. 19, Sec. 54.42, pp. 148 to 150. 

The defendant was not an insurer of the safety of travelers upon the 
street. Watkins v. Raleigh, 214 N.C. 644, 200 S.E. 424; Houston v. 
Monroe, 213 N.C. 788, 197 S.E. 571. And that is so notwithstanding the 
fact that in making the excavation inside of the traveled portion of the 
street the defendant may have created a dangerous condition therein. 
Assuming, as we may, that the excavation was made under permission 
duly granted by the municipality, the defendant contractor was under 
the duty to exercise ordinary care, 2.¢e., care commensurate with the sur- 
rounding dangers and circumstances, to warn travelers of the existence of 
the excavation, and otherwise to protect them against injury therefrom. 
Evans v. Construction Co., 194 N.C. 31, 1388 S.E. 411; Ramsbottom +. 
Ratlroad, 138 N.C. 38, 50 S.E. 448; 25 Am. Jur., Highways, Sec. 400, 
pp. 697 and 698. See also Murray v. Rh. R., 218 N.C. 392, 11 S.E. 2d 
326; Anno. 119 A.L.R. 841. 

Also, where, as here, a work project or repair job is under way and a 
portion of the street is left open to traffic, the usual rule that a traveler 
may assume a public street to be in safe condition has no application. 
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Beaver v. China Grove, 222 N.C, 234, 22 S.E. 2d 434. The public is not 
invited to use the open portion as in all respects entirely safe, as under 
ordinary conditions. The invitation has its limitations and includes 
warnings of danger based on physical facts apparent to the traveler. 
Phelan v. Granite Bituminous Paving Co., 227 Mo. 666, 127 S.W. 318; 
25 Am. Jur., Highways, Sec. 400, p. 698. Therefore, a contractor law- 
fully in charge of an excavation project in a street, as in the instant case, 
fulfills his obligation to those who use the adjacent traveled portion of the 
street when in the exercise of ordinary care he takes reasonable precau- 
tions to notify the public that work of such character is in progress and 
to guard against injuries arising therefrom. Phelan v. Granite Bitumi- 
nous Paving Co., supra; 25 Am. Jur., Highways, Sec. 400, p. 698. 

Thus it would seem that ordinarily the law imposes no special require- 
ment that barriers or guard rails of any particular kind be erected as the 
means of giving protection and warning against dangers incident to a 
temporary street excavation, on pain of liability for failure to do so. 
In the final analysis, the test of the sufficiency of the warning is not 
whether barriers or other physical devices are used, but is whether the 
means employed, whatever they may be, are reasonably sufficient to give 
warning of the danger. 25 Am. Jur., Highways, Sec. 413, p. 708. Ordi- 
narily, it would seem to be sufficient if a plain warning of danger is given 
and the traveler has notice and knowledge of facts sufficient to enable 
him, in the exercise of ordinary care, to avert injury. 63 C.J.S., Munici- 
pal Corporations, Sec. 821, p. 158. 

It follows, therefore, that when an excavation is plainly visible, the 
municipality (or responsible authority) is not bound to place a guard 
or signal there in the daytime. Rock Island v. Gingles, 217 Ill. 185, 
75 N.E. 468; 63 C.J.S., Municipal Corporations, Sec. 821, p. 158. See 
also MeQuillin, Municipal Corporations, 3d Ed., Vol. 19, Sec. 54.90, 
top p. 343. 

Also, when a contractor who is charged with the duty of giving pro- 
tective warning in respect to a street excavation, or temporary hazard of 
like kind, proceeds to erect barriers in the vicinity of the project, ordi- 
narily it may be assumed that the purpose of the barriers is to warn trav- 
elers of the danger, and not to furnish protective shields for repelling 
the force of vehicles that may deviate from the traveled portion of the 
street into the zone of danger. It is not required that such barriers be 
proof against any substantial degree of force. It suffices if they are 
reasonably calculated to give warning to those who themselves are exer- 
cising ordinary care for their own safety. Love v. Asheville, 210 N.C. 
476, 187 S.E. 562; Haney v. Lincolnton, 207 N.C. 282, 176 S.E. 578, 

When we come to apply the foregoing rules of law to the plaintiff’s 
evidence, it would seem that the testimony strongly negatives any impli- 
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cation of negligence on the part of the defendant in respect to failure to 
provide adequate warnings of danger for the traveling public. 

In any event, it appears that the mishap occurred in broad daylight. 
The plaintiff had passed the place earlier that day. He had “seen men 
working there better than two weeks, off and on.” He said, “I had passed 
that place sometimes once a day and sometimes twice a day.” Thus the 
plaintiff had actual knowledge of the condition of the street and of the 
excavation project therein. “No one needs notice of what he already 
knows,” and “knowledge of the danger is equivalent to prior notice.” 
Beaver v. China Grove, supra (222 N.C. 234, p. 236). Accordingly, on 
this record there appears to be a complete lack of causal connection 
between the injuries complained of and any negligence of the defendant 
that may be predicated upon plaintiff’s allegations that defendant was 
negligent in failing to provide adequate signs, barricades, and guard rails 
for the protection of the traveling public (Beaver v. China Grove, supra), 
and proximate cause is an essential element of actionable negligence. 
Love v. Asheville, supra (210 N.C. 477). See also Wood v. Telephone 
C'o., 228 N.C. 605, 46 S.E. 2d 717. 

2. The question of actionable negligence predicated upon permitting 
wet clay to be scattered over the traveled portion of the pavement.—If 
we should concede, without deciding, that the plaintiff made out a prima 
facie case on this theory (Grab v. Davis Const. Co., 233 Mo. App. 819, 
109 S.W. 2d 882), nevertheless, it is manifest from the evidence adduced 
by the plaintiff that he failed to exercise due care for his own safety and 
that such failure to exercise care contributed to, and was a proximate 
cause of, his injuries. It is settled by many decisions of this Court that 
judgment of nonsuit may properly be entered when the plaintiff by his 
own evidence makes out a clear case of contributory negligence. He thus 
proves himself out of court. Sawyer v. Southern Rwy. Co., et al., ante, 
164; Watkins v. Raleigh, supra (214 N.C. 644); Houston v. Monroe, 
supra (213 N.C, 788). 

The plaintiff’s evidence shows he knew the ditch was there and that 
the clay was piled alongside of it. He said, “I had seen men working 
there better than two weeks, off and on.” And further that he “Had 
passed over the same place fifty times while they were digging that ditch. 
Every time I passed without any trouble.” He said he knew the men 
were working there the day of the accident and “knew they were throwing 
dirt out of the ditch.” He had driven past the place earlier that day. 
The evidence discloses that it had rained all day until just before the 
mishap. Thus if the clay was slick on the surface of the pavement, he 
knew, or in the exercise of due care should have known it. While he was 
caught by the red traffic light, just before crossing the intersection, the 
condition of the pavement was in full view, so that if, as testified by his 
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witness Josephson, “there was a film of dirt on the street all over the 
intersection, and ... piled alongside of the ditch,” the plaintiff was 
chargeable with notice of such condition. The evidence shows unmistak- 
ably he was thoroughly familiar with all the conditions of the street at 
the time. 

It is also clear from the record that the traveled portion of the street, 
parallel to and on the north side of the ditch, was amply wide for him, 
in the exercise of due care, to have remained out of slipping distance of 
the ditch. As he proceeded westerly on Main Street, the traveled portion 
of Main Street north of the ditch was from 30 to 40 feet wide. True, he 
had to swing left around the rear of a parked bus on the right side of the 
street immediately beyond the intersection, but even so, this left plenty 
of room for him to have driven around the bus and averted the danger of 
skidding into the ditch. 

The only reasonable inferences deducible from the evidence are that he 
either (1) neglected to maintain a proper lookout and failed to exercise 
proper control over his pick-up in swinging wide behind the parked work 
bus and within slipping distance of the ditch, when he had ample space 
to the right of the ditch to have remained out of danger; or (2) steered 
his pick-up into the wet mud and clay mound in close proximity to the 
ditch, in an effort to pass to the left of the parked station wagon ahead of 
him, and learned too late there was not room to pass in the four or five- 
foot space between the ditch and the station wagon. In either of these 
events, he is chargeable as a matter of law with negligence proximately 
causing or contributing to his injury. Ovens v. Charlotte, 159 N.C. 332, 
74 S.E. 748; Sawyer v. Railroad, supra, and cases cited; Alton v. English, 
69 Ill. App. 197; Marshall v. Baton Rouge (La. App.), 32 So. 2d 469. 
See also MeQuillin, Municipal Corporations, 3d Ed., Vol. 19, Sec. 54.138, 
p. 504 et seg. 

We conclude, therefore, that the motion to nonsuit was properly 
allowed. 


Affirmed. 


VALENTINE, J., took no part in the consideration or decision of this case. 
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MAMIE C. CAMPBELL v. W. A. CAMPBELL; anp H. A. BOWEN, H. O. 
PEEL, anp D. C. PEEL, ExecuTors oF THE ESTATE OF HENRY D. PEEL. 


(Filed 26 September, 1951.) 


1. Husband and Wife § 12d (4)— 

A deed of separation between husband and wife is annulled, avoided 
and rescinded, at least as to the future, by the act of the spouses in subse- 
quently resuming conjugal cohabitation, and is not revived by a later 
separation. 

2. Contracts § 1-—~ 

A contract is an agreement, upon a sufficient consideration, to do or not 
to do a particular thing. 

8. Husband and Wife § 5: Parent and Child § 5— 


Since the father is under primary legal duty to support his minor child, 
the mother’s promise to care for and maintain a child of the marriage is 
sufficient consideration to support the father’s agreement upon their sepa- 
ration to pay the mother stipulated periodic sums for the care and mainte- 
nance of the child left in her custody, and his agreement is enforceable 
against him at the suit of the mother, and therefore her testimony that 
upon such separation he promised to make stipulated periodic payments to 
her for the support of the child is sufficient to overrule nonsuit in her 
action upon the agreement. 


VALENTINE, J., took no part in the consideration or decision of this case. 


ApprraL by defendant, W. A. Campbell, from Halstead, Special Judge, 
and a jury, at April Term, 1951, of Martin. 

Civil action by the mother upon an agreement by the father to make 
periodic payments to the mother for the support of a minor child left in 
the custody of the mother on the separation of the parents. 

Since the plaintiff does not seek any independent relief against the 
Executors of Henry D. Peel, the term “defendant” will hereafter be used 
to designate the defendant, W. A. Campbell, alone. 

The only testimony at the trial was that of the plaintiff. It disclosed 
the facts summarized in the numbered paragraphs set forth below. 

1. The plaintiff, Mamie C. Campbell, and the defendant, W. A. Camp- 
bell, were married to each other in Wayne County, North Carolina, 
20 May, 1933. They established their matrimonial domicile in Nash 
County, North Carolina, where their daughter, Wilma Jean Campbell, 
was born 28 May, 1936. 

2. Subsequent to the daughter’s birth, to wit, on 28 August, 1936, the 
plaintiff and the defendant separated. At that time they signed a sepa- 
ration agreement stipulating that they ceased conjugal cohabitation by 
mutual consent; that all rights of each party in the other’s property were 
released; that the custody of Wilma Jean Campbell was given to the 
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plaintiff; and that the defendant was to pay the plaintiff “for her and the 
support of the said child the sum of $40.00 each and every month so long 
as this agreement is in effect.” The separation agreement expressly 
stated that “the wife agrees that she will execute, acknowledge and de- 
liver without cost to her at the request of the husband or his legal repre- 
sentatives all such deeds, releases, or other instruments as may be neces- 
sary to... make effectual the provisions . . . of this agreement.” 

3. Two months after the signing of the separation agreement, to wit, 
on 28 October, 1986, the plaintiff and the defendant became reconciled 
and resumed the marital relation, and from that time until 1 January, 
1940, they “lived together as man and wife” in Nash County, North 
Carolina, enjoying the joint custody of their daughter. 

4, On the date last mentioned, the defendant left the plaintiff and their 
daughter at the matrimonial domicile in Nash County, North Carolina, 
and became a nonresident of North Carolina. On 31 May, 1941, he 
obtained an absolute divorce from the plaintiff in the Superior Court of 
Richmond County, Georgia. Soon thereafter he located in Florence 
County, South Carolina, where he has since resided. Meanwhile, the 
plaintiff has actually maintained and supported the child, Wilma Jean 
Campbell, in her home in Nash County, North Carolina. 

5. Subsequent to the final separation of the parties on 1 January, 
1940, the defendant promised to pay the plaintiff “the sum of $40.00 a 
month for the support of his child,” and he complied with such promise 
until June, 1945. 

6. At the time last mentioned, the defendant undertook to sell land 
owned by him in Florence County, South Carolina, to a third person, 
and requested the plaintiff to sign a deed conveying such land to such 
person. The plaintiff refused this request, and the defendant thereupon 
substantially reduced the amount of his monthly payments to the plaintiff. 
She has never assented to such action on his part. 

The plaintiff brought this action against the defendant to recover the 
difference between the sums actually paid to her by him subsequent to 
June, 1945, and the sums which he would have paid to her after that 
time if he had continued to make payments of $40.00 each month. The 
complaint invoked both the separation agreement of 28 August, 1936, 
and the subsequent promise mentioned in paragraph 5 of the statement 
of facts as a basis for the relief demanded. The defendant answered, 
alleging that the separation agreement “was abrogated and rendered 
void by the plaintiff and the defendant living together as man and wife 
for a period of three or four years afterwards.” He denied the making 
of the subsequent promise, and asserted that he acted voluntarily in 
making payments to plaintiff for the support of his child subsequent 
to the final separation on 1 January, 1940. 
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The jury returned the following verdict: 

What amount, if any, is the defendant, W. A. Campbell, indebted to 
the plaintiff for the support of his child, Wilma Jean Campbell? An- 
swer : $1,651.00. 

Judgment was entered in favor of the plaintiff and against the defend- 
ant in conformity with the verdict, and the defendant appealed, assign- 
ing error. 


Cooley & May and Hugh G. Horton for plaintiff, appellee. 
Peel & Peel for defendant, W. 4. Campbell, appellant. 


Ervin, J. The assignments of error raise this single inquiry: Was 
the plaintiff’s evidence sufficient to withstand the defendant’s motion for 
a compulsory nonsuit and to support the verdict in her favor? 

The defendant insists that this question should be answered in the 
negative. He advances these arguments to sustain his position: That 
the separation agreement of 28 August, 1936, embodies the only contract 
ever made between him and the plaintiff with respect to the support of 
his minor child; that in consequence the plaintiff’s alleged cause of action 
is necessarily predicated upon the separation agreement; that the plain- 
tiff’s own testimony shows that she breached the separation agreement 
in June, 1945, by refusing to perform her covenant to execute “all such 
deeds . . . as may be necessary to... make effectual” the release of 
her rights in the defendant’s property; and that this violation of the 
terms of the separation agreement by the plaintiff relieved the defendant 
from any further liability under his covenant to make periodic payments 
to plaintiff for the support of his minor child. 

The defendant’s position is a questionable one even if his assumptions 
that the plaintiff’s claim is necessarily based on the separation agreement 
and that she has violated such agreement in the manner indicated be 
accepted ag valid. This is true because it can be asserted with much 
persuasiveness that the plaintiff’s covenant to execute such deeds as may 
be necessary to make effectual the release of her rights in the defendant’s 
property and the defendant’s covenant to make periodic payments to 
plaintiff for the support of his minor child are independent rather than 
interdependent, and that in consequence the breach by the plaintiff of her 
covenant to execute the deeds will not exonerate the defendant from the 
performance of his covenant to make the payments. Fifth Avenue Bank 
of N. Y. v. Hammond Realty Co., 1380 F. 2d 993; Hughes v. Burke, 
167 Md. 472, 175 A. 335; Afoller v. Moller, 121 N. J. Eq. 175, 188 A, 505. 

We refrain, however, from expressing any opinion on this precise point, 


for the very simple reason that the second premise underlying the defend- 
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ant’s position, z.e., that the plaintiff’s claim is based on the separation 
agreement of 28 August, 1936, is lacking in validity. 

Manifestly the plaintiff’s cause of action cannot be made to hinge on 
the separation agreement. That agreement has been without legal efficacy 
since 28 October, 1936, when the plaintiff and the defendant resumed 
their marital relation. This is so because a separation agreement is 
annulled, avoided, and rescinded, at least as to the future, by the act of 
the spouses in subsequently resuming conjugal cohabitation. Reynolds 
v. Reynolds, 210 N.C, 554, 187 S.E. 768; S. v. Gossett, 203 N.C. 641, 
166 S.E. 754; Moore v. Moore, 185 N.C. 332, 117 S.E. 12; Archbell v. 
Archbell, 158 N.C. 409, 74 S.E. 327, Ann. Cas. 1918 D, 261; Smith v. 
King, 107 N.C. 273, 12 S.E. 57. The subsequent separation of the parties 
on 1 January, 1940, did not revive the separation agreement. 42 C.J.S., 
Husband and Wife, section 601. It is noted that our conclusion on this 
phase of the litigation conforms to the view expressed in the answer. 

The defendant’s first premise, 7.e., that the separation agreement of 
28 August, 1936, contained the only contract ever made between him and 
the plaintiff with respect to the support of his minor child, is likewise 
without validity. 

A contract is an agreement, upon a sufficient consideration, to do or not 
to do a particular thing. Belk’s Department Store v. Insurance Co., 208 
N.C. 267, 180 S.E. 63. Inasmuch as the father is under a primary legal 
duty to support his minor child (In re Tenhoopen, 202 N.C, 223, 162 
S.E. 619; 8. v. Jones, 201 N.C. 424, 160 S.E. 468; Wise v. Raynor, 200 
N.C. 567, 157 S.E. 853), the mother’s promise to care for and maintain 
the child is sufficient consideration for the father’s undertaking to com- 
pensate her for so doing. Hence, an agreement by the father to pay the 
mother, from whom he is separated, stipulated periodic sums for caring 
for and maintaining a minor child left in her custody is enforceable 
against the father at the suit of the mother. Shaw v. Shaw, 24 Del. Ch. 
110, 9 A. 2d 258; Maxwell v. Boyd, 123 Mo. App. 334, 100 S.W. 540; 
In re Sear’s Estate, 313 Pa. 415, 169 A. 776. 

This being true, the testimony of plaintiff at the trial was ample to 
overcome the defendant’s motion for a compulsory nonsuit and to sustain 
the verdict in plaintiff’s favor. It was sufficient to establish the allegation 
of the complaint that after their final separation the plaintiff and the 
defendant made a new contract whereby the plaintiff agreed to care for 
and maintain their minor child and whereby the defendant undertook to 
pay her the sum of $40.00 monthly for so doing so long as the child 
remained with the plaintiff. 

No error. 


VALENTINE, J., took no part in the consideration or decision of this case. 
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STATE v. LEWIS CLARK. 
(Filed 26 September, 1951.) 


1. Husband and Wife § 5— 


A husband is under legal duty to furnish adequate support for his wife, 
which means support sufficient to meet the requirements of her personal 
maintenance in supplying food, clothing and housing suitable to their 
position in life and commensurate with the husband's ability, and medical 
assistance reasonably required for the preservation of health. 


2. Same— 


In order to support a conviction under G.S. 14-325 it is necessary for the 
State to show that the husband failed to supply adequate support for his 
wife and also that such failure was willful, i.e., purposely omitted without 
just cause in violation of law, and the statute may not be extended to 
include cases not clearly within its terms. 


3. Same— 


Failure of the husband to give his wife the affectionate consideration 
he should manifest for her is not sufficient to constitute the offense defined 
by G.S. 14-325. 


4. Same— 


Evidence tending to show that defendant provided for the personal 
maintenance of his wife according to his condition in life while she was 
living with him, including medical and hospital expenses, but that he 
failed to give her as much spending money as she thought she should have 
had and failed to give her the affectionate consideration she deemed proper 
in the relationship, is held insufficient to warrant a conviction in a prose- 
ecution under G.S. 14-325. 


5. Criminal Law § 52a (1)— : 


On motion to nonsuit, only the State's evidence will be considered, except 
such of the defendant’s evidence as tends to explain or make clear that 
which has been offered by the State. 


VALENTINE, J., took no part in the consideration or decision of this case. 


AppEaL by defendant from Rudisill, J.. May Term, 1951, of Bun- 
COMBE. Reversed. 

The bill of indictment charged the defendant with willfully abandon- 
ing his wife without providing adequate support for her (G.S. 14-322); 
and in a second count with willfully neglecting to provide adequate sup- 
port for his wife while living with her. G.S. 14-325. 

The jury returned verdict of not guilty on the first count but “guilty 
of non-support of his wife while living with her.” 

From judgment on the verdict defendant appealed. 
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Attorney-General McMullan, Assistant Attorney-General Love, and 
Robert B. Broughton, Member of Staff, for the State. 
Don C. Young for defendant. 


Devin, C. J. The defendant assigns error in the denial of his motion 
for judgment as of nonsuit on the second count. 

The facts were these: The defendant and the State’s witness were mar- 
ried 19 May, 1950, in South Carolina, and on their return to Asheville 
the fact of the marriage was not revealed and the wife continued to live 
with her mother. On 15 July they began living together in a five-room 
house on Middlemount Avenue, the home of defendant’s mother in which 
defendant had one-third interest. The wife was then pregnant. The 
latter part of September the wife went to Marion where her father and 
other relatives lived, and where she did some work as a baby-sitter, re- 
turning, however, frequently on week ends to Asheville. She returned to 
defendant’s home the last of November, and remained there until 1 Janu- 
ary, 1951, when she left and went to live with her mother, then residing 
in Burnsville. She assigned as reason for leaving the defendant’s home 
that his conduct to her was unkind and such as to cause her to leave. The 
defendant is employed by the Tidewater Supply Company and earns $40 
a week, out of which he made payments on his automobile. The baby 
was born 6 March, 1951. The defendant paid the doctors and hospital 
bills and is paying $10 a week for the support of the child. After the 
separation defendant went to see his wife to induce her to return home 
with the baby, but she declined to do so. This was after the case was in 
court. 

As to the charge of neglect to provide adequate support for her while 
living with her, the defendant’s wife testified in part as follows: “After 
I went home with him he gave me food and he gave me some money to 
pay on some shoes for my birthday, some gowns and a baby blanket for 
Christmas. He gave me $3.00 to pay on my shoes. He gave me a little 
change, but nothing to spend the way I wanted to... any clothes or 
anything that I needed. I asked him for money for clothing, but he did 
not give it tome. He told me that he did not think that I needed it. I 
think that I did. After I was pregnant I asked him for money for 
dresses. He didn’t give me any. While I was pregnant and living with 
my husband my mother gave me some maternity dresses and my aunt 
‘gave me some. No, I didn’t ask my husband for other clothes, I just 
asked him for maternity clothes because I thought that I could do with- 
out the other things. Yes, I asked him for money to go see a doctor while 
I was pregnant. Sometime he would say he didn’t have it, to get it from 
his mother, and if I had any he wouldn’t give me any. I got the money 
from him a time or two, and his mother gave me some a time or two. 
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Yes, my mother gave me money to go see the doctor a few times when I 
didn’t have any. Lewis gave me plenty of food while I was there. I had 
plenty of clothes, except maternity dresses. I had not put on maternity 
dresses when I left there on January first. I didn’t see any sense in 
wearing them until I had to. While at the Clark home before I left there 
I wore my dungarees—that is a kind of slacks. I got maternity dresses 
before I left the Clark home. My mother and my aunt gave them to me. 
We went out together at night very seldom. He took me to picture shows 
a few times. . . . ‘In Domestic Relations Court I testified that all Lewis 
failed to give me was some maternity dresses, and so far as other clothes 
were concerned I had plenty of clothes. Yes, I did have plenty.’ ... 
Mrs. Clark (his mother) was good to me.” 

The period of time during which the defendant’s wife lived in the home 
with him was apparently a little more than 3 months, and the question 
raised by defendant’s motion to nonsuit on the second count in the bill 
is whether accepting her testimony as true it affords substantial evidence 
of willful neglect on his part to provide adequate support for her during 
this period. 

Adequate is defined as meaning sufficient to meet specific requirements. 
Webster ; Commonwealth v. Mathues, 210 Pa. 872 (395). Support as the 
word is used in the statute means personal support, maintenance; the 
supplying of food, clothing and housing suitable to their condition in life 
and commensurate with the defendant’s ability; together with medical 
assistance reasonably required for the preservation of health. “A hus- 
band is under the legal duty of supporting his wife by furnishing her 
with such necessaries as the law deems essential to her health and com- 
fort, including suitable food, clothing, lodging and medical attendance.” 
2 Wharton Cr. Law, sec. 1852; State v. Woran, 99 Conn. 115, 36 A.L.R. 
862. ‘To constitute a criminal offense under the statute the neglect on the 
part of the husband to provide adequate support for his wife must have 
been willful. The support which the law deems adequate must have been 
purposely omitted without just cause or excuse in violation of law. The 
neglect must have been unjustifiable and wrongful. S. v. Falkner, 182 
N.C. 798, 108 S.E. 756. This being a criminal statute, it may not be 
extended to include cases not clearly within its terms. 8S. v. Falkner, 
supra. 

In the case at bar the suitability of the house the wife occupied is not 
questioned, and she testified she had plenty of food. She said she asked 
him for money for clothes and that he did not give it to her because he 
thought she did not need any, but later she testified, “I had plenty of 
clothes except maternity dresses,’ but added her mcther and aunt had 
given her maternity dresses, and she did not put them on until after she 
had left defendant’s home. Her principal complaint was the defendant’s 
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failure to give her as much spending money as she thought she should 
have had. She also complained that when she asked him for money to see 
the doctor, he was not always responsive, but she said, “I went to see 
Dr. Clayton as frequently as I wanted to, or he told me to come.” The 
evidence seems to show she received proper medical care, and that for 
this as well as for her hospital expenses the defendant paid. 

According to the testimony of the State she did not receive the affec- 
tionate consideration a husband should manifest for his wife, but failure 
in this respect would not be sufficient to constitute the criminal offense 
defined by the statute. 

There was evidence from the defendant which tended to throw a differ- 
ent light on the transactions and relations in the home while his wife was 
living there with him. But on motion to nonsuit we consider only the 
State’s evidence except such of the defendant’s evidence as tends to explain 
or make clear that which has been offered by the State. 

A careful analysis of the State’s evidence leads to the conclusion that 
it was insufficient to warrant conviction of the defendant on the second 
count in the bill, and that the motion for nonsuit should have been sus- 
tained. This disposition of the case renders it unnecessary to determine 
the question raised as to the sufficiency of the verdict to support the judg- 
ment. S. v. Lassiter, 208 N.C. 251, 179 S.E. 891. 

Judgment reversed. 


VALENTINE, J., took no part in the consideration or decision of this ease. 


L, A. MUSE v. W. F. MORRISON, POWELL DEWEESEH, AB ROBINSON, 
CARY SMATHERS, W. L. SNYDER anp LLOYD SELLERS. 
(Filed 26 September, 1951.) 
1. Conspiracy § 1— 


An action for civil conspiracy lies when there is an agreement between 
two or more individuals to do an unlawful act or to do a lawful act in an 
unlawful way, resulting in injury inflicted by one or more of the con- 
Sspirators pursuant to the common scheme. 


2. Conspiracy § 2— 


Civil liability of conspirators is joint and several, and each conspirator 
is deemed a party to every act done by any of them in furtherance of the 
common design. 


8. Pleadings § 15— 
Upon demurrer the facts alleged in the complaint will be taken as true. 
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4. Conspiracy § 2: Pleadings § 19b— 


A complaint alleging that defendants, the executive secretary of the 
State Board of Examiners of Plumbing and Heating Contractors, licensees 
of the Board, the town clerk and members of the board of aldermen, con- 
spired together to drive plaintiff out of his work, trade and business, and 
alleging numerous wrongful acts maliciously and unlawfully done by cer- 
tain of the alleged conspirators in furtherance of the common design, 
resulting in damage to plaintiff, is held not subject to demurrer for mis- 
joinder of parties and causes. 


VALENTINE, J., took no part in the consideration or decision of this case. 


AppEaL by plaintiff from Rudisill, J., at March Civil Term, 1951, of 
BuncoMse. 

Civil action (1) to recover of defendants actual and punitive damages 
as result of various tortious acts committed against plaintiff as parts of 
a conspiracy to drive plaintiff, a journeyman plumber, out of his work, 
trade and business; (2) to restrain defendants from signing, issuing, 
directing the use of, or in any other way or manner prosecuting or issuing 
warrants or other process under Article 2 of Chapter 87 of General Stat- 
utes—G.S. 87-16 to G.S. 87-27, against plaintiff, and (3) “that the de- 
fendant be required to issue to plaintiff the license required under Article 
2 of Chapter 87 of General Statutes—G.S. 87-16 to G.S. 87-27, and per- 
mitting him to work as a journeyman plumber’; all as expressed in his 
prayer for relief, heard in trial court upon demurrer to complaint. 

Plaintiff alleges in his complaint, briefly stated, substantially the 
following: 1. That at the time of the grievances of which complaint is 
made (a) he was a journeyman plumber in the town of Canton, North 
Carolina, and elsewhere, working for an hourly or daily wage, and has so 
worked continuously for 32 or 33 years, earning a living for himself and 
family; and (b) defendants, W. F. Morrison was executive secretary of 
the State Board of Examiners of Plumbing and Heating Contractors, 
and W. L. Snyder was Town Clerk of the Town of Canton, and Powell 
Deweese, Ab Robinson, Lloyd Sellers and Cary Smathers were members 
of the Board of Aldermen of the Town of Canton, N. C., or licensee mem- 
bers of the Board of Plumbers and Heating Contractors. 

2. That in 1936 the defendant W. F. Morrison “in an unlawful agree- 
ment and consort with certain of the other defendants, licensees, members 
of the State Board of Examiners of Plumbing and Heating Contractors 
doing business in the town of Canton, N. C., unlawfully, wantonly, reck- 
lessly, maliciously and corruptly conspired, confederated and agreed with 
said licensee members and defendants named herein to drive the plaintiff 
out of his work, trade and business as a plumber and out of the town of 
Canton, N. C., and Haywood County”—and “to injure and destroy” him 
“in his trade and business.” 
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8. That, as a part, and in furtherance of said scheme, defendant W. F. 
Morrison, unlawfully and corruptly, (a) refused to issue license to plain- 
tiff under the grandfather clause contained in the Plumbing and Heating 
Act,—Chapter 52 of Public Laws 1931, now G.S. 87-16 to G.S. 87-27, and 
(b) failed to pass plaintiff on examination directly contrary to the agree- 
ment and understanding plaintiff had with the legally constituted State 
Board of Examiners of Plumbing and Heating Contractors. 

4, That as a part, and in furtherance of said scheme W. F. Morrison, 
acting for himself and in behalf of the other defendants, in some instances, 
and the defendants in others, unlawfully, willfully and maliciously insti- 
tuted and pursued various criminal prosecutions, between 1936 and 1948, 
upon warrants charging plaintiff with violations of the provisions of said 
Plumbing and Heating Act, all of which have terminated favorably to 
him. 

5. That also as a part of said unlawful conspiracy for the purpose 
aforesaid, W. L. Snyder, as Town Clerk of Canton, unlawfully refused 
plaintiff a privilege license, and to have his plumbing work inspected, and 
has been active in the wrongful and unlawful “prosecution and perse- 
cution.” 

6. That because of the unlawful, malicious, willful and corrupt acts 
of defendants, plaintiff has been injured and damaged in his character, 
reputation, business, work, trade and standing, etc. And he prays judg- 
ment against defendants in specific substantial sums for actual and puni- 
tive damages. 

The defendants, in apt time, filed a joint demurrer to the complaint, 
for that: (1) There is a defect of parties plaintiff and defendant; (2) 
several causes of action have been improperly joined; and (3) the com- 
plaint does not state facts sufficient to constitute a cause of action against 
defendants, etc. 

The court, upon hearing the demurrer, being of opinion that the de- 
murrer should be sustained for misjoinder both of parties and of causes 
of action, entered an order in accordance therewith, and dismissed the 
action. 

Plaintiff appeals therefrom to Supreme Court and assigns error. 


Cecil C. Jackson for plaintiff, appellant. 
T. A. Clark, Jones & Ward, and Walter R. McGuire for defendants, 
appellees. 


Winporne, J. Appellant challenges, and we hold properly so, the cor- 
rectness of the decision of the court below as shown in the judgment from 
which this appeal is taken. 
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The declared purpose of this action is to recover damages for alleged 
injury to plaintiff allegedly caused by wrongful acts done by one or more 
of the defendants as a part of and in furtherance of an alleged conspiracy 
between defendants “to drive the plaintiff out of his work, trade and 
business as a plumber and out of the town of Canton, N. C., and Haywood 
County.” 

“A conspiracy is generally defined to be ‘an agreement between two or 
more individuals to do an unlawful act or to do a lawful act in an unlaw- 
ful way.” 8S. v. Dalton, 168 N.C. 204, 83 S.E. 693; S. ex rel. Swann v. 
Martin, 191 N.C. 404, 182 S.E. 16; McNeill v. Hall, 220 N.C. 73, 16 S.E. 
2d 456; Holt v. Holt, 232 N.C. 497, 61 S.E. 2d 448. 

In the Holt case, supra, in opinion by Ervin, J., this Court held that 
“to create civil liability for conspiracy, a wrongful act resulting in injury 
to another must be done by one or more of the conspirators pursuant to 
the common scheme and in furtherance of the common object. The 
gravamen of the action is the resultant injury, and not the conspiracy 
itself.” 

The liability of the conspirators is joint and several. That “Every one 
who does enter into a common purpose or design is equally deemed in law 
a party to every act which had before been done by the others, and a party 
to every act which may afterwards be done by any of the others in further- 
ance of such common design,” as quoted by Smith, C. J., in 8S. v. Jackson, 
82 N.C. 565. See also S. v. Anderson, 208 N.C. 771, 182 S.E. 643; 8S. v. 
Smith, 221 N.C. 400, 20 S.E. 2d 360; Mfg. Co. v. Arnold, 228 N.C. 375, 
45 S.E. 2d 577. 

In the light of these principles, and admitting the facts alleged in the 
complaint, which we must do in testing the sufficiency of a complaint 
challenged by demurrer, Ballinger v. Thomas, 195 N.C. 517, 142 S.E. 
761; Poole v. Bd. of Examiners, 221 N.C. 199, 19 S.E. 2d 635, and 
numerous other cases, we are of opinion and hold that there is neither 
misjoinder of parties to the action nor misjoinder of causes of action 
alleged in the complaint. A conspiracy between defendants is alleged in 
the complaint. There are allegations that numerous wrongful acts were 
unlawfully, maliciously and corruptly done by certain of the alleged con- 
spirators as a part of and in furtherance of the common object. (In this 
connection reference 1s made to the cases of S. v. Ingle, 214 N.C. 276, 
199 S.E. 10, and S. v. Mitchell, 217 N.C. 244, 7 S.E. 2d 567, treating of 
the subject of journeyman plumber in relation to the provisions of G.S, 
87-16 to G.S. 87-27). Moreover, it is alleged that plaintiff has been 
injured and is damaged as the result of the acts so done. 

Whether plaintiff is able, in his proof, to make good the allegations of 
his complaint is of no concern now. But he is entitled to an opportunity 
to do so—a day in court. | 
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The judgment below is 
Reversed. 


VALENTINE, J., took no part in the consideration or decision of this case. 


THOMAS W. PRIDGEN v. CHARLES R. TYSON anp Wire, MRS. CHARLES 
R. TYSON, GEORGE TYSON (UnMmarRIED), CLIFTON TYSON anp WIFE, 
AVA TYSON, OSCAR TYSON anp Wire, NETTIE MAE TYSON, LEVY 
TYSON and Wirt, BETTY TYSON, BEULAH TYSON JONES anp Hvus- 
BAND, GEORGE JONES, MABEL TYSON DAVENPORT anpD HUSBAND, 
ERNEST DAVENPORT, JAKE TYSON anv Wire, ELLEN TYSON, TOM 
TYSON anpD Wire, DAISY TYSON, JACK TYSON anv Wire, MYRTIE 
TYSON, LEE TYSON anp Wire, ELBER TYSON, EULA TYSON MAS- 
SENGILL anpn Husspanp, TOM MASSENGILLE, anp PATSY TYSON WIN- 
BORNE anp HussanpD, STEPHEN WINBORNE. 


(Filed 26 September, 1951.) 


As a general rule remainders vest at the death of testator unless some 
later time for the vesting is clearly expressed in the will, or is necessarily 
implied therefrom, and adverbs of time and adverbial clauses designating 
time do not create a contingency but rather indicate a time when the 
enjoyment of the estate shall begin. 


A devise to testator’s grandson for life and after his death to testator’s 
“male children or their bodily heirs,” is held to create a life estate in the 
grandson with remainder vesting at the time of testator’s death in testa- 
tor’s sons, and therefore a deed from all of testator’s sons to the life tenant 
vests a good and indefeasible fee simple estate in him. Furthermore, the 
deeds of testator’s sons and the heirs of a deceased son would estop them 
and all who may claim through or from them. 


VALENTINE, J., took no part in the consideration or decision of this case. 


AppraL by defendants from Harris, J., February Term, 1951, of 
WItson. 

This is an action to remove a cloud upon the title to the tract of land 
which the plaintiff alleges he owns in fee simple, but in which the defend- 
ants, or some of them, claim an interest. 

The rights of the parties depend upon the interpretation placed upon 
the provisions contained in Item 4 of the last will and testament of 
Thomas M. Tyson, dated 2 September, 1896, which reads as follows: 

“Ttem Fourth J give and devise to my daughter. Patsey A. Pridgeon 
bodiley heirs one dollar each. I also lend her bodiley heirs one hundred 
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acres of real estate during theire lifetime after my earthly existance after 
their deceas my male children or their bodiley heirs shall inherit the same 
real estate laying in wilson county north carolina known as the Johnathan 
Parker tract his distributed shair of his farthers estate adjoining. John 
Hales and others. (sic)” 

At the time of the death of the testator, Patsy A. Pridgen, his daughter, 
was living, as was also her son, Thomas W. Pridgen, the plaintiff in this 
action. The testator also left surviving him, another daughter, Rachel 
L. Abernathy, and four sons. 

The plaintiff, Thomas W. Pridgen, is the only bodily heir, or child, of 
Patsy A. Pridgen, now deceased, and as such came into possession of the 
aforesaid 100 acres of land, and has remained in possession thereof until 
the present time. 

On 17 September, 1917, Joshua L. Tyson and wife, Charles R. Tyson 
and wife, Lemuel C. Tyson and wife, they being three of the four male 
children of the late Thomas M. Tyson, executed and delivered to the 
plaintiff, Thomas W. Pridgen, their deed conveying to him all their right, 
title, and interest in and to the aforesaid lands in fee simple. And on 
14 September, 1949, all the children of the late John T. Tyson, the fourth 
male child of the late Thomas M. Tyson, together with their respective 
spouses, conveyed to the plaintiff all their right, title, and interest, in fee 
simple, in and to said lands, it being a one-fourth undivided interest in 
the remainder. 

The court below held that plaintiff is the owner in fee simple of the 
tract of land devised by the late Thomas M. Tyson, in Item 4 of his will, 
and entered judgment accordingly. Defendants appeal and assign error, 


Lucas & Rand and Z. Hardy Rose for plaintiff, appellee. 
O. B. Moss and Claude C. Abernathy for defendants, appellants, 


Denny, J. It is conceded that the plaintiff, Thomas W. Pridgen, 
took only a life estate in the devised premises, under the will of Thomas 
M. Tyson, and that all persons claiming any interest in the estate are 
parties to the action. The defendants contend, however, that the male 
children of the testator took only a contingent interest conditioned upon 
their surviving Thomas W. Pridgen, the plaintiff, and that in order to 
ascertain the ultimate takers under the will, the roll must be called at the 
death of Thomas W. Pridgen, citing Trust Co. v. Waddell, 234 N.C. 34, 
65 S.E. 2d 317; Carter v. Kempton, 233 N.C. 1, 62 S.E. 2d 713; House 
v. House, 231 N.C. 218, 56 S.E. 2d 695; Mercer v. Downs, 191 N.C. 208, 
131 8.E. 575, and similar cases. 

We do not so construe the devise to the male children of the testator 
and their bodily heirs. The remainder to them was not made contingent 
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upon their surviving the life tenant as was the case in 7’rust Co. v, Wad- 
dell, supra, and Mercer v. Downs, supra. Nor was it made contingent 
upon survival at the termination of a fixed period of time as in the case 
of Carter v. K empton, supra, or upon the life tenant dying without i issue 
as was the case in House v. House, supra. 

On the contrary, the male children of Thomas M. Tyson, or their bodily 
heirs, prior to the execution of their respective deeds to plaintiff, were 
entitled to the immediate possession of the devised premises subject only 
to the termination of the preceding life estate. Therefore, we hold that 
upon the death of Thomas M. Tyson, his male children took vested re- 
mainders in the devised premises. 

In the case of Priddy & Co. v. Sanderford, 221 N.C, 422, 20 S.E. 2d 
341, Barnhill, J., in speaking for the Court said: “The remainder is 
vested, when throughout its continuance, the remainderman and his heirs 
have the right to the immediate possession whenever and however the pre- 
ceding estate is determined ; or, in other words, a remainder is vested if, so 
long as it lasts, the only obstacle to the right of immediate possession by 
the remainderman is the existence of the preceding estate; or, again, a re- 
mainder is vested if it is subject to no condition precedent save the deter- 
mination of the preceding estate.” 

It is the general rule that remainders vest at the death of the testator, 
unless some later time for the vesting is clearly expressed in the will, or 
is necessarily implied therefrom, Priddy & Co. v. Sanderford, supra. 
Weill v. Weill, 212 N.C. 764, 194 S.E. 462; Witty v. Witty, 184 N.C. 
375, 114 S.E. 482; Baugham v. Trust Co., 181 N.C. 406, 107 S.E. 431. 
And it is a prevailing rule of construction with us that adverbs of time, 
and adverbial clauses designating time, do not create a contingency but 
merely indicate the time when enjoyment of the estate shall begin. 
Priddy & Co. v. Sanderford, supra; Carolina Power Co. v. Haywood, 
186 N.C. 313, 119 S.E. 500. 

Since, in our opinion, the male children of the testator took vested 
remainders in the devised premises upon the death of the testator, it 
follows that the deed executed and delivered to plaintiff by three of the 
male children of the testator, and the deed executed to plaintiff by all the 
children of the other male child of the testator, as set out herein, are 
sufficient to give the plaintiff, Thomas W. Pridgen, the owner and holder 
of the life estate, a good, indefeasible, fee simple estate in the devised 
premises. Moreover, the defendants who conveyed all their right, title, 
and interest in and to the devised premises, to the plaintiff, and all who 
may claim through or from them, are bound by these conveyances. 
Buffaloe v. Blalock, 232 N.C. 105, 59 S.E. 2d 625, and cited cases. 

The judgment of the court below is 

Affirmed. 
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VALENTINE, J., took no part in the consideration or decision of this case. 


IN THE MATTER OF THE ESTATE OF DOUGLAS C. EDWARDS. 
(Filed 26 September, 1951.) 


1. Executors and Administrators § 2b— 


The right to appointment as administrator of an estate is entirely statu- 
tory, and the only child of a decedent who leaves no widow is entitled to 
the entire surplus of descendant’s personal estate, G.S. 28-149 (4), and 
therefore is the sole ‘‘next of kin” of decedent within the meaning of G.S. 
28-6, and upon his timely application to the proper clerk has an absolute 
right to receive letters of administration unless he is disqualified. G.S. 
28-8. 


2. Same— 


A finding by the clerk that the next of kin entitled to appointment as 
administrator is disqualified because of want of understanding, G.S. 28-8 
(4), must be based upon evidence received by the clerk in open court, and 
where the record shows that the conclusion of the clerk was based upon 
undisclosed and unrecorded information obtained by him from third per- 
sons outside of court and in the absence of petitioner and his counsel with- 
out opportunity for cross-examination, the proceedings will be remanded so 
that the matter may be determined in accordance with due process of law. 


3. Constitutional Law § 20a— 


Art. I, sec. 17, of the Constitution of N. C., guarantees a litigant in every 
kind of judicial proceeding the right to an adequate and fair hearing 
before an impartial tribunal where he may contest the claim set up against 
him and be allowed to meet it on the law and on the facts, and show if he 
ean that it is unfounded. 


VALENTINE, J., took no part in the consideration or decision of this case. 


APPEAL by petitioner, Fred Edwards, from Bone, J., in Chambers at 
Nashville, North Carolina, 31 March, 1951, in a proceeding in the Supe- 
rior Court of Edgecombe County for the appointment of an admin- 
istrator. 

Properly interpreted, the record reveals these things: 

1, On 13 March, 1951, Douglas C. Edwards, whose wife had prede- 
ceased him, died intestate at his domicile in Edgecombe County, North 
Carolina, leaving a substantial personal estate. He was survived by an 
only child, namely, the petitioner, Fred Edwards, an adult resident of 
North Carolina, who has never been convicted of a felony or renounced 
his right to qualify as administrator of his deceased father. 
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2. On 22 March, 1951, the petitioner applied to the Clerk of the Supe- 
rior Court of Edgecombe County by verified petition for letters of admin- 
istration on the estate of the decedent. 

3. On 29 March, 1951, the Clerk denied the petition in an order con- 
taining this finding and adjudication: “It is by the court . . . found as 
a fact that the said Fred Edwards is an incompetent person and lacking 
in understanding and is incompetent within the meaning of the statute to 
settle the estate in question, and the court in its discretion refuses to 
appoint the said Fred Edwards as administrator of the estate of Douglas 
C. Edwards.” 

4, The order specifies, in substance, that the finding as to the incom- 
petency of petitioner is based upon undisclosed and unrecorded informa- 
tion obtained by the Clerk from third persons outside of court in the 
absence of petitioner and his counsel, who were not apprised of the 
identity of such third persons or given any opportunity to cross-examine 
or confute them. 

5. The petitioner appealed from the order of the Clerk to the resident 
judge of the judicial district embracing Edgecombe County, who entered 
judgment affirming the order. The petitioner thereupon appealed from 
such judgment to the Supreme Court, making assignments of error sufh- 
cient to raise the legal questions hereinafter considered. 


P. H. Bell for petitioner, appellant. 
No counsel contra. 


Ervin, J. The appeal presents this solitary question: Did the judge 
err in affirming the order of the clerk refusing to grant administration 
to the petitioner ? 

The right to administer on the estate of an intestate is entirely statu- 
tory. Generally speaking, the right 1s given to the surviving spouse, the 
next of kin, the creditors, and other persons legally competent, in the 
order named. G.S. 28-6. As here used, the term “next of kin” means 
those persons who take the surplus of the personal estate of an intestate 
under the statute of distribution. Henry v. Henry, 31 N.C. 278; Weaver 
v. Lamb, 140 Iowa 615, 119 N.W. 69, 22 LRA. (N.S.) 1161, 17 Ann. 
Cas. 947. 

Since the decedent left no widow, the petitioner, as his only child, takes 
the entire surplus of his personal estate under subdivision four of the 
statute of distribution, G.S. 28-149. In consequence, the petitioner is the 
sole next of kin, and as such is the party primartly entitled to adminis- 
tration. Moreover, he has made timely application to the proper Clerk, 
2.€., the Clerk of the Superior Court of Edgecombe County, for appoint- 
ment as administrator. G.S. 28-15. These things being true, the peti- 
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tioner has an absolute legal right to receive letters of administration, 
unless he is disqualified. Wellzams v. Neville, 108 N.C. 559, 13 S.E. 240; 
In re Batley Will, 141 N.C. 198, 53 S.E. 844. 

The order of the clerk holds that the petitioner is not entitled to admin- 
istration on the estate of his deceased father, and assigns as the reason for 
such holding that the petitioner is under the disqualification defined by 
this statutory provision: “The clerk shall not issue letters of adminis- 
tration ... to any person who, at the time of appearing to qualify... 
(4) is adjudged by the clerk incompetent to discharge the duties of such 
trust by reason of . . . want of understanding.” G.S. 28-8. 

The record on this appeal discloses that the supposed factual foundation 
underlying the order, 1.e., that the petitioner is incompetent to discharge 
the duties of an administrator by reason of want of understanding, is not 
supported by evidence received by the clerk in open court. Indeed, the 
record shows that the conclusion of the clerk as to the alleged incompe- 
tency of the petitioner rests upon undisclosed and unrecorded information 
obtained by the clerk from third persons outside of court in the absence 
of the petitioner and his counsel, who were not apprised of the identity 
of such third persons or accorded any opportunity to cross-examine or 
eonfute them. | 

The conduct of the proceeding by the clerk contravenes the law of the 
land clause embodied in Article I, Section 17, of the North Carolina 
Constitution, which guarantees to the litigant in every kind of judicial 
proceeding the right to an adequate and fair hearing before an impartial 
tribunal, where he may contest the claim set up against him, and be 
allowed to meet it on the law and the facts and show if he can that it is 
unfounded. Hason v. Spence, 232 N.C. 579, 61 S.E. 2d 608; Surety Corp. 
v. Sharpe, 232 N.C. 98, 59 S.E. 2d 593. 

The order of the clerk nullifies the petitioner’s constitutional right to 
an adequate and fair hearing, for manifestly there is no hearing in any 
real sense when the litigant does not know what evicence is received and 
considered by the court, and is not accorded any opportunity to cross- 
examine the witnesses against him or to offer testimony in explanation or 
rebuttal of that given by them. Interstate Commerce Commission v. 
Louwsville & N. R. Co., 227 U.S. 88, 57 L. Ed. 431, 33 S. Ct. 185. 

For the reasons given, the order and judgment are vacated and the 
proceeding is remanded to the Superior Court of Edgecombe County with 
directions that the clerk proceed to determine the question of fact involved 
in the cause in a manner consistent with the petitioner’s constitutional 
right to an adequate and fair hearing. 

Error and remanded. 


VALENTINE, J., took no part in the consideration or decision of this case, 


- 
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L. A. MUSE, GUS MUSE, DAVE MUSE, MAMIE MUSE YOUNG, JESS MUSE, 
CECIL MUSE, RUSS MUSE, SHIRLEY MUSE BRYSON, RAY ROBIN- 
SON, BERTHA ROBINSON SMATHERS and RHETTA ROBINSON 
RHYMER, v. ELVA MUSE, GLADYS MUSE HALL, ann JOHN MUSE. 


(Filed 26 September, 1951.) 
1. Trial § 49— 


The setting aside of the verdict on one issue because contrary to the 
weight of the evidence, and the granting of a new trial limited to that 
issue in instances in which the issues may be separated, is within the 
sound discretion of the trial judge, G.S. 1-207, no matter of law or legal 
inference being involved. 


2. Appeal and Error § 2— 


Where the trial court grants a new trial limited to a single issue upon 
which he set the verdict aside as being contrary to the weight of the evi- 
dence, and orders that final judgment should await the result of the partial 
new trial, appeal from this order is premature and will be dismissed. 


VALENTINE, J., took no part in the consideration or decision of this case. 


AppraL by plaintiffs from Rudisidl, J., at June Term, 1951, of Bun- 
COMBE. 

Civil action by heirs of grantors to cancel deeds to realty on ground 
of mental incapacity, fraud and undue influence. 

The jury returned the following verdict upon the issues joined on the 
pleadings: 

1. Did the grantor, K. M. Muse, have the mental capacity to execute 
the three deeds in controversy on 22 April, 1940? Answer: “Yes.” 

2, Did the grantor, Mrs. M. A. Muse, have the mental capacity to 
execute the three deeds in controversy on 22 April, 1940? Answer: 
eV eg,” 

8. Were the three paper writings in controversy procured by fraud 
and undue influence of the defendants, or either of them? Answer: 
CV as,”’ 

The defendants moved “the court to set aside the verdict of the jury on 
the third issue, and to affirm the verdict of the jury on the first and second 
issues.” The trial judge sustained the motion in the exercise of his dis- 
cretion because he deemed the answer of the jury to the third issue con- 
trary to the weight of the evidence. After finding “as a fact that the 
matters and things involved in issues one and two and the matters and 
things involved in the third issue can be separated without any injury 
to the parties,” he entered an order allowing the verdict to stand as to 
the first and second issues, setting aside the verdict as to the third issue, 
and granting a partial new trial limited to the third issue. The order 
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provided that the entry of a final judgment should await the result of the 
partial new trial. The plaintiffs appealed, assigning the rendition of the 
order as error. 


Cecil C. Jackson for plaintiffs, appellants. 
Don C. Young for defendants, appellees. 


Ervin, J. When no matter of law or legal inference is involved, the 
granting or refusing a new trial upon all or any one of the issues rests 
in the sound discretion of the trial judge. G.S. 1-207; Hawley v. Powell, 
222 N.C. 713, 24 S.E. 2d 523; Campbell v. Laundry, 190 N.C. 649, 130 
S.E. 638; Billings v. Observer, 150 N.C. 540, 64 S.E. 4385; Jarrett v. 
Trunk Co., 144 N.C. 299, 56 S.E. 987; Benton v. Collins, 125 N.C. 88, 
34 S.E. 242, 47 L.R.A. 33; McIntosh on North Carolina Practice and 
Procedure in Civil Cases, section 611. The record does not indicate that 
the judge abused his discretion in setting aside the verdict on the third 
issue and in awarding a partial new trial limited to that issue. Indeed, 
it supports the contrary conclusion. Inasmuch as no judgment has been 
entered in the cause, the present appeal is premature, and must be dis- 
missed. Hawley v. Powell, supra. 

Appeal dismissed. 


VALENTINE, J., took no part in the consideration or decision of this case. 


JACK HALL v. COBLE DAIRIES, INC., ann JAMES LESTER DOCKERY. 


(Filed 10 October, 1951.) 
1. Pleadings § 19c— 
A demurrer admits the truth of every material fact properly alleged. 


2. Negligence § 9— 


Ordinarily, foreseeability is an essential element of proximate cause, but 
this does not require that the tort-feasor be able to anticipate the partic- 
ular consequences ultimately resulting from his negligence, but only that 
by the exercise of reasonable care he might have foreseen consequences of 
a generally injurious nature, and that the injuries actually sustained be 
such as in ordinary circumstances were likely to have ensued. 


8. Automobiles §§ 8d, 18a, 18b——-Complaint held not demurrable on ground 
that injuries sustained could not have been reasonably foreseen. 

Allegations to the effect that defendants left their tractor-trailer stand- 

ing on the highway at nighttime without lights, flares or signals as re- 

quired by statute, that plaintiff, driving his automobile in a careful and 
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prudent manner, collided with the rear thereof, that in the collision plain- 
tiff was severely shocked and, while in a dazed and addled condition, 
walked out on the highway and was hit by a car traveling in the opposite 
direction, causing the injuries sued on, is held not demurrable on the 
ground that upon the facts alleged defendants could not have foreseen that 
plaintiff would be injured by being struck by the car, since defendants 
could have foreseen generally injurious consequences from the negligence 
alleged, and the injuries complained of were not beyond the pale of natural 
consequences of such negligence. 


4. Negligence § 7— 

An independent intervening cause is one which could not have been 
reasonably anticipated and which breaks the causal connection between 
the primary negligence and the injury, but if the intervening act might 
have been anticipated in the natural and ordinary course of things, includ- 
ing those acts which constitute a normal response to the stimulus of the 
situation created by the primary negligence, such intervening act does not 
insulate the primary negligence, even though it be a contributing cause 
of the injury. 


5. Automobiles §§ 18a, 18d—Complaint held not demurrable on ground 
that upon facts alleged injury was due to independent act of third party. 


Allegations to the effect that, as a result of defendants’ negligence, 
plaintiff collided with the rear of defendants’ truck, and that while in a 
dazed condition from the impact, plaintiff walked out into the highway 
and was struck by an automobile traveling in the opposite direction, is held 
not demurrable on the ground that upon the facts alleged defendants’ 
negligence was insulated by the independent intervening acts of the driver 
of the ear, since upon the facts defendants’ primary negligence, acting 
through the normal response to the stimulus set in motion by it, continued 
in active operation up to the time plaintiff was struck by the car. 


6. Pleadings § 19c— 


Upon demurrer the complaint will be liberally construed in favor of the 
pleader. 


VALENTINE, J., took no part in the consideration or decision of this case. 


Apprat by plaintiff from Rudisill, J., at Regular May Term, 1951, of 
Buncomse. Reversed. 

Civil action to recover damages for personal injuries alleged to have 
resulted from negligence of the defendants, heard upon demurrer to the 
complaint for alleged failure to state facts sufficient to constitute a cause 
of action. 

At the hearing the trial judge sustained the demurrer and the plaintiff 
appealed, assigning error. 


Butler & Mitchell, Sale, Pennell & Pennell, and Joe K. Byrd for platn- 
tiff, appellant. 
Pierce & Blakeney and Richard E. Wardlow for defendants, appellees. 
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Jounson, J. The plaintiff alleges in pertinent part that on the night 
of 27 September, 1947, at about 7:30 o’clock, a large tractor-trailer of 
the corporate defendant, in charge of the individual defendant, was 
parked on the paved portion of U. S. Highway No. 70 within the corpo- 
rate limits of the Town of Glen Alpine, North Carolina, with the truck 
and trailer entirely blocking the right side of the highway, “without 
displaying lights, flares or lanterns 200 feet in the front and rear of said 
truck and trailer,” in violation of “the laws of the State of North Caro- 
lina governing the operation of motor vehicles”; that the plaintiff came 
along in his 1941 Chevrolet automobile, driving eastwardly, “in a careful 
and prudent manner, on his right hand side of said highway,” and at 
about 30 miles per hour; “that it was dusk dark and visibility was poor; 
that a short distance from the scene of the accident . . . there is a dip 
in the highway, and as plaintiff reached the crest of the hill, suddenly 
and without warning he saw in front of him, parked on the highway, 
the truck and trailer belonging to defendant Coble Dairies, Inc.; . 
that said truck and trailer had been parked there for some time... .; 
that just behind said trailer, and standing on the highway, were three 
men, one of whom was the defendant, James Lester Dockery, and one 
of whom was another employee of Coble Dairies, Inc., . . .; that motor 
vehicles were traveling on the highway in westward direction, and plain- 
tiff, in an effort to avoid hitting the men standing back of the truck and 
trailer ..., and to avoid driving into the oncoming traffic, applied his 
brakes and swerved sharply to the right and onto the shoulder of said 
highway, causing the automobile to skid into the right rear side of said 
trailer, which caused his wife’s head to be thrown against the windshield 
of said car, breaking her nose and inflicting serious and painful cuts and 
bruises on her face and body;” 

“That the plaintiff was severely shocked and shaken up by the sudden- 
ness of the impact, as aforesaid.” 

“That immediately after the collision . . ., this plaintiff got out of 
his automobile and went around to its right side in order to assist his 
wife, who was bleeding profusely; that when he had attended to his wife 
and had returned to the left side of his car, still in a dazed and addled 
condition from shock caused by the collision, aforesaid, just as he was 
attempting to enter the automobile he was suddenly stricken by an auto- 
mobile traveling west over said highway, causing the injuries herein- 
after set forth.” 

“That the reckless, wanton, and unlawful acts of the defendant Coble 
Dairies, Inc., by and through its agents, servants and employees, as 
above set forth, was the proximate cause of the permanent injury to the 
person of this plaintiff hereinafter described, in that the defendant Coble 
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Dairies, Inc., through its agents, servants, and employees, failed and 
neglected : 

“(a) to display the rear lights prescribed by Chapter 20, Section 129, 
Subsection (d), and Section 134 of the General Statutes of North Caro- 
lina, and in that the defendant, Coble Dairies, Inc., its agents, servants 
and employees permitted the said motor vehicle to stand on the highway 
without displaying thereon a lamp projecting a red light visible under 
normal atmospheric conditions from a distance of 500 feet to its rear; 

“(b) to remove said motor vehicle from the travelled portion of said 
highway, so as to leave a clear and unobstructed width of not less than 
15 feet upon the main travelled portion of said highway opposite said 
motor vehicle, in violation of Chapter 20, Section 161 of the Genera! 
Statutes of North Carolina. 

“(c) to display, not less than 200 feet in front and rear of such 
vehicle a red flag, red flares, or lanterns ; 

“(d) to use due care, caution and circumspection for the rights of 
others using said highway ; 

“All of which acts of omission and commission were the direct and 
proximate cause of the injuries and damages hereinafter set forth.” 

“That by reason of the negligence, recklessness and wanton and willful 
disregard for others on the part of the defendants, which was the sole 
and proximate cause of the plaintiff’s being stricken by the aforesaid 
automobile, this plaintiff was knocked to the pavement and dragged 93 
feet along said highway, inflicting” ... injuries as described, and 
entitling plaintiff to damages in a substantial sum. 

By demurring to the sufficiency of the complaint to state a cause of 
action, the defendants admit as true every material fact properly alleged. 
S.v. Trust Co., 192 N.C. 246, 184 S.E. 656; Trust Co. v. Walson, 182 
N.C. 166, 108 S.E. 500. 

The chief contention urged by the defendants is that the facts alleged 
by the plaintiff, when taken as true, fail to establish the required causal 
connection between the plaintiff’s injuries and the alleged negligence of 
the defendants. It is urged that the essential elements of proximate 
cause are lacking. The plaintiff’s allegations as to this are in substance 
as follows: 

(1) That the defendants’ tractor-trailer unit had been unlawfully left 
standing (as disabled) on the paved portion of the highway, near the 
erest of a hill, without displaying lights, flares, and signals, as required 
by statute. 

(2) That the plaintiff, driving his automobile in “a careful and pru- 
dent manner,” came over the crest of the hill and collided with the rear 
of the tractor-trailer. 
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(8) That in the collision the plaintiff was “severely shocked and 
shaken up by the . . . impact.” 

(4) That he got out of his automobile and went around to its right 
side in order to assist his wife who was bleeding profusely from injuries 
sustained in the collision. 

(5) That after rendering his wife assistance, he returned to the left 
side of his car “still in a dazed and addled condition from shock caused 
by the collision,” and just as he was attempting to enter the automobile 
he was suddenly hit by an automobile traveling in the opposite direction 
over the highway, causing the injuries for which recovery is sought. 

It is the contention of the defendants: (1) that the defendants were 
not chargeable with the “duty to foresee that the plaintiff ... (after 
the collision) would eventually walk out upon the highway and that a 
third person would operate an automobile in such manner as to strike 
and injure the plaintiff, as he alleges,” and that therefore the plaintiff 
has alleged himself beyond the bounds of the rule of foreseeability, as an 
essential test of actionable negligence; and (2) that there is a lack of 
causal connection between the defendants’ alleged negligence and the 
plaintiff’s injuries, for “that the intervening independent action of the 
motorist operating the westwardly-traveling automobile, that came along 
later and struck the plaintiff, was the actual, real, and proximate cause 
of the plaintiff’s injuries.” These contentions of the defendants will be 
treated servatim: 

1. The question of foreseen or foreseeable consequences.—It may be 
conceded that in this jurisdiction in order to warrant a finding that negli- 
gence, not amounting to a willful or wanton wrong, was the proximate 
cause of an injury, ordinarily it must appear that injurious consequences 
were foreseen, or reasonably should have been foreseen, by the wrongdoer 
at the instant of the negligent act. Drum v. Miller, 185 N.C. 204, 
47 S.E. 421; Dunn v. Bomberger, 213 N.C. 172, 198 S.E. 364. See also 
38 Am. Jur., Negligence, Sec. 58, pp. 708, 709. 

However, it is established by authoritative decisions of this Court 
that when the test of foreseen or foreseeable consequences is applied in 
determining proximate cause or actionable negligence, it 1s not necessary 
that the tort-feasor should have been able to foresee the injury in the 
precise form in which it occurred, nor to have been able to anticipate the 
particular consequences ultimately resulting from the negligent act or 
omission. Drum v. Miller, supra (1385 N.C. 204). See also 38 Am Jur,, 
Negligence, Sec. 62, p. 713. Ordinarily, under our decisions it suffices 
to show (1) that “by the exercise of reasonable care, the defendant might 
have foreseen that some injury would result from his act or omission, or 
that consequences of a generally injurious nature might have been ex- 
pected.” (Drum v. Miller, supra (135 N.C. 204, top p. 215)); McIntyre 
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». Elevator Co., 230 N.C. 5389, 54 S.E. 2d 45; Rattiley v. Powell, 223 N.C. 
134, 25 S.E. 2d 448; Evans v. Rockingham Homes, Inc., 220 N.C. 253, 
17 S.E. 2d 125; Lancaster v. Greyhound Corp., 219 N.C. 679, p. 688, 
14 S.E. 2d 820; Ellis v. Sinclair Refining Co., 214 N.C. 388, 199 S.E. 
403; Dunn v. Bomberger, supra (218 N.C. 172, p. 177). See also 38 Am. 
Jur., Negligence, Sec. 62, pp. 713, 714, and (2) that the injuries sus- 
tained were the natural and probable, although not the necessary and 
inevitable, result of the negligent fault of the defendants, 7.e., such 
injuries as were likely, in ordinary circumstances, to have ensued from 
the act or omission in question. McIntyre v. Elevator Co., supra (230 
N.C. 539); Bowers v. Ratlroad Co., 144 N.C. 684, 57 S.E. 4538; Drwm 
v. Miller, supra (185 N.C. 204). See also: Brady v. Railroad Co., 222 
N.C. 367, p. 878, 23 S.E. 2d 334; 38 Am. Jur., Negligence, Sections 57 
and 62; Anno: 155 A.L.R. 157. 

Tested by the foregoing rules, it is manifest that the defendants are 
chargeable with having foreseen that consequences of a generally inju- 
rious nature would likely result from their conduct in leaving the tractor- 
trailer on the paved portion of the highway, without lights, flares, and 
signals as alleged. Upon this record, we cannot say it was beyond the 
pale of natural consequences that the plaintiff in the ensuing collision was 
severely shocked, to the extent that he was “dazed and addled” and in 
that condition walked out on the highway and was hit by a passing motor- 
ist. Therefore it would seem that the complaint meets the required tests 
as to foreseen or foreseeable consequences. 

2. The question of an independent intervening cause.—It is settled 
law that an independent intervening cause which breaks the chain of 
causation from the original negligent act or omission may relieve the 
original wrongdoer of liability, on the theory of insulating the original 
negligence. Butner v. Spease, 217 N.C. 82, 6 S.E. 2d 808; Powers v. 
Sternberg, 218 N.C, 41, 195 S.E. 88; Beach v. Patton, 208 N.C. 184, 
179 S.E. 446; Hinnant v. R. R., 202 N.C. 489, 163 S.E. 555; Balcum v. 
Johnson, 177 N.C. 218, 98 S.E. 532. See also 65 C.J.S., Negligence, 
See. 111, pp. 687, 688. 

However, the intervening cause which will relieve of lability for 
injury must be a new, independent and efficient cause, intervening be- 
tween the original negligent act or omission and the injury ultimately 
suffered, which turns aside the natural sequence of events and produces 
a result which would not otherwise have followed, and which could not 
have been reasonably anticipated. An efficient, intervening cause is a 
new proximate cause, which breaks the connection of the original cause 
and becomes itself solely responsible for the result in question. It must 
be an independent force, entirely superseding the original action, and 
rendering its effect in the chain of causation remote. It is immaterial 
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how many new events or forces have been introduced, if the original 
cause remains active, the liability for this result is not shifted. The 
causal connection must be actually broken and the sequence interrupted 
in order to relieve the defendant from responsibility. The mere fact 
that another person or agency concurs or co-operates in producing the 
imjury or contributes thereto in some degree, whether large or small, is 
not of controlling importance. Ordinarily, it is immaterial how many 
others may have been at fault if the defendant’s original negligence was 
the efficient cause of the injury. Balcwm v. Johnson, supra (177 N.C. 
213); Harton v. Telephone Co., 141 N.C. 455, 54 S.E. 299. See also: 
Ins. Co. v. Stadiem, 223 N.C. 49, 25 S.E, 2d 202; 88 Am. Jur., Negli- 
gence, Sec. 67, pp. 722, 723. 

And ordinarily “the connection is not actually broken if the inter- 
vening event is one which might in the natural and ordinary course of 
things, be anticipated as not entirely improbable, and the defendant’s 
negligence is an essential link in the chain of causation.” Shearman 
and Redfield on Negligence, Revised Ed., Vol. 1, Sec. 38, p. 101. 

In Insurance Co. v. Stadiem, supra (223 N.C. 49), the rule is stated 
this way by Chief Justice Stacy: 

“. .. if the original act be wrongful, and would naturally prove 
injurious to some other person or persons, and does actually result in 
injury through the intervention of other causes which are not in them- 
selves wrongful, the injury is to be referred to the wrongful cause, 
passing by those which are innocent. Scott v. Shepherd, 2 Bl., 892 
(Squib Case). But if the chain of causation be broken by the inter- 
vention of some efficient, independent cause, such intervening cause is to 
be regarded as the proximate cause of the injury, and in an action against 
the original wrongdoer the law will not undertake further to pursue the 
question or resulting damage. . . . To avail the original wrongdoer as a 
defense, however, the intervening cause must be both independent and 
responsible of itself... . 

“Tn searching for the proximate cause of an event, the question always 
is: Was there an unbroken connection between the wrongful act and 
the injury, a continuous operation? Do the facts constitute a continuous 
succession of events, so linked together as to make a natural whole, or 
was there some new and independent cause intervening between the 
wrong and the injury?” (223 N.C. p. 53.) 

In 65 C.J.S., Negligence, Sec. 111, p. 695, it is stated: “An inter- 
vening act does met become a superseding cause if it is a normal response 
to the stimulus of a situation created by the negligence of another.” 

Also, on the topic of acts done during delirium caused by negligent 
conduct, as affecting causal relation, this pertinent statement is found 
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in the American Law Institute’s Restatement of the Law of Torts, Vol. 
II, Sec. 465, p. 1211: 

“Tf the actor’s negligent conduct so brings about the delirium... . of 
another as to make the actor liable for it, the actor is also hable for harm 
done by the other to himself while delirious ..., if his delirium... 
prevents him from realizing the nature of his act and the certainty or 
risk of harm involved therein, . . .” 

See also: Carpenter, Proximate Cause, 14 So, Cal. L. Rev., 115, pp. 
117, 152; and 14 So. Cal. L. Rev., 416, p. 448; Beale, Proximate Conse- 
quences of an Act, 33 Harv. L. Rev., p. 633, pp. 648 to 658. 

Here, taking the allegations of the complaint as true, it appears that 
the alleged negligence of the defendants caused the initial collision; that 
in the collision the plaintiff was “dazed and addled,” and in that condi- 
tion walked out on the highway and was hit by the passing motorist and 
thereby suffered the injuries sued on. The force set in motion by the 
defendants appears to have continued in active operation through the 
force it stimulated into activity down to the final injury. Thus, it would 
seem the plaintiff has alleged a continuous succession of events, so linked 
together as to make a natural whole. 

It is urged by the defendants that the complaint shows upon its face 
that the plaintiff was negligent in walking out on the highway in front 
of the passing automobile and that the passing motorist was negligent in 
hitting the plaintiff, and further that the negligence of the passing motor- 
ist was “a new, independent, efficient, intervening and outside factor,” 
which concurring with the negligence of the plaintiff proximately caused 
his injuries. We are unable, however, so to interpret the allegations of 
the complaint. A perusal of the complaint, with this intimation in mind, 
rather tends to confirm the impression that these elements of negligence 
were adroitly avoided by counsel in drafting the pleading. Both of these 
factors of possible negligence (contributory negligence of the plaintiff 
and intervening negligence of the passing motorist) may be made avail- 
able to the defendants as defenses. However, where, as here, these factors 
of possible negligence do not affirmatively appear on the face of the com- 
plaint, they may not be brought in by demurrer. Smith v. Razlroad, 
129 N.C. 374, 40 S.E. 86. The sole function of a demurrer is to test 
the legal sufficiency of the challenged pleading. A demurrer may not call 
to its aid facts not appearing on the face of the alleged defective plead- 
ing. Trust Co. v. Wilson, supra (182 N.C. 166); Wood v. Kincaid, 144 
N.C. 393, 57 S.E. 4; Davison v. Gregory, 182 N.C. 389, 43 S.E. 916. 

The decision in Hinnant v. Railroad Co., supra (202 N.C. 489), cited 
and relied on by the defendants, is distinguishable. There, the plaintiff, 
a guest passenger in an automobile, was injured in a grade-crossing colli- 
sion. He joined as defendants both the driver of the automobile and the 
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railroad company, alleging negligence against both. There, it appeared 
upon the face of the complaint, and as the only reasonable inference 
deducible therefrom, that the negligence of the defendant driver of the 
automobile intervened as an independent factor, breaking the sequence 
of events between the plaintiff and the negligence of the railroad com- 
pany, and completely insulating the original or primary negligence of 
the railroad company. In the instant case, the passing motorist is not 
joined as a defendant and the complaint alleges against him no act or 
omission of negligence. 

The rest of the decisions cited and relied upon by the defendants like- 
wise are distinguishable. (Beach v. Patton, supra (208 N.C. 134); 
Powers v. Sternberg, supra (218 N.C. 41); Peoples v. Fulk, 220 N.C. 
635, 18 S.E. 2d 147). In each of these cases issues were joined upon the 
pleadings and the evidence had been adduced below. In each instance 
this Court held, as a matter of law upon the evidence adduced, that the 
primary negligence, if any, of the party charged was insulated by the 
intervening negligence of a codefendant or third party. Here, however, 
issues have not been joined. We are still out on the fringes of the con- 
troversy, merely testing by demurrer the legal sufficiency of the allega- 
tions of the complaint. 

And, upon a liberal construction of the complaint in favor of the 
pleader, as is the rule upon demurrer (S. v. Trust Co., supra; Bryant v. 
Ice Co., 283 N.C. 266, 63 S.E. 2d 547), it sufficiently appears that the 
negligence of the defendants was the proximate cause of the plaintiff’s 
injuries, 2.¢., the cause which in natural and continuous sequence, un- 
broken by any new and independent cause, produced the plaintiff’s inju- 
ries, and without which the injuries would not have occurred, and from 
which a person of ordinary prudence could have reasonably foreseen that 
such a result, or some similar injurious result, was probable under the 
facts as they existed. Ellis v. Refining Co., supra (214 N.C. 388); 
Harton v. Telephone Co., supra (141 N.C. 462; McIntyre v, Elevator 
Co., supra (230 N.C. 539); and Ramsbottom v. Ratlroad Co., 188 N.C. 
38, 50 S.E, 448. 

It follows, therefore, that the complaint states facts sufficient to con- 
stitute a cause of action against the defendants, and that the demurrer 
should have been overruled. The judgment below is 

Reversed. 


VALENTINE, J., took no part in the consideration or decision of this 
case. 
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ROMAINE CLARK WOODARD anpd DAVID WOODARD v. WILLIAM 
THOMAS CLARK, JR., NANNIE SUE CLARK, GEORGE THOMAS 
DAVIS, MARY ELIZABETH CLARK DAVIS, GEORGE THOMAS 
DAVIS, JR., WILLIAM BLOUNT FLOWERS, NANNIE SUE CLARK 
FLOWERS, SUZANNE FLOWERS, WILLIAM THOMAS CLARK III, 
HENRY GROVES CONNOR, ALICE WHITEHEAD CONNOR, CHARLES 
E. HUSSEY, MARY CLARK HUSSEY, GEORGE HACKNEY III, BESSIE 
HANCOCK HACKNEY, anp THE UNBORN ISSUE oF WILLIAM THOMAS 
CLARK, JR., HENRY GROVES CONNOR anp MARY CLARK HUSSEY. 


(Filed 10 October, 1951.) 
1. Wills § 31— 


The objective of construction is to effectuate the intent of the testator 
as expressed in his will, for his intent as so expressed is his will. 


2. Wills § 33a— 


While a devise is to be construed to be in fee simple unless a contrary 
intent plainly appear from the instrument, G.S. 31-38, and a devise gen- 
erally and indefinitely, standing alone, constitutes a devise in fee simple, 
where the clause devising property generally to a beneficiary expressly 
states that it should be “subject to the other provisions of my will, both 
hereinbefore and hereinafter contained,” another item which clearly ex- 
presses testator’s intention to transfer an estate of less dignity than a fee 
simple becomes incorporated therein and is controlling. 


3. Same— 


Where, after a general devise, a later item stipulates that in the event 
the beneficiary should die without issue her surviving, the property given 
to her should pass to such of her kindred as are of testator’s blood, and 
that the property should “be divided” and certain of testator’s kindred as 
ascertained in the manner set forth in the will ‘shall have such part” as 
should be ascertained under the provisions of the instrument, the later 
item makes a positive disposition of the property in the event the first 
beneficiary should die without issue, and, with other portions of the will 
in this case, clearly expresses testator’s intent that the first beneficiary 
should take less than a fee absolute. 


4. Wills § 33f— 


Where a beneficiary is granted power to sell and convey any part of the 
property devised to her, but such power is connected with discretionary 
authority to exchange, convert, invest and reinvest any part of the prop- 
erty as changing conditions might require, and there is a positive disposi- 
tion of the property to others in the event the first beneficiary should die 
without issue her surviving, and not a mere disposition of what might be 
left, the first beneficiary is not given an unrestricted power of disposition, 
but only the power to sell or exchange for reinvestment, and she does not 
take the fee absolute. 


Where, in an action to construe a will, the parties request the court to 
define the exact measure of plaintiff’s title and fix and declare the force 


216 IN THE SUPREME COURT. [234 


WooparD v. CLARK. 


and effect of conditions and qualifications annexed thereto, plaintiff is 
entitled to such adjudication, and where the trial court fails to so adjudi- 
cate the cause will be remanded. 


6. Same: Appeal and Error § 1— 


The Supreme Court has no original jurisdiction to declare and define an 
estate conveyed by will, but is limited to a review of the decisions of the 
Superior Courts of the State. 


VaLENTINE, J., took no part in the consideration or decision of this case. 


Apprat by plaintiff from Harris, J.. May Term, 1951, Witson. Error 
and remanded. 

Action under the Declaratory Judgment Statute in which plaintiff 
prays the court to construe the will of William T. Clark with special 
reference to the property devised to her and declare and fix the exact 
quality of her estate therein and her rights, privileges, and responsi- 
bilities in respect thereto. 

On 9 March 1939, William T. Clark, a resident of Wilson County, 
died testate, possessed of a large and valuable estate consisting of both 
real and personal property. In his will, after making certain specific 
gifts and devises, he devised all the rest and residue of his estate to his 
wife and daughter, plaintiff herein, in the following language: 

“Item 15: Subject to the other provisions of my Will, both herein- 
before and hereinafter contained, all the rest and residue of my estate of 
every kind and character, real, mixed, or personal, wheresoever the same 
may be situate, after the payment of the above enumerated legacies, and 
the payment of my debts, charges and costs of administration, taxes of 
all kinds, I give, devise and bequeath unto my wife, Mary H. Clark and 
unto our daughter, Romaine Clark Woodard, share and share alike.” 

Item 16 of the will contains certain provisions regarding the estate 
devised to plaintiff. The testator, by codicil, revoked this item in his 
will and substituted in heu thereof Item 5 of his codicil which is as 
follows : | 

“T hereby revoke Item 16 in my Last Will and Testament and do 
ordain, declare and publish the following in lieu thereof: My daughter, 
Romaine Clark Woodard has no children at the time of the writing of 
this Will. I have no desire to hamper or restrict her in the ownership 
of the property which I am giving her in this my Last Will and Testa- 
ment, but I do desire in the event she dies without issue surviving, that 
the property which I have given to her in this my Last Will and Testa- 
ment shall pass to such of her kindred ag are of my blood, as hereinafter 
named, to-wit: 

“Tf at the death of my daughter, without leaving issue surviving, my 
nephews, William T. Clark, Jr., and Henry Groves Connor, III, and my 
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niece Mary Clark Hussey are each and all living, then the number of 
children which all have, shall be determined and the property passing 
under this provision shall be divided into as many parts as there are 
children of my said nephews and niece, and each of my nephews and 
niece shall take as many parts as he or she has children. 

“In the event of the death of my daughter without issue surviving, 
either of my nephews or my niece shall have no children—(my grand- 
nephews or grandnieces), then the property is to be divided into as many 
parts as there are children—(my grandnephews and grandnieces), the 
one or ones having no children being counted as one of my grandnieces 
or grandnephews, and the nephew or niece which has no children shall 
each take one part and those having children shall take as many parts as 
they have children. 

“If, upon the happening of such event, either one of my nephews or 
my niece shall be dead, leaving issue surviving, such issue shall take such 
part as his, her or their parents would have taken. If, upon the happen- 
ing of such event, either one of my nephews or my niece shall be dead, 
without leaving issue, the property is to be divided among the survivor 
or survivors of their issue, in accordance with the rules herein laid down. 

“T realize that it will be very difficult to ascertain at the death of my 
daughter without issue, what her part of her then estate will be derived 
from this my Last Will and Testament, as the investments which she 
will take from me will doubtless be changed from time to time and the 
identity be lost and converted into other investments. This can only 
be done upon the basis of ascertaining what proportion of her estate at 
her death, which she takes under this my Last Will and Testament, will 
bear to the total of her estate or some such method of caleulation as that. 
My daughter, so long as she lives, is to have full power of disposition, 
whether the property be real or personal; she may sell the same, convey- 
ing an absolute fee simple title thereto; she may convert the same from 
one species of property to another species of property; she may change 
the investments. Any conveyance or disposition made by her shall put 
in the purchaser or vendee an absolute fee simple title. I have heretofore 
given my daughter large sums of money. This Will is in no wise to affect 
her disposition of that or of any sum which she derived from any other 
source, it being my purpose and intent that this provision in my Last 
Will and Testament shall only apply to the property which she takes 
hereunder. 

“Tf my daughter, Romaine Clark Woodard shall leave issue surviving, 
then the provisions which I have herein made in the event of her death 
without issue, of course shall not apply.” 

Item 16 of the will and Item 5 of the codicil are in substantially the 
same language except that in the will the gift over is to his sister, his 
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and his niece, and the basis of division is not identical. 

The plaintiff alleges and contends that she was devised an absolute, 
unqualified estate in and to one-half of the residuum and that the pro- 
visions of Item 5 of the codicil are void and without effect and for that 
reason in no wise limit the absolute title devised to her. The defendants, 
on the other hand, allege and contend that said provisions are valid and 
vest title to said property in them, effective at the death of plaintiff, 
provided she dies without issue. 

No child has yet been born to plaintiff, but she has adopted two chil- 
dren for life. She is anxious to know the exact quality of the estate 
devised to her and her rights in respect thereto. She prays that the 
court adjudge that she is the absolute owner of the property, unaffected 
by any provision of Item 5 of the codicil, and that, in the event the court 
shail not so hold, then that it adjudicate, fix, and declare the exact title 
and interest in the same and the nature and extent of the limitations, 
qualifications, and restrictions imposed on her title by the provisions of 
the codicil. The defendants, asserting a defeasible title in remainder, 
join in plaintiff’s latter prayer. 

The court below entered judgment, the material parts of which are as 
follows: 

“2. That the devise and bequest to Romaine Clark Woodard as set 
forth in Item Fifteen (15) of the Will and Item Five (5) of the Codicil 
are subject to all of the limitations, restrictions, qualifications and con- 
ditions therein contained. 

“3. That Romaine Clark Woodard holds a defeasible fee, only, in and 
to the realty and personalty devised and bequeathed to her under said 
Item Fifteen (15) of the Will and Item Five (5) of the Codicil.” 

It did not, however, undertake to answer and comply with the second 
prayer of plaintiff by spelling out the exact nature and extent of the 
limitations imposed on plaintiff’s title by the provisions of the codicil. 
Plaintiff excepted and appealed. 


Brooks, McLendon, Brim & Holderness for plaintiff appellants. 
Lucas & Rand, Wade A. Gardner, Carr & Gibbons, and Wiley L. Lane 
for defendant appellees. 


BarnuHityt, J. The rules controlling the construction of a will are 
variously stated in numerous decisions of this Court. They all come 
to this: The objective of construction is to effectuate the intent of the 
testator as expressed in his will, for his intent as so expressed is his will. 
Seawell v. Seawell, 233 N.C. 735, and cases cited. 
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A consideration of the language contained in the Clark will in the 
light of this rule leads us to the conclusion that the devise to the plaintiff 
does not vest her with an absolute, unrestricted title to the property she 
received under the will. 

It is true that a devise of real property shall be construed to be a 
devise in fee simple “unless such devise shall, in plain and express words, 
show, or it shall be plainly intended by the will, or some part thereof, 
that the testator intended to convey an estate of less dignity,” G.S. 31-38, 
and a devise generally or indefinitely, standing alone, constitutes a devise 
in fee simple. Buckner v. Hawkins, 230 N.C. 99, 52 S.E. 2d 16, and 
cases cited. But here the devise was made “subject to the other provisions 
of my Will, both hereinbefore and hereinafter contained.” Thus the 
testator, by reference incorporated all the provisions of Item 5 of the 
codicil in, and made them a part of, Item 15 and subjected the devise to 
the limitations thereby imposed. 

These provisions of the will clearly express the intention of the testator 
that plaintiff should take an estate in the residuary devise of less dignity 
than a fee simple. 

The language in the codicil, “I have no desire to hamper or restrict her 
in the ownership of the property . . . but I do desire in the event she 
dies without issue surviving, that the property which I have given to her 

. Shall pass to such of her kindred as are of my blood, as hereinafter 
named,” is inseparably tied in with the succeeding positive disposition 
of the property in the event plaintiff shall die without issue surviving. 
“The property passing under this provision shall be divided”; “shall each 
take one part”; “the property is to be divided”; “shall have such part” 
are not words of recommendation, wish or desire. They are imperative 
and dispositive in nature, effectively devising the property to others in 
the event plaintiff should die without issue surviving. Brinn v. Brinn, 
213 N.C. 282, 195 S.E. 793; Elmore v. Austin, 232 N.C. 18, 59 S.E. 2d 
205. 

This conclusion is supported by at least two other provisions in the 
codicil which clearly indicate the testator intended that plaintiff should 
take less than a fee absolute. He provides a method of ascertaining, at 
the death of plaintiff, that portion of her then estate which represents 
the devise to her. He then, later, says: “I have heretofore given my 
daughter large sums of money. This Will is in no wise to affect her 
disposition of that or of any sum which she derived from any other 
source, it being my purpose and intent that this provision in my Last 
Will and Testament (Item 5 of the codicil) shall only apply to the prop- 
erty which she takes hereunder.” Why provide for the separation of 
her estate at the time of her death, or stipulate that the conditions con- 
tained in the will shall not apply to property he had given her during 
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his lifetime, save to make clear his intent that the conditions shall, as he 
unequivocally states, limit the estate devised ? 

The power of disposition vested in plaintiff is not sufficient to bring 
this devise within the line of cases relied on by plaintiff. The testator 
does not confine the limitation over to property “not used by her” or 
property she does not consume as in Barco v. Owens, 212 N.C. 30, 192 
S.E. 862; or to property which the plaintiff “dies possessed of,” as in 
Carroll v. Herring, 180 N.C. 369, 104 S.E, 892; or “what is left” after 
a power to “use and spend as he chooses, without any restriction,” as in 
Roane v. Robinson, 189 N.C, 628, 127 S.E. 626; or what shall “remain 
unconsumed and undisposed of” pursuant to a power “to use, consume and 
dispose of the same absolutely as she shall see fit” as in Heefner v. Thorn- 
ton, 216 N.C. 702, 6 S.E. 2d 506; or “whatever property there is left” 
pursuant to power “to do as they like with this property” as in Taylor 
v. Taylor, 228 N.C. 275, 45 S.E. 2d 368. 

An unrestricted power of disposition in the first taker is implicit in the 
expressions “what remains,” “such portion as may remain undisposed 
of” and the like. 

Here the limitation over is of the corpus of the estate devised to plain- 
tiff. Nowhere in the will is she, either expressly or impliedly, vested 
with authority to consume, give away, or dispose of any part of the 
principal for her own use or benefit. 

Unquestionably she is granted the power to sell and convey any part 
of the property. However, this power must be construed in the light of 
the other provisions of the will, particularly of Item 5 of the codicil. 
It is inseparably connected with and attached to the discretionary author- 
ity to exchange, convert, invest, and reinvest any part of the property 
as changing conditions may require. As said in Chewning v. Mason, 
158 N.C. 578, 74 S.E. 357: “There is a marked distinction between 
property and power.” When she disposes of any part of the corpus, she 
is to receive a quid pro quo—its equivalent in cash or securities—and 
the property received in exchange becomes a part of the devised estate 
in lieu of that which is conveyed. 

The court below entered judgment that plaintiff is seized of a defeasi- 
ble fee only. But the term “defeasible fee” denotes a base or qualified 
fee in realty. It is peculiar to the law of real property, and is not ordi- 
narily used to denote an estate in personalty. 

The owner of a base or qualified fee has the right to the present posses- 
sion, use, and control of the property. Pendleton v. Williams, 175 N.C. 
248, 95 S.E. 500; Bunting v. Cobb, ante, p. 132. He does not, however, 
have the power to sell and convey any part of the property and vest the 
purchaser with absolute title. This authority is vested in plaintiff. It 
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would seem, therefore, that the adjudication does not adequately define 
the nature and quality of plaintiff’s title. 

It is true the court further adjudged that plaintiff holds title to the 
property “subject to all the limitations, restrictions, qualifications and 
conditions” contained in the will. The plaintiff, however, prays the 
court to fix and declare the force and effect of these conditions and qualli- 
fications and define the exact nature of her title and her rights in and to 
both the personal property and the real estate bequeathed and devised to 
her. She is entitled to a specific answer to her prayer. This the court 
failed to give. : 

Is the language of the codicil sufficient to create a trust? If not, just 
what are the limitations upon plaintiff’s title? At common law there 
could be no limitation over of an estate in personal property without the 
intervention of a trustee. Brown v. Pratt, 56 N.C. 202; Sperght v. 
Speight, 208 N.C. 182, 179 S.E. 461. Does that rule still prevail in this 
State? Hrnul v. Ernul, 191 N.C. 347, 1382 S.E. 2; Baker v. R. R., 178 
N.C. 365, 92 S.E. 170. If so, is it controlling here? These and perhaps 
other questions lie at the root of the problem plaintiff’s petition presents 
to the court. As yet they have not been adequately answered. For that 
reason the cause must be remanded to the end the court may spell out 
plaintiff’s rights and define the limitations attached to her title to the 
property involved. 

Why doesn’t this Court perform this judicial function and be done with 
it? Simply because this Court possesses no original jurisdiction in such 
matters. Its duty is to review the decisions of the Superior Courts of 
the State. The court below must exercise its original jurisdiction. If 
the parties are not then satisfied with the judgment entered they may 
bring the cause back for review. 

Counsel have filed comprehensive briefs. While we have not deemed 
it necessary at this time to cite all the cases to which our attention has 
been directed, they have, none the less, been of material assistance to the 
Court. However, counsel do not undertake to draw any distinction 
between the real and the personal property. Perhaps there is none. In 
any event, it is “a hole worth looking into.” 

Error and remanded. 


VALENTINE, J., took no part in the consideration or decision of this 
case. 
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JAMES H. JACKSON, ADMINISTRATOR OF THE HSTATE OF JUDITH LANE 
JACKSON, DECEASED, v. MOUNTAIN SANITARIUM anp ASHEVILLE 
AGRICULTURE SCHOOL, a Corporation; DR. T. H. JOYNER, anv 
EDGAR A. HANSON. 


(Filed 10 October, 1951.) 
1. Hospitals § 8— 


In this action for maipractice, nonsuit as to defendant hospital is affirmed 
on authority of Wilson v. Hospital, 232 N.C. 362. 


2. Hospitals § 10— 


In this action for malpractice, nonsuit as to the anesthetist affirmed on 
authority of Byrd v. Hospital, 202 N.C. 337. 


3. Trial § 17— 


Error in the exclusion of evidence competent for a restricted purpose 
is not cured because the evidence was offered generally, it being the duty 
of the opposing party to request that its admission be restricted if he 
so desires. 


= 


Physicians and Surgeons § 14— 


A physician or surgeon must (1) possess the degree of learning, skill, 
and ability which others similarly situated possess; (2) must exert his 
best judgment in the treatment and care of his patient; (3) and must 
exercise reasonable care and diligence in the application of his knowledge 
and skill to the patient’s case. 


5. Physicians and Surgeons § 16— 


Where plaintiff, in an action for wrongful death resulting from alleged 
malpractice, relies upon the failure of defendant surgeon to exercise 
reasonable care and diligence in the application of his knowledge and 
skill, plaintiff must not only show that defendant was negligent in this 
respect but also that such negligence was the proximate cause, or one of 
the proximate causes, of the death of his intestate. 


6. Same— 


Ordinarily the standard of care required of a physician or surgeon can 
be established only by expert testimony, but when such standard is estab- 
lished by expert testimony, nonexpert witnesses may testify in most cases 
as to a departure therefrom. 


“. Same— 


Where the evidence is to the effect that a person allergic to ether dies. 
from its use almost immediately, and that in the instant case plaintiff’s 
intestate lived approximately twenty hours after ether was administered, 
the question of whether intestate died as the result of an abnorinal re- 
action to the ether is eliminated. 


8. Same—In proper instances the jury may determine question of proximate 
cause from facts and circumstances without aid of expert testimony. 
Plaintiff introduced medical expert testimony to the effect that it is not 

good medical practice to administer ether or operate while the patient has. 
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a cold, together with medical expert testimony that it is not good medical 
practice to leave a patient unseen for five or six hours after an operation, 
with lay testimony to the effect that defendant-surgeon was advised that 
his patient, plaintiff’s intestate, had a cold but that defendant neverthe- 
less operated, and that he did not visit intestate for some five or six hours 
after the operation, with further expert testimony that death resulted 
from cerebral edema due to anoxia. Held: The evidence is sufficient for 
the jury to determine the question of proximate cause as an inference from 
the facts and circumstances shown in evidence, and therefore an instruction 
to the effect that if it did not appear from the evidence that intestate 
would not have died if defendant or some competent physician or a nurse 
had been with her after the operation, there would be no evidence of proxi- 
mate cause, is error as requiring medical expert testimony as the sole 
method of establishing this essential element. 


VALENTINE, J., took no part in the consideration or decision of this case. 


AppgEaL by plaintiff from Patton, Special J., February Term, 1951, 
BuNncoMBE. 

Civil action to recover damages for the alleged wrongful death of 
plaintiff’s intestate. 

Pursuant to arrangements made the preceding day, defendant Joyner 
performed a tonsillectomy on plaintiff’s intestate on the morning of 20 
December 1948, She was carried to the operating room about 9:30 
a.m. Although the operation was completed about 10:30, she was not 
taken to her room until about 11:30. At that time she was in a comatose 
state. She continued in that state until about 5:45 a.m., 21 December, 
when she died. After reaching her room, she did not move until spasms 
set in later. She was hot and feverish, her temperature going up to 107. 
Although the child’s mother made repeated efforts through the nurses 
to get in touch with Dr. Joyner, he did not visit the patient until about 
5:15 p.m. He then did nothing for her—just stood and looked at her 
about five minutes. Glucose was administered about 5:30 under Dr. 
Joyner’s orders. He returned about 7:00 p.m. The patient was then 
having spasms. He did nothing then, but returned about 9:00 or 9:30. 
The nurses began to give oxygen about 7:40. Dr. Joyner returned about 
12:00 midnight. He left the hospital for home to get some rest about 
2:30 a.m. The mother asked him why he did not come and attend to 
Judith. He said he was so busy he just did not have the time to attend 
to her. 

On 19 December the mother told the doctor Judith had a cold and 
her nose was running. He said he would have to operate the next day 
because he was leaving town, and it did not matter that she had a cold. 
She told him she wanted her doctor to administer the anesthetic. He 
said no: they had a man—Edgar Hanson—to do the work and he would 
use him. 
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Hanson administered the anesthetic and later went to the patient’s 
room about 3:00 p.m. He took Judith and “pitched her up.” 

It is not good medical practice to leave a patient unseen for a period 
of five or six hours after an operation. The doctor should see that the 
patient is in good condition. It is bad medical practice to administer 
ether and operate while the patient has a cold. He is apt to die a typical 
anesthesia death. It is very hazardous because it is very likely to cause 
the infection to spread into the lungs, causing either pneumonia or a 
collapse of the lungs. 

After death the lungs of plaintiff’s intestate revealed rather numerous 
areas where the air sacs were filled with pus cells. Pus also appeared 
in the bronchial tubes. There was evidence of limited pneumonia and 
also edema. 

A person who is allergic to ether dies from its use almost immediately 
—-sometimes even before an incision can be made. 

Post-operative hyperthermia follows convulsions due mostly to ether. 
When a patient remains in a comatose state for more than one and one- 
half or two hours after ether is administered, there is cause for alarm. 
The physician should immediately begin the use of oxygen, examine the 
patient for shock, and take other precautions, keeping in constant touch 
with the patient. 

Plaintiff’s intestate died from cerebral edema due to anoxia, that is, 
lack of oxygen. This was in all probability due to anesthesia. 

These facts in substance constitute outstanding features of the evidence 
offered by the plaintiff. The evidence offered by defendant was in many 
respects in sharp conflict. However, the questions raised on this appeal 
require a consideration of the evidence in the light most favorable to 
plaintiff. 

The court entered judgment as in case of nonsuit as to all the defend- 
ants except Dr. Joyner. As to him, appropriate issues were submitted 
to the jury. They, for their verdict, found that the death of plaintiff’s 
intestate was not caused by the negligence of said defendant. From 
judgment on the verdict plaintiff appealed. 


W. W. Candler, Don C. Young, and Cecil C. Jackson for plaintiff 
appellant. 

Smathers & Meekins for defendants Mountain Sanitarium and Ashe- 
ville Agriculture School and Edgar A. Hanson. 

Harkins, Van Winkle, Walton & Buck for defendant Dr. T. H. Joyner. 


Barwnuitt, J. The record fails to disclose any evidence of sufficient 
probative force to require the submission of issues as against the cor- 
porate defendant. Hence the judgment of nonsuit as to it must be 
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affirmed. Wilson v. Hospital, 232 N.C. 362, 61 S.E. 2d 102, and cases 
cited. See Anno, 60 A.L.R. 147. 

The judgment of nonsuit as to the defendant Haun is sustained on 
authority of Byrd v. Hospital, 202 N.C. 337, 162 S.E. 738. What is 
there said is controlling here. 

However, different questions are presented on plaintiff’s appeal from 
the judgment on the verdict as to the defendant Joyner. 

Dr. Peasley performed an autopsy on the body of plaintiff’s intestate. 
He made a detailed written report of his findings, He identified this 
report. Thereafter, plaintiff offered it in evidence. Objection thereto 
was sustained. In this there was error. This error is not cured, as 
contended by the defendant, by the fact the plaintiff offered the report 
generally and not specifically for the purpose of corroboration. If the 
defendants desired the evidence to be so restricted, it was their duty to 
request the court to so instruct the jury. 

In the course of its charge, the court below instructed the jury as 
follows: 

“The Court instructs you, gentlemen of the jury, that if it does not 
appear that if the defendant or another physician or a competent nurse 
had been with the deceased, she would not have died or that her death 
was the result of her condition prior to the operation which could have 
been discovered by the defendant by any examination which it was his 
duty to make, then there would be lack of proximate cause.” 

This must be held for error. 

In former decisions of this Court, we have fully discussed the requisite 
standard of learning and skill and the duty of a physician or surgeon 
who undertakes to render professional services to a patient. Nash v. 
Royster, 189 N.C. 408, 127 S.E. 356; Groce v. Myers, 224 N.C. 165, 29 
S.E. 2d 553; Wilson v. Hospital, supra. Briefly stated, it comes to this: 
(1) He must possess the degree of professional learning, skill, and ability 
which others similarly situated ordinarily possess; (2) he must exert 
his best Judgment in the treatment and care of his patient; and (3) he 
must exercise reasonable care and diligence in the application of his 
knowledge and skill to the patient’s case. 

There is no evidence in the record tending to show that Dr. Joyner 
did not possess the requisite knowledge and skill. Plaintiff does not 
seriously contend to the contrary. His case is made to rest upon the: 
allegation that said defendant, in treating plaintiff’s intestate, failed to 
exercise reasonable care and diligence in the application of such knowl- 
edge and skill, and the evidence in support thereof. To make out his 
case he must not only prove that the defendant was negligent in this 
respect, but also that such negligence was the proximate cause, or one of 
the proximate causes, of the death of his intestate. 
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The court below, in the quoted excerpt from the charge, instructed the 
jury that there is a failure of proof of proximate cause unless it is made 
to appear (1) that if the defendant or another physician or a competent 
nurse had been with the deceased she would not have died, or (2) that 
her death was the result of her condition prior to the operation which 
could have been discovered by the defendant by an examination which 
it was his duty to make. Thus the court laid down the rule that in cases 
of this kind proximate cause can be established only through the medium 
of expert testimony and, in effect, eliminated “the greater weight of the 
evidence” rule as to the burden of proof which applies in civil cases. It 
must be made to appear by expert testimony that the defendant or an- 
other physician or a competent nurse, if present, would have saved the 
life of this child, or else there was no actionable negligence. There could 
be no commerce between the facts in evidence and the rationalization of 
the jury unless such facts were established by expert testimony. The jury 
must have so understood. 

The courts generally recognize that the science of medicine is an ex- 
perimental science and they have been extremely careful to protect phy- 
siclans and surgeons against verdicts resting on non-expert testimony in 
those cases where non-expert testimony could constitute nothing more 
than mere conjecture or surmise and in which only an expert could give 
a competent opinion or draw a reliable inference. Yet this Court has 
not and could not go so far as to say that in no event may a physician or 
surgeon be held liable for the results of his negligence unless the causal 
connection between the negligence and the injury or death be established 
by the testimony of a brother member of defendant’s profession. Indeed, 
we doubt that a physician or surgeon could be found who would be willing 
to testify unequivocally, in any case, that if he had been present he 
could have prevented the injury or death. In any event, such a rule 
would erect around the medical profession a protective wall which would 
set it apart, freed of the legal risks and responsibilities imposed on all 
others. 

It is true it has been said that no verdict affirming malpractice can be 
rendered in any case without the support of medical opinion. If this 
doctrine is to be interpreted to mean that in no case can the failure of a 
physician or surgeon to exercise ordinary care in the treatment of his 
patient, or proximate cause, be established except by the testimony of 
expert witnesses, then it has been expressly rejected in this jurisdiction. 
Groce v. Myers, supra; Wilson v. Hospital, supra; Covington v. James, 
214 N.C. 71, 197 S.E. 701; Gray v. Weinstein, 227 N.C. 468, 42 S.E. 
2d 616. 

Rightly interpreted and applied, the doctrine is sound. Opinion evi- 
dence must be founded on expert knowledge. Usually, what is the 
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standard of care required of a physician or surgeon is one concerning 
highly specialized knowledge with respect to which a layman can have 
no reliable information. As to this, both the court and jury must be 
dependent on expert testimony. Ordinarily there can be no other guide. 
For that reason, in many instances proximate cause can be established 
only through the medium of expert testimony. There are others, how- 
ever, where non-expert jurors of ordinary intelligence may draw their 
own inferences from the facts and circumstances shown in evidence. 
Groce v. Myers, supra; Buckner v. Wheeldon, 225 N.C, 62, 33 S.E. 2d 
480; Mitchell v. Saunders, 219 N.C. 178, 138 S.E. 2d 242; Olinger v. 
Camp, 215 N.C. 340, 1 S.E. 2d 870; Pendergraft v. Royster, 203 N.C. 
384, 166 S.E. 285, 41 A.J. 243; Anno. 69 A.L.R. 1154; 129 A.L.R. 116. 

When the standard of care, that is, what is in accord with proper 
medical practice, is once established, departure therefrom may, in most 
cases, be shown by non-expert witnesses. 

Here the plaintiff, in the type of evidence offered, has met the test. 
What the approved practice and the approved treatment are under the 
circumstances disclosed by plaintiff’s evidence, as well as the probable 
cause of death, have been established, at least prima facie, by expert 
testimony. Failure of the physician to follow the approved practice and 
administer the approved treatment with ordinary care and diligence is 
made to appear by lay testimony. 

Plaintiffs expert testimony tends to show that it is bad practice to 
administer ether to a person who is suffering from a common cold. The 
intestate’s mother informed the surgeon that the child then had a cold. 
It was not essential that plaintiff prove that the defendant failed to 
make an examination to discover what he already knew. 

Due to allergy and the varying conditions of the human system, the 
reaction of a particular person to a specific drug is not always pre- 
dictable. Lappard v. Johnson, 215 N.C. 384, 1 S.E. 2d 889. Ether, when 
administered in a careful manner and in acceptable dosage, may cause 
the death of the patient. In such cases, however, the patient will die 
almost instantly. Plaintiff’s intestate lived approximately twenty hours. 
Thus, death from abnormal reaction in the nature of an allergy is 
elirc:inated. 

It follows that plaintiff’s evidence, standing alone, is fully sufficient to 
support the inference of actionable negligence. The weight and credi- 
bility of the defendant’s evidence are jury questions. Whether it is suf- 
ficient to rebut the evidence offered by plaintiff is for the jury to decide. 
Hence, what inferences and deductions should be drawn from the testi- 
mony, when considered as a whole, was for the jury to decide, under 
proper instructions from the court. 
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The defendants on their appeal here cite and rely on Smith v. Whar- 
ton, 199 N.C, 246, 154 S.E. 12, and it is apparent the court below, in 
giving the quoted instruction, relied on what was there said. However, 
that decision does not warrant the interpretation accorded it by the de- 
fendants. It is true that Connor, J., speaking for the Court in that 
case, said: “It does not appear that if defendant, another physician or a 
competent nurse had been with her, she would not have died, nor does 
it appear that her death was the result of her condition prior to the 
operation which could have been discovered by any examination which 
it was the duty of the defendant to make.” But that is not laid down as 
an exclusive method of proof. Indeed, the opinion specifically states 
that the question whether plaintiff must resort to expert testimony to 
establish want of due care was not presented or decided. In so doing, 
the court used this language: 

“We do not decide the question discussed in the briefs filed in this 
Court, as to whether in the absence of testimony of expert witnesses 
tending to show that defendant, a physician and surgeon, failed to exer- 
cise the care ordinarily required of men of his profession, with respect 
to patients under circumstances similar to those in the instant case, 
plaintiff was not entitled to recover in this action, for that there was no 
evidence from which the jury could find that he was negligent... We 
do not deem it wise to discuss or to decide the question until it shall be 
necessary for us to do so.” 

As to the corporate defendant and defendant Hanson: Affirmed. 

As to defendant Joyner: New trial. 


VALENTINE, J., took no part in the consideration or decision of this 
case. 


IN THE MATTER OF THE WILL oF HANNAH WILLIAMS, SR. 
(Filed 10 October, 1951.) 


Wills § 6—Signature of testator may appear in any part of the instrument. 


A will may be signed by testator, or by another person in his presence 
and by his direction, at any place in the instrument, since the statute does 
not require that the signature be “subscribed,” G.S. 31-3, and therefore 
testimony to the effect that the instrument was written at the direction 
of testatrix and in her presence and in accordance with her wishes, and 
that her name appeared thereon in the beginning in the words “will of 
Hannah Williams, Sr., and that after it was written it was read to her 
and she stated that it was correct, is held sufficient to support a finding 
by the jury that the paper writing was signed in the name of testatrix by 
the draftsman in her presence and at her request. 
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AppEaL by caveators Essie Allen Robinson and Junius L. Williams, 
from Burney, J., at April Term, 1951, of NortHamprTon, 

Proceeding to probate in solemn form will of Hannah Willams, Sr., 
on issues raised by caveat filed by caveators above named. 

The propounders, in their petition to the court, allege, among other 
things, substantially the following: 

1. That Hannah Williams, Sr., late of Northampton County, North 
Carolina, died testate 2 March, 1922,—being at the time the owner of 
the real estate hereinafter mentioned. 

2. That the petitioners propound for probate in solemn form a paper 
writing, bearing date 17 May, 1920, purporting to be the last will and 
testament of Hannah Williams, Sr., the original of which is on file in 
office of Clerk of Superior Court of Northampton County, North Caro- 
lina, and a copy of which, marked Exhibit A, is as follows: 


Exuisit “A”—HannauH WILuiamMs’ WILL. 


“Garysburg, N.C. 
May 17th, 1920 
“Will of Hannah Williams, Sr. 
Garysburg, North Carolina 
Northampton County 


“T give the following property to the parties, or persons named below. 
“To A. W. Williams, I give (2) two acres situated on the North side 
joining Mr. G. E, Ransom. 
“To W. M. Williams, I give (2) two acres situated on the North side 
joining G. E. Ransom, and the (2) acres given A. W. Williams. 
“To Essie Allen, I give (1) acre, situated on the North side joining 
G. E. Ransom, and W. M. Williams. 
“To Junius L. Williams, I give (1) one acre situated on the North 
joining G. E. Ransom, and Essie Allen. 
“To W. W. Williams, I give the house and all of the other land. 
“To Mary Mason, I give ($5.00) Five Dollars in money. 
“To Esta Williams, I give ($5.00) Five Dollars in money. 
“To Earnest Williams, I give ($5.00) Five Dollars in money. 
“T also appoint or designate W. W. Williams as Administrator of my 
estate without bond. 
“We certify that Hannah Williams, Sr., was in her sound mind. 
“Witness this May 17th, 1920. 
(s) L. N. Neat (SEALED) 
(s) M. P. Sweatt (SEaxLEpD) 
(s) Prter Sweatr (SEaLep).” 
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8. That theretofore said paper writing has been duly offered for and 
admitted to probate in common form in Superior Court of Northampton 
County, North Carolina, as the last will and testament of Hannah Wil- 
liams, Sr., and W. W. Williams then qualified as executor thereof; and 
now petitioners desire and move that the probate thereof be in solemn 
form to the end that there may be no future controversy. 

4, That petitioners are now the owners in fee simple and equitably 
entitled to 830/32 undivided interest in and to all the real estate devised 
in said paper writing, having acquired title thereto in following manner : 

(a) On 21 January, 1929, Walter W. Williams, the sole residuary 
devisee in said paper writing, and his wife, executed a deed of trust, duly 
registered, to John A. Suiter, Trustee, in which they conveyed, with 
general warranty, all the real estate devised in said paper writing, to 
secure the payment of a certain indebtedness to William M. Person, with 
power of foreclosure in the event of default in payment thereof at 
maturity. 

(b) Default occurred in the payment of the indebtedness, and John A. 
Suiter, Trustee, having been duly requested to do so, and in the exercise 
of the power of foreclosure, sold all the land conveyed by said deed of 
trust, and pursuant thereto on 8 March, 1932, executed a deed, which is 
duly registered, to William M. Person, as the last and highest bidder. 

(c) On 6 April, 1949, Wilham M. Person died intestate, being at the 
time the owner in fee and equitably entitled to and in possession of all 
the real estate so conveyed to him by John A. Suiter, Trustee. And 
petitioners, and two others named, are all the heirs at law of William M. 
Person, deceased, who, prior to filing the petition for probate of said 
paper writing in solemn form, duly requested W. W. Williams, as 
executor, to make application, within ten days after date of service 
thereof, to Superior Court of Northampton County for the probate in 
solemn form of said paper writing as the last will and testament of 
Hannah Williams, Sr., and duly notified him that upon his failure so to 
do, they, as persons interested in the estate in the manner as above set 
forth, would apply therefor to the Superior Court. 

The caveators, in their caveat, set forth, among other things: 

That the paper writing, Exhibit A, propounded for probate in solemn 
form is not the last will and testament of Hannah Williams, Sr., for 
that: “(a) As these caveators are informed and believe, and upon such 
information and belief aver, that the paper writing as aforesaid was not 
signed by the said Hannah Williams, Sr., nor was it signed by anyone for 
her or at her direction. 

“(b) At the time of the alleged writing of said paper, purporting to 
be her last will and testament, the said Hannah Williams, Sr., was not 
competent to make a last will and testament. 
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“(e) That such paper writing purporting to be a will was obtained by 
undue influence and fraud.” 

The cause was duly transferred to Superior Court of Northampton 
County for trial, and was tried at April Term, 1951. 

Upon the trial: Rev. L. N. Neal, “one of the witnesses to the will,” 
being duly sworn, testified: “I am 84 years old... I knew Hannah 
Williams, Sr... . Hannah Willams, Sr. could not read or write.” “Q. 
I hand you a paper writing bearing date of May 17, 1920, which purports 
to be the will of Hannah Williams, Sr., which has been identified by the 
Court Reporter as ‘A.’ Please examine this paper writing and state in 
whose handwriting it is written.” Caveators object—overruled—excep- 
tion. “A. I wrote this will. Mrs. Williams sent for me and Rev. Sweatt to 
come down to her place. She requested me to write this paper writing 
for her. Hannah Williams told me the purpose for which she wanted this 
paper writing written.” Caveators object—overruled—exception. “Han- 
nah Williams told me that she wanted me to write her will. She told me 
she owned the homeplace upon which she lived. She told me what she 
wanted to do with her property at the time I wrote this paper writing. 
I wrote this paper in accordance with what Hannah Williams, Sr., told 
me as to the disposition she desired to make of her property after her 
death. I wrote this paper writing by her authority and direction and in 
her presence . . . in her room in the house where she lived which was 
on her homeplace. Rev. M. P. Sweatt and another young man by the 
name of Sweatt were present when the paper writing was written and 
signed. I was present, Hannah Williams, Sr. was present and they were 
all present. After the paper was written, I read it over to her and asked 
her if it was correct. She answered, ‘Yes.’ She acknowledged it in the 
presence of me and the other witnesses. I signed the name of Hannah 
Williams, Sr. at the head of this paper writing in her presence and at 
her request. I did so in the presence of the other witnesses. M. P. 
Sweatt, Peter Sweatt and myself signed and subscribed the paper writing 
as witnesses in Hannah Williams’ presence, at her request and in the 
presence of each other. Hannah Williams, Sr. was well and hearty, up 
and about, walking all over the house . . . In my opinion Hannah Wil- 
hams Sr. had mind enough at the time this paper was executed to know 
the property she owned, who her kin people were and the claims which 
they made upon her and the effect of making a will. I did not see or 
overhear anyone coerce or compel Hannah Williams, Sr. to make this 
will, and she acted freely and voluntarily.” 

Then on cross-examination, the witness was asked these questions, to 
which he answered as shown: 

“Q. Did you see in this paper writing where this woman signed it 
or not? 
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“A. No, I signed it for her at her request. 

“Q. Is there anywhere on this paper where you signed at her request? 

“A. I don’t know. I think so.” 

And continuing in part, “At the top of the paper shows what she asked 
me to do.” “Q. You have in this paper ‘Will of Hannah Williams, 
Garysburg, N.C.’ That is the only place you have it in the will?” “A. 
That is right. I put it in there to identify who she was and where she 
lived, That is why I put it there. I don’t remember exactly the words 
she said to me on this occasion .. .” 

Peter Sweatt, “one of the witnesses to the will,” testified in pertinent 
part: “I knew Hannah Williams and she lived about three-quarters of 
a mile from me and I would see her and talk to her practically every week 
... I know W. W. Williams. He is son of Hannah Williams. He 
stayed with and took care of his mother as long as she lived. My name 
appears as a subscribing witness to the paper writing dated May 17, 
1920, which purports to be the will of Hannah Williams, Sr., and is 
identified as ‘A.’ I saw it written by L. N. Neal. L. N. Neal wrote the 
paper at the request of Hannah Williams, Sr.” 

“Q. Did you hear Hannah Williams, Sr. say the purpose for which 
she wanted this paper writing?” Caveators object—overruled—exception. 

“A. I do not remember for what purpose she said she wanted it writ- 
ten. Hannah Williams, Sr. told me at the time . . . that she owned the 
homeplace upon which she lived.” 

“Q. Was this paper writing written in accordance with what Hannah 
Williams, Sr. said she wanted to do with her property after she died ?” 
Caveators object—overruled—exception. 

“A. Yes. This paper was written by her authority and at her direc- 
tion, in her room in her house. M. P. Sweatt, Rev, Neal, myself and 
Hannah Williams, Sr. were present when this paper was written. This 
paper was read to Hannah Williams, Sr. She said that was what she 
wanted to do with her property. 

“L. N. Neal signed the name of Hannah Williams, Sr. at the top of 
this will in her presence, at her request and by her direction. L. N. Neal, 
M. P. Sweatt and I signed and subscribed this paper writing as witnesses 
in her presence and at her request and in the presence of each other. 
M. P. Sweatt was my father. He is now dead. I know his signature and 
that is his genuine signature to the paper writing as one of the subscrib- 
ing witnesses. 

“Hannah Williams was getting along and around all right and I think 
she was normal. In my opinion she had mind enough at the time this 
paper was written to know who her kin people were and their claims 
upon her and what property she owned and the effect of making a will. 
I never saw her when she did not have such mental capacity. I never 
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saw anyone do or say anything to coerce or compel Hannah Williams, 
Sr., to make this will.” 

The propounders offered testimony of other witnesses tending to show 
that, at all times prior to her death, Hannah Williams, Sr., had mental 
capacity to know what property she had, who her kinspeople were, their 
claims upon her, and the effect of making a will. 

Propounders then offered in evidence the paper writing bearing date 
17 May, 1920, which purports to be the will of Hannah Williams, Sr., 
and identified as “A,” hereinabove copied. 

Caveators object—overruled—exception. 

Propounders further offered evidence tending to show the following: 

I. That Hannah Williams, Sr., had four children— 

(1) A. W. Williams, who predeceased her, leaving no children. 

(2) W. M. Williams, who predeceased her, leaving no children. 

(3) Elizabeth Williams Allen who predeceased her, leaving a daugh- 
ter, Essie Allen Robinson; and 

(4) W. W. Williams, who is living, and then in the courthouse. 

II. That (1) Junius L. Williams is son of Junius L. Williams, Sr., a 
brother of Hannah Williams, Sr. 

(2) Esther Williams, sister of Junius L. Williams, and niece of 
Hannah Williams, Sr., is dead. 

(38) Mary Mason, sister of Esther Williams and Junius L. Williams, 
and niece of Hannah Williams, Sr., is dead. 

(4) Ernest Williams, brother of Esther Williams, Mary Mason and 
Junius L. Williams, is nephew of Hannah Williams, Sr. 

ITI. That Hannah Williams, Sr., owned her homeplace at time of her 
death. 

And propounders also offered in evidence record of deed of trust from 
Walter W. Williams and wife to John A. Suiter, Trustee, and of deed 
from John A. Suiter, Trustee, to William M. Person, and testimony 
tending to show the facts pertaining to their interest in the estate as set 
forth in their petition as hereinabove stated, and to their request that 
W. W. Williams, as executor, apply to the court for probate of said 
paper writing in solemn form. Caveators object—overruled—exception. 

Caveators offered no evidence. 

At the close of evidence propounders tendered these issues, which were 
submitted to and answered by the jury as shown: 

“1, Are the propounders persons interested in the estate of Hannah 
Williams, Sr. ? 

“Answer: Yes. 

“9. If so, did the propounders notify and request W. M. Williams, 
Executor, to offer said paper writing for probate in solemn form as the 
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last will and testament of Hannah Williams, Sr. as alleged in the peti- 
tion { 

“Answer: Yes. 

“3. If so, did W. W. Williams, Executor, fail to offer said paper 
writing for probate in solemn form as the last will and testament of 
Hannah Williams, Sr. ? 

“Answer: Yes. 

“4, If so, was the paper writing dated May 17, 1920 and offered for 
probate as the last will and testament of Hannah Williams, Sr., deceased, 
signed and executed according to law? 

“Answer: Yes. 

“5. If so, did the said Hannah Williams, Sr. have mental capacity to 
make a will on the 17th day of May 1920? 

“Answer: Yes. 

“6. If so, was the execution of said paper writing procured by undue 
influence or fraud ? 

“Answer: No. 

“7, Is the paper writing dated May 17, 1920 offered for probate by 
Elizabeth Lane and others, and every part thereof, the last will and testa- 
ment of Hannah Williams, Sr. ? 

“Answer: Yes.” 

Caveators objected to submission of the first, second and third issues. 
Objection overruled—exception. They thereupon “requested the court 
to answer the fourth issue No, which the court refused to do and to which 
the caveators excepted.” 

Judgment was signed by the court in accordance with the verdict, to 
which caveators excepted, and appealed to Supreme Court and assign 
error. 


E.R. Tyler and Gay & Midyette for propounders, appellees. 


Charles W. Williamson, Floyd T, Hall, and P. H. Bell for caveators, 
appellants. 


Winporne, J. The pivotal question here presented is this: In the 
light of the testimony of the two subscribing witnesses, who testified in 
the trial below, is the paper writing propounded for probate “signed” by 
Hannah Williams, Sr., within the purview of G.S. 31-3 which prescribes 
the requirements for formal execution of a written will with witnesses? 
The answer is “Yes.” 

In this State it is provided by statute G.S. 31-3 that “no last will or 
testament shall be good or sufficient, in law, to convey or give any estate, 
real or personal, unless such last will shall have been written in the testa- 
tor’s lifetime, and signed by him, or by some other person in his presence 
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and by his direction, and subscribed in his presence by two witnesses at 
least, no one of whom shall be interested in the devise or bequest of the 
estate . . .” 

This statute is similar in purport to the statute G.S. 22-2 pertaining 
to contracts requiring writing, generally known as the statute of frauds, 
which declares that “all contracts to sell or convey any lands .. . shall 
be void unless said contract, or some memorandum or note thereof, be put 
in writing and signed by the party to be charged therewith, or by some 
other person by him thereto lawfully authorized.” 

That the name of the testator may be signed to the paper writing by 
some other person in his presence and by his direction is expressly 
authorized by the statute G.S. 31-3. Such is the case also in instances to 
which the provisions of G.S. 22-2 apply. The principle is recognized in 
Devereux v. McMahon, 108 N.C. 184, 12 S.E. 902; In re Johnson, 182 
N.C, 522, 109 S.E, 3738; S. v. Abernethy, 190 N.C. 768, 130 S.E. 619, 

And with respect to the signing by the testator, or by “the party to 
be charged,” as the case may be, this Court in interpreting the statutes, 
has held that when a signature is essential to the validity of the instru- 
ment, it is not necessary that the signature appear at the end unless the 
statute uses the word “subscribe.” Devereux v. McMahon, supra; Hall 
v. Misenheimer, 187 N.C. 1838, 49 S.E. 104; Richards v. Lumber Co., 
158 N.C. 54, 73 S.E. 485; Boger v. Lumber Co., 165 N.C. 557, 81 S.E. 
784; Burriss v. Starr, 165 N.C, 657, 81 S.E. 929; Peace v. Edwards, 170 
N.C. 64, 86 S.E. 807; Alexander v. Johnston, 171 N.C. 468, 88 S.E. 785; 
S. v. Abernethy, supra; Corp. Comm. v. Wilkinson, 201 N.C. 344, 160 
S.E. 292; Paul v. Davenport, 217 N.C. 154, 7 S.E. 2d 352; In re Will of 
Goodman, 229 N.C. 444, 50 S.E. 2d 34. 

In the Richards case, supra, Clark, C. J., writing for the Court, de- 
elared that “this has always been ruled in this State in regard to wills, 
as to which the signature may appear anywhere.” This declaration is 
recognized in Boger v. Lumber Co., supra; Burriss v. Starr, supra; 
Peace v. Edwards, supra; Alexander v. Johnston, supra. 

And in Boger v. Lumber Co., supra, it is said that “the authorities 
make a distinction between statutes requiring instruments to be signed 
and those requiring them to be subscribed, holding with practical una- 
nimity, in reference to the first class, that it is not necessary for the name 
to appear at any particular part of the instrument, if written with the 
intent to become bound; and as to the second class, that the name must be 
at the end of the instrument.” 

In the light of these principles, the testimony of the subscribing wit- 
nesses, in the present case, is sufficient to support a finding by the jury 
that the paper writing in question was signed in the name of Hannah 
Williams, Sr., by Rev. L. N. Neal in her presence and at her request, 
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within the meaning of the statute G.S. 31-8. The words “will of” pre- 
ceding the name of Hannah Williams, Sr., given their ordinary meaning, 
tend to identify the paper writing as her will, and to indicate that she 
knew it to be her will. 

All other questions stated in the brief of appellants have been given 
due consideration, and each is found to be without merit. 

Hence in the Judgment below we find 

No error. 


STATE v. L. C. PARKER. 


(Filed 10 October, 1951.) 
1. Criminal Law § 44— 


A motion for continuance is addressed to the sound discretion of the 
trial court and its ruling thereon is not reviewable when no abuse of dis- 
cretion appears upon the face of the record. 


2. Criminal Law § 12f— 


In those instances in which the Recorder’s Court and the Superior 
Court are given concurrent jurisdiction, that court which first takes cogni- 
zance of the offense acquires the case, and when defendant enters a plea 
in abatement in that court which later issues process for the same offense, 
such plea should be sustained. G.S, 7-64; Chap. 268, sec. 6, Public-Local 
Laws 1911. 


3. Conspiracy § 3— 
A criminal conspiracy is an agreement between two or more individuals 
to do an unlawful act or to do a lawful act in an unlawful manner, the 
crime being the illegal agreement and not its execution. 


4, Criminal Law § 52a (3)—- 


When the State relies upon circumstantial evidence, the circumstances 
must be such as to produce in the minds of the jurors a moral certainty 
of defendant’s guilt, and exclude any other reasonable hypothesis. 


5. Conspiracy § 6— 

While a criminal conspiracy may be shown by circumstantial evidence, 
evidence tending to show merely that defendant was guilty of a criminal 
offense, but leaves in the realm of conjecture the question of his unlawful 
agreement with others to commit the offense, nonsuit on the charge of 
conspiracy should be granted. 

6. Intoxicating Liquor § 4a— 


Possession of any quantity of nontax-paid liquor is unlawful anywhere 
in this State without exception. G.S. 18-48. 
7. Intoxicating Liquor § 9b-— 


Illegal possession of intoxicating liquor is prima facie evidence that its 
possession is for the purpose of sale. G.S. 18-11. 
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8. Intoxicating Liquor § 4b— 


Possession of intoxicating liquor in violation of statute may be either 
actual or constructive. 


9. Intoxicating Liquor § 9d— 


Evidence tending to show that defendant had ninety-six gallons of 
intoxicating liquor in the basement of the tenant house on defendant’s 
farm, and that defendant alone had the key to the door to the basement, 
is sufficient to support constructive possession. 


10. Criminal Law § 88— 


Where separate judgment is entered on conviction of each count in the 
bill of indictment, and conviction on one or more of the counts cannot be 
sustained, the cause will be remanded to the trial court for proper judg- 
ment on the remaining counts. 


AppEaL by defendant from Hatch, Special Judge, at Regular February 
Term, 1951, of JoHNsTon. 

Criminal prosecutions upon two bills of indictment, each containing 
two counts, returned by grand jury at February Term, 1951, of Superior 
Court of Johnston County, charging that on 20 January, 1951, defend- 
ant unlawfully and willfully (1) did combine, conspire and confederate 
with one Elmo Allen to unlawfully possess intoxicating liquor upon 
which taxes due the United States Government and the State of North 
Carolina had not been paid; (2) have and possess ninety-six gallons of 
intoxicating liquor upon which taxes due the State of North Carolina and 
United States Government had not been paid; (3) did have and possess 
alcoholic liquors upon which taxes due the United States Government 
and the State of North Carolina had not been paid, for the purpose of 
sale; and (4) at divers other times prior thereto, transport upon a motor 
vehicle intoxicating liquors upon which taxes due the State of North 
Carolina and United States Government had not been paid, to all of 
which defendant pleaded not guilty. 

However, upon the call of the case in Superior Court on Friday, 
16 February, 1951, and before pleading, defendant moved for continu- 
ance for the term upon two grounds: (1) The bill of indictment having 
been returned on Wednesday, 14 February, 1951, and defendant having 
been arrested around 3 p.m., same day, and kept in custody until court 
adjourned, he had not had sufficient time to prepare his defense; and 
there were two material witnesses, naming them, who were absent, and 
for whom subpoena had been issued and returned by the officer showing 
that they were “not to be found in Johnston County”; and (2) the 
solicitor, in opposing defendant’s motion for continuance, had made 
prejudicial statement in the presence of prospective jurors. The motions 
were denied—and defendant excepted. 
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Defendant then moved to quash the bill of indictment, in so far as 
the charge preferred against him in Recorder’s Court of Johnston County 
on 20 January, 1951, as shown by warrant then issued out of said court, 
covers the charges in Superior Court. In support thereof defendant 
offered as evidence the two bills of indictments on which the prosecution 
rests, as hereinabove described, and the warrants so issued by the Record- 
er’s Court. The charge in the warrant is possession on 20 January, 1951, 
of “A complete distillery for the manufacture of whiskey,” and of “96 
gallons of whiskey on which the tax imposed by the State of North Caro- 
lina and the tax imposed by the United States had not been paid.” In 
addition thereto, defendant proposed to show by the sheriff the identity 
of the charge in the warrant and of like charge in the bills of indictment. 
Objection by the State was sustained. 

In this connection the record shows that warrant for defendant was 
issued out of Recorder’s Court on 20 January, 1951, upon affidavit of one 
of the officers taking part in the seizure of the intoxicating liquor here 
involved, and on 21 January, 1951, defendant was arrested by same officer 
under the warrant and placed in jail and kept there until he gave bond. 
Later he moved in the Recorder’s Court for a jury trial. And it is 
admitted that, therefore, the charges contained in the warrant have not 
been tried or disposed of. 

Motion to quash was denied and defendant excepted. 

Upon the trial in Superior Court the State offered evidence tending 
to show substantially this narrative: Defendant, L. ©, Parker, lives in 
Raleigh, but has a farm about 20 miles away in Cleveland Township, 
Johnston County, on which he has a tenant house in which Elmo Allen 
lives. The basement to this house is of cement blocks. 

On 20 January last, about 10:30 o’clock a.m., officers of Johnston 
County, and a patrolman, went to said place of defendant. Elmo Allen 
and his wife were there but defendant was not. The officers walked 
around the house with Elmo Allen, and seeing black builder’s paper over 
the basement windows, one of the officers asked what was in the basement, 
and “he said he didn’t know, that he was not permitied in that part of 
the building and didn’t have a key.” As a result of the conversation, a 
search warrant was obtained. Allen stil! contended that he did not have 
a key. 

In the basement the officers found sixteen cases of liquor—whiskey, 
in half-gallon jars—twelve jars to the case, making a total of 96 gallons. 
The cases were stacked against the windows,—four cases high. There 
was nothing on the jars to indicate that the tax had been paid. In the 
basement there was “some hog-feed” and “cement.” 

‘Imo Allen talked with the officers—and was arrested and taken to 
jail. 


N.C.] FALL TERM, 1951. 239 


STATE Vv. PARKER. 


Defendant was arrested that night in Smithfield when he came down 
with a bondsman for Elmo Allen. He was put in jail also. He told the 
sheriff that one of the keys he had fitted the lock on the basement. The 
sheriff went that night to the home of Elmo Allen to see if the key fitted. 
He saw about 75 to 100 bags of cement in the basement. The next day 
defendant told the sheriff that ‘he was the only one who had a key to the 
basement.” He made no statement to the officers about the whiskey. 

Also upon the trial Elmo Allen, as witness for the State, testified in 
pertinent part: “I was at home the night ... the whiskey was found 
in the basement of the house I lived in. The whiskey was Mr. Leon’s 
. . . Hoover and Earl Parker made the whiskey out of sugar. They 
brought it there on Friday night on a pick-up truck at about midnight. 
Leon Parker was there ... There is no door leading from upstairs to 
the basement,—the door being on the ground level, and I am not allowed 
in there unless he is there to open it. Mr. Leon had the key to the base- 
ment. JI never had a key and had no right to go in... For the last 
two vears whiskey belonging to L. C. Parker has been placed in the base- 
ment. I have helped put whiskey in that basement on several occasions 
. . . L would say 10 or 12 times—that whiskey belonged to L. C. Parker.” 

Defendant, on the other hand, testifying as a witness for himself, 
denied in all material aspects the testimony offered by the State, par- 
ticularly that of the witness Elmo Allen, and denied that he owned, or 
had knowledge of the ninety-six gallons of intoxicating liquor found by 
the officers in the basement of his tenant’s house. He testified that Elmo 
Allen used the basement for various purposes, in the operation of the 
farm, and had a key to the door through which the basement was entered ; 
that he, the defendant, stored cement in the basement,_-cement he used 
in his construction work; and that he used the key he had, in going in 
and out of the basement to put cement in, and to take it out. 

Defendant also offered testimony of several witnesses tending to sup- 
port his testimony. 

The case was submitted to the jury. 3 

Verdict: Guilty on all but one count. Not guilty as to transporting. 

Judgment: That defendant be confined in the common jail of Johnston 
County to be assigned to work the roads under the supervision of the 
State Highway and Public Works Commission as follows: First Count: 
For a period of twelve months; Second Count: For a period of twelve 
months, to begin at the expiration of sentence im the first count, suspended 
for a period of five years, and defendant placed on probation five years 
upon condition that he pay a fine of $2,500.00 and costs; and Third 
Count: For a period of twelve months, to run concurrently with the 
first count. 

Defendant appeals therefrom to Supreme Court and assigns error. 
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Attorney-General McMullan and Assistant Attorney-General Love for 
the State. 
E. BR. Temple and J. R. Barefoot for defendant, appellant. 


Winzornk, J. Decision on the assignments of error brought forward 
in the brief of appellant requires express consideration of these questions: 

1. Defendant’s challenge to the ruling of the trial judge in denying his 
motion for a continuance at the February Term, 1951, on the grounds 
stated, is not well taken. 

Our decisions are to the effect that this is a matter addressed to the 
discretion of the trial judge, and, in the absence of manifest abuse, his 
ruling thereon is not reviewable. And on the facts presented on this 
record, we are of opinion that no such abuse has been made to appear. 
See, among many others, these cases: S. v. Riley, 188 N.C. 72, 123 S.E. 
303; S. v. Lea, 203 N.C. 13, 164 S.E. 737; S. v. Banks, 204 N.C. 238, 
167 S.E. 851; S. v. Gibson, 229 N.C. 497, 50 S.E. 2d 520. 

2. The ruling of the court, on defendant’s plea in abatement, errone- 
ously designated “Motion to quash the bill of indictment” (S. v. Shem- 
well, 180 N.C. 718, 104 S.E. 885), as to the count (the second) charging 
unlawful possession of ninety-six gallons of intoxicating liquor on which 
taxes had not been paid, is questioned, and properly so, we hold. 

The ground on which the plea is based is that the offense charged in 
this count is one over which the Recorder’s Court of Johnston County 
had concurrent jurisdiction, and over which it had exercised jurisdiction 
prior to the finding of the bill of indictment in Superior Court. 

In this connection, attention is directed to the Act of General Assem- 
bly of North Carolina, Public-Local Laws 1911, Chapter 269, by which 
the Recorder’s Court of Johnston County was created. Section 6 of this 
act, in pertinent part, reads as follows: “Said court shall have all juris- 
diction and power in all criminal cases arising in said county which are 
now or may hereafter be given to justices of the peace, and in addition 
to the jurisdiction conferred by this section, shall have concurrent orig- 
inal jurisdiction of all other criminal offenses committed in said county 
below the grade of felony, as now defined by law, and the same are hereby 
declared to be petty misdemeanors .. .” 

Such being the case, the provisions of G.S. 7-64 are inapplicable in 
that this section of the General Statutes divests inferior courts of exclu- 
sive jurisdiction of certain criminal actions and declares that their juris- 
diction of such actions shall be concurrent with Superior Court, and 
exercised by the court first taking cognizance thereof. S. v. Reavis, 228 
N.C. 18, 44 S.E. 2d 354. 

However, decisions of this Court are uniform in holding that where 
two courts have concurrent jurisdiction of a case, the court which first 
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acquires jurisdiction over the case retains it to the exclusion of the other 
court. Childs v. Martin, 69 N.C. 126; In re Schenck, 74 N.C. 607; 
Haywood v. Haywood, 79 N.C. 42; Young v. Rollins, 85 N.C. 485; S. v. 
Williford, 91 N.C. 529; Worth v. Bank, 121 N.C. 348, 28 S.E, 488; 
Hambley v. White, 192 N.C. 31, 185 S.E. 626; Allen v, Ins. Co., 2138 
N.C. 586, 197 S.E. 200; see also McIntosh, N.C.P.&P., p. 62. 

In Childs v. Martin, supra, and in others of the cases cited, the prin- 
ciple is expressed in this quotation: “The rule is where there are courts 
of equal and concurrent jurisdiction the court possesses the case in which 
jurisdiction first attaches.” Merrill v. Lake, 16 Ohio 673. 

And in 8. v. Williford, supra, this Court in opinion by Ashe, J., said: 
“Where the jurisdiction is concurrent, it would seem that either court 
may take jurisdiction, and when no objection by plea in abatement is 
made to the jurisdiction, it may proceed to judgment; and such judgment 
may be pleaded in bar of the prosecution in the other court.” 

But in the instant case plea in abatement is made in Superior Court to 
the count in question. Hence it is without jurisdiction to proceed to 
judgment thereon, and its judgment would not be a bar to further prose- 
cution in the Recorder’s Court for same offense. See S. v. Tisdale, 19 — 
N.C. 159; S. v. Casey, 44 N.C. 209; S. v. Williford, supra; S. v. Roberts, 
98 N.C. 756, 3 S.E. 682; compare S. v. Bowers, 94 N.C. 910. 

In the case S. v. Roberts, supra, the Court said: “It is settled that 
although a party may be indicted for a criminal offense in a court having 
jurisdiction of it, yet if pending that indictment, and before being held 
to answer thereto, he shall be indicted and convicted of the same offense 
in another court having concurrent jurisdiction thereof, he may plead 
as a defense to the first indictment such former conviction and have his 
plea sustained.” 

But in the present case the Recorder’s Court had issued warrant for 
defendant, and he had been held to answer the charge in that court, 
before the bill of indictment was obtained in Superior Court. There- 
fore, defendant’s plea in abatement as to the second count in the bill of 
indictment on which he was indicted in Superior Court should have been 
sustained, 

3. Appellant assigns as error the ruling of the court in denying his 
motion for judgment as of nonsuit on all counts, and particularly as to 
the count charging conspiracy. Taking the evidence in the light most 
favorable to the State, we are of opinion and hold that the evidence is 
insufficient to take the case to the jury on the conspiracy charge. 

“A conspiracy is generally defined to be ‘an agreement between two or 
more individuals to do an unlawful act or to do a lawful act in an unlaw- 
ful way.’” 8S. v. Dalton, 168 N.C. 204, 83 S.E. 693. S. v. Ritter, 197 
N.C. 118, 147 S.E. 733; S. vo. Lea, supra; 8. v. Whiteside, 204 N.C. 
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710; 169 S.E. 711; S. v. Summerlin, 232 N.C. 333, 60 S.E. 2d 322; Muse 
v. Morrison, ante, 195. 

The crime of conspiracy consists of the conspiracy, and not its execu- 
tion. S.v. Younger, 12 N.C. 357; 8S. v. Ritter, supra; S. v. Wrenn, 198 
N.C. 260, 151 S.E. 261. 

And the offense of unlawful conspiracy may be shown by circumstantial 
evidence. S. v. Lea, supra; S. v. Whiteside, supra; S. v. Summerlin, 
supra. But “when the State relies upon circumstantial evidence for a 
conviction, the circumstances and evidence must be such as to produce in 
the minds of the jurors a moral certainty of defendant’s guilt, and 
exclude any other reasonable hypothesis.” S. v. Stewinter, 211 N.C. 278, 
189 S.E. 868, and cases cited. See also S. v. Madden, 212 N.C. 56, 192 
S.E. 859; S. v. Miller, 220 N.C. 660, 18 S.E. 2d 148; S. v. Graham, 224 
N.C. 347, 30 S.E. 2d 151; S. v. Webb, 233 N.C. 382, 64 S.E. 2d 268, 
and cases cited. 

4, But as to the third count, charging defendant with the unlawful 
possession of alcoholic liquors on which taxes had not been paid, for the 
purpose of sale, the evidence is sufficient to support a verdict of guilty. 

The possession of nontax-paid liquor in any quantity anywhere in the 
State is, without exception, unlawful. G.S. 18-48; S. v. Af{cNeill, 225 
N.C. 560, 35 S.E. 2d 629; S. v. Barnhardt, 230 N.C. 223, 52 S.E. 2d 904. 

Possession of liquor by any person not legally permitted to possess 
liquor shall be prima facie evidence that such liquor is kept for the pur- 
pose of sale. G.S. 18-11, formerly C.S. 8411 (j); 8. vo. Graham, 224 N.C. 
347, 30 S.E. 2d 151. 

Moreover, possession within the meaning of the above statute, may be 
either actual or constructive. S. v. Lee, 164 N.C. 533, 80 S.E. 405; 8. 2. 
Meyers, 190 N.C. 239, 129 S.E. 600; S. v. Penry, 220 N.C. 248, 17 S.E. 
2d 4; 8S. v. Webb, supra. 

In the Meyers case, supra, it is stated: “If the liquor was within the 
power of the defendant in such a sense that he could and did command 
its use, the possession was as complete within the meaning of the statute 
as if his possession had been actual.” 

Thus, the evidence tending to show that ninety-six gallons of intoxi- 
cating liquor were found in the basement of the tenant house on defend- 
ant’s farm, and tending to show that he alone had key to the door to the 
basement, is sufficient to support constructive possession. 

Other exceptions directed against the charge, given by the court to the 
jury, and to failure of the court to charge in accordance with provisions 
of G.S. 1-180 have been given due consideration and fail to show error 
for which a new trial should be granted. 

But the judgment will be set aside and the case will be remanded to the 
trial court to the end that proper judgment may be entered in accordance 
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with this opinion. S. v. Lewis, 226 N.C. 249, 37 S.E, 2d 691; S. v. 
Malpass, 226 N.C. 408, 88 S.E. 2d 156; S. v. Braxton, 230 N.C. 312, 
52 S.E. 2d 895; 8. v. Camel, 230 N.C. 426, 53 S.E. 2d 313. 

Error and remanded. 


MARY ETHEL JACKSON, LEA JACKSON ROBERTS, YATES C. JACKSON, 
HATTIE J. KELLY, MARY JACKSON STOVALL, EMILY JACKSON 
HAWKINS anp JOHNNIE M. CARSON vy. CLEO BRYANT LANGLEY 
AND JOHN BRYANT LANGLEY, Aa MINor, BY His DULY APPOINTED GUARD- 
IAN AD LITEM, R. E. BRANTLEY. 


(Filed 10 October, 1951. ) 


The law favors the early vesting of estates, and when a devise contains 
no limitation over in the event of the death of the devisee or legatee the 
estate will vest at the time of the death of testator in the absence of an 
express intention to the contrary. 


2. Same—wWhere property is devised in trust for named beneficiary, he 
takes equitable title vesting at time of testator’s death. 


The fact that property is devised to a trustee for the benefit of the 
devisee, with provision that when the devisee attains the age of twenty- 
five years all the property of the estate or the remainder thereof or any 
substitution taken therefor in the course of the administration, should 
vest in him and be turned over to him, his heirs and assigns absolutely, 
held not to prevent the vesting of the estate in the beneficiary at the time 
of the death of testator, since the equitable estate vests as of that time and 
the provision for the vesting of the estate at the expiration of the trust 
being merely the ascertainment of the time the legal title should also vest 
in the beneficiary discharged of the trust. 


8. Same: Wills § 38d— 


The fact that the trustee is given the right to use the income or the 
corpus of the trust for his own benefit in the event of certain enumerated 
emergencies does not prevent the vesting of the equitable title in the bene- 
ficiary as of the time of testator’s death, but merely makes it subject to be 
divested of such portion thereof as may be required to meet the author- 
ized needs of the trustee, the trustee being in the same position as a life 
tenant with power to use the corpus or any part thereof for his own use. 


4, Same: Descent and Distribution § 9a——Upon death of owner of vested 
equitable title, the property descends to his heirs under the canons of 
descent. 


Testatrix left property in trust to her husband for the use of her son, 
with further provision that the son should take the property free from 
the trust upon attaining the age of twenty-five years. The son died before 
his twenty-fifth year and the father died thereafter leaving a child by 
a subsequent marriage. Held: The property vested in testatrix’ son as 
of the date of her death, and upon the death of the son without issue, the 
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father took the property under the canons of descent, G.S. 29-1 (6), and 
upon the father’s death intestate the property passed to his child by the 
second marriage under G.S. 29-1 (1) subject to the dower rights of his 
surviving widow. 


Derenpants’ appeal from Crisp, Special Judge, January-February 
Term, 1951, of Pork. 

This is an action instituted for the purpose of obtaining a declaratory 
judgment to determine the rights of the respective parties in and to an 
undivided interest in certain real property devisecl in the last will and 
testament of Bessie J. Langley, which will has been duly probated. 

The facts are not in dispute, and may be summarily stated as follows: 

1. John L. Jackson devised to his daughter, Bessie J. Langley, an 
undivided two-fifths interest in certain improved real estate in the Town 
of Tryon, North Carolina, which interest she owned in fee simple at the 
time of her death. 

2. Bessie J. Langley left no issue surviving her except her son, John 
Alfred Langley, Jr., but was survived by several brothers and sisters. 

3. On 3 June, 1938, she executed a will disposing of her estate in the 
following manner: 

“Trem IIT. I hereby devise and bequeath all of my property, real 
and personal, wheresoever situate, to my said Executor above named, 
to wit: my husband, his heirs and assigns, in trust, however, to hold, 
manage and conserve the same so as to produce an income and to apply 
the net income, after paying taxes and other necessary and proper ex- 
penses, to the support, maintenance and education of my son, John 
Alfred Langley, Jr., during his minority and until he reaches the age of 
25 years, giving my said Trustee the authority, if it 1s necessary in pro- 
viding for the education of our said son, to use the corpus or any part of 
my said estate, with the further right in my said trustee, in case he should 
need the income for himself for his own support, if on account of illness 
or disability he cannot support himself, to appropriate to his own use the 
income during the period of such disability and if necessary for this 
purpose to invade and use the corpus or any part thereof. 

“When my said son reaches the age of 25 years all of said property 
or the remainder thereof, or any substitutes taken therefor in the course 
of the administration, as hereinafter provided, shall vest in and be turned 
over to my said son, John Alfred Langley, Jr., his heirs and assigns 
absolutely. 

“My said trustee shall have the right whenever in his opinion it is 
advisable to sell the property and change the form of the investment to 
do so, and may convey the property by good title to the purchaser free 
of limitations hereinabove set out, but he shall reinvest the proceeds in 
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other realty or in Governmental or Municipal bonds and shall hold such 
proceeds under the same trust, with the same right of changing the form 
of the investment as from time to time may be necessary.” 

4, After the death of Bessie J. Langley, John Alfred Langley, Jr., died 
intestate on 23 March, 1943, before he reached his 21st birthday, and his 
father, John Alfred Langley, Sr., died 2 April, 1949, intestate, and left 
surviving him his widow, Cleo Bryant Langley, and his minor son, John 
Bryant Langley, who is now about four years of age. 

The court below held that under the provisions of the above will, the 
title to the two-fifths undivided interest of the testatrix in the property 
in question, did not vest in John Alfred Langley, Jr., upon the death of 
the testatrix, and never vested in him since he died before attaining the 
age of 25. Therefore, the court held that the undivided interest of 
Bessie J. Langley, in and to the store building in the Town of Tryon, is 
now owned by the brothers and sisters of the testatrix, and entered judg- 
ment accordingly. 

Defendants appeal, assigning error. 


J.T. Arledge and James B. Dixon for defendants, appellants. 
M. R. McCown and J. Lee Lavender for plaintiffs, appellees. 


Denny, J. The sole question involved in this appeal is whether John 
Alfred Langley, Jr., took a vested or contingent remainder in his mother’s 
estate under the terms of her will. The court below held, in effect, that 
his interest in the estate was contingent upon his attaining the age of 
25 years, and having died before attaining that age, the estate never 
vested in him. We do not concur in this construction or interpretation 
of the will. 

The law favors the early vesting of estates and when a will, like the 
one under consideration, contains no limitation over in the event of the 
death of the devisee or legatee, in the absence of an express intention to 
the contrary, the estate will vest at the time of the death of the testator. 
Robinson v. Robinson, 227 N.C. 155, 41 S.E. 2d 282; Priddy & Co. v. 
Sanderford, 221 N.C, 422, 20 S.E. 2d 341; Coddington v. Stone, 217 N.C. 
714, 9 S.E. 2d 420; Weill v. Weill, 212 N.C. 764, 194 S.E. 462; Satter- 
field v. Stewart, 212 N.C. 748, 194 S.E. 459; Mountain Park Institute 
v. Lovill, 198 N.C. 642, 153 S.E. 114; Taylor v. Taylor, 174 N.C. 587, 
94 S.E. 7; Dunn v. Hines, 164 N.C. 113, 80 S.E. 410. 

Moreover, the devise of property to a trustee for a designated period, 
to manage and control the property as to both corpus and income, does 
not prevent it from vesting in the beneficiary. Page on Wills, 3rd Ed., 
Vol. 3, Section 1261, at page 701; Plitt v. Peppler, 167 Md. 252, 173 
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At. 35; Hooker v. Bryan, 140 N.C, 402, 53 S.E. 180; Coddington v. 
Stone, supra. 

It is likewise said in 69 C.J., Wills, Section 1674 (6), page 595: “The 
fact that the legal title and control of the property are given to another in 
trust does not prevent the beneficiary from having a vested interest, as 
there may be vested equitable, as well as vested legal, interests. In other 
words, in so far as concerns the question of whether an interest is vested 
or contingent, a gift to trustees for the benefit of another is the same as 
it would be if it had been made, without the intervention of trustees, 
directly to the ultimate beneficiary.” Also in 57 Am. Jur., Wills, Section 
1226, page 809, in discussing this question, it is said: “The circumstance 
that a testamentary benefaction is given through the intervention of a 
trustee will, of course, preclude the immediate vesting in the beneficiary 
of the legal title to the subject matter of the gift, although such bene- 
ficlary may become vested with an equitable interest in fee upon the death 
of the testator.” 

Furthermore, the mere fact that John Alfred Langley, Sr., the trustee, 
was given the right to use the income from or corpus of the trust estate 
for his own benefit in the event certain enumerated emergencies arose, did 
not in any way affect or delay the vesting of the estate in John Alfred 
Langley, Jr., to any greater extent than if the trustee had been given a 
life estate with the power to use the corpus, or any part thereof, for his 
own use. | 

The overwhelming weight of authority, including our own decisions, 
supports the view that in such cases the estate vests in the ultimate bene- 
ficiary upon the death of the testator, subject to be divested of such 
portion thereof as may be required to meet the authorized needs of the 
life tenant or other designated person. Page on Wills, 3rd Ed., Section 
1264, page 705; Perry v. Rhodes, 6 N.C. 140; Brinson v. Wharton, 43 
N.C. 80; Walliams v. Smith, 57 N.C. 254; Myers v. Williams, 58 N.C. 
362; Lehnard v. Specht, 180 Ill. 208, 54 N.E. 315; Braley v. Spragins, 
221 Ala. 150, 128 So. 149; Woodman v. Woodman, 89 Me. 128, 35 A. 
1037; Barker v. Ashley, 58 R.I. 2438, 192 A. 304; Buxton v. Noble, 146 
Kan. 671, 73 Pac. 2d 43; Downs v. Downs, 243 Wise. 303, 9 N.W. 2d 822. 

In the case of Myers v. Williams, supra, certain slaves were bequeathed 
to the father, as trustee, for the benefit of his children, but with the 
further provision that the father was not to be accountable to his children 
for the proceeds from the labor of the slaves until the children became 
21 years of age. The Court said: “The terms of the bequest to the chil- 
dren ... import a present gift, although the slaves are not to be allotted 
to them and put into their possession until they respectively come of age. 
In the meantime, the profits were to be applied toward their education, 
and the provision in favor of the father, that he was not to be accountable 
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to his children during their minority, cannot have the effect contended 
for by counsel for the plaintiffs of preventing the legacy from being 
vested.” 

In Fuller v. Fuller, 58 N.C. 228, the Court quoted with approval from 
page 157 of Smith’s “Original View of Executory Interests,” as follows: 
“When the testator gives the whole of the intermediate income of real 
estate, or of personal estate, to the person to whom he devises or bequeaths 
such estate on the attainment of a certain age, but the attainment of that 
age does not form a part of the original description of the devisee or 
legatee, the interest is vested in right before that age, even though there 
is no prior distinct gift—no express gift, except at that age—it being 
considered that the testator merely intended to keep the devisee or legatee 
out of the possession or enjoyment until he should have become better 
qualified to manage, or more likely, to take due care of the property.” 

The instant case in every essential part is on “all fours” with Codding- 
fon v. Stone, supra, except for the provision giving John Alfred Langley, 
Sr., the trustee, a right to use the income or the corpus of the estate, or 
any part thereof, for himself in the event of certain emergencies. And 
this provision, as we have heretofore pointed out, did not postpone the 
time of the vesting. 

In the case of Coddington v. Stone, supra, Seawell, J., in an able and 
exhaustive opinion, discussed and considered the question now before us. 
C. C. Coddington, Sr., devised a very large estate to a trustee for the 
benefit of his three sons. The trustee was empowered to handle the 
estate until the testator’s youngest son should reach the age of 21 years, 
at which time the trustee was directed to divide the trust estate into three 
equal parts and turn over one of such parts to each son, and the testator’s 
will provided that upon turning over the property, “each of my sons shall 
thereupon become the absolute owner thereof,” discharged of the trust. 
One of the Coddington children died before attaining the age of 21 years, 
and the Court held the estate vested at the death of the testator, in the 
three children, and that the deceased child having been vested with a 
beneficial interest in one-third of the estate, such interest, upon his own 
death, passed to his surviving brothers under the laws of descent and 
distribution. Hooker v. Bryan, supra; Myers v. Williams, supra; Brin- 
son v. Wharton, supra; Perry v. Rhodes, supra; Cropley v. Cooper, 86 
U.S. 167, 22 L. Ed. 109; Plitt vu. Peppler, supra; In re Estate of Aye, 
155 Kan. 272, 124 Pac. 2d 482. 

The appellees contend, however, that the provision in the will of the 
testatrix, to the effect that when her son reached the age of 25 years, all of 
the property of the estate, or the remainder thereof, or any substitution 
taken therefor in the course of the administration, should vest in him 
and be turned over to him and his heirs and assigns absolutely, shows 
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clearly that the testatrix did not intend for the estate to vest until he 
attained the age of 25 years. We do not so hold, but construe this pro- 
vision only as fixing the time when the legal and equitable title should 
vest in her son, discharged of the trust. Coddington v. Stone, supra. 

Under the construction contended for by the appellees, if John Alfred 
Langley, Jr., had died just prior to attaining the age of 25 years and 
had, in the meantime married and left a wife and child, or children, his 
wife and child, or children, would take nothing, but the collateral heirs 
of the testatrix would be entitled to the estate. Such could not, in our 
opinion, have been the intention of the testatrix. Cropley v. Cooper, 
supra; Coddington v. Stone, supra. 

Applying the law as laid down in the decisions and authorities cited 
herein, we hold that upon the death of John Alfred Langley, Jr., the two- 
fifths undivided interest in the real property in question, passed to John 
Alfred Langley, Sr., his father, under our canons of descent, G.S. 29-1, 
Rule 6. It follows, therefore, that upon the death of John Alfred Lang- 
ley, Sr., intestate, the property passed to his son, John Bryant Langley 
under the canons of descent, G.S. 29-1, Rule 1, subject to the dower rights 
of Cleo Bryant Langley, the widow of John Alfred Langley, Sr. 

The judgment of the court below is 

Reversed. : 


WILLIAM J. McGURK v. L. B. MOORE anp Wirt, LENA C. MOORE. 


(Filed 10 October, 1951.) 
1. Lis Pendens § 1— 
A notice of lis pendens can be filed against real property only in an 
action affecting its title. G.S. 1-116. 


2. Lis Pendens § 6— 


A motion to cancel as unauthorized a notice of lis pendens admits as 
true the factual averments of the complaint but not its legal conclusions. 


3. Partnership § 4— 

When one partner wrongfully takes partnership funds and uses them 
to buy or improve property, his co-partners may compel him to account 
to the partnership for the funds and enforce the resulting claim as an 
equitable lien on the property, or may charge the property with a con- 
structive trust in favor of the partnership to the extent of the partnership 
funds used in its purchase or improvement. G.S. 59-51. 


4. Partnership § 1a— 
Where an agreement is in writing, whether the parties thereto are 
partners depends upon its legal effect under the provisions of the uniform 
partnership act. 
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35. Same-— 


An agreement under which one party makes loans and advances of 
money to the other for use in a business conducted by such other, with 
provision of equal division of the profits between the parties, with further 
provision that the first party might withdraw all advances upon notice for 
the purpose of liquidation and that after payment of such advances and 
the payment of all expenses, the net profits remaining should be equally 
divided, is held not to create a partnership, since the indispensable requi- 
site of co-ownership is lacking, G.S. 59-36 (1), G.S. 59-87, and the rela- 
tionship of the parties is simply that of creditor and debtor. 


6. Trusts § 5b-— 


Where the relationship between the parties is that of debtor and creditor 
and not that of partners, the creditor is not entitled to a declaration of a 
constructive trust in realty paid for or improved with money borrowed 
for the debtor’s business. 


7. Lis Pendens § 1— 


Where the relationship of the parties is that of debtor and creditor and 
not that of partners, the creditor is not entitled to a declaration of a 
constructive trust in property purchased in part or improved by the 
debtor with the money borrowed for use in the debtor’s business, and 
therefore the creditor’s action for the recovery of the funds does not affect 
title to the land and lis pendens cannot properly be filed against the realty. 


8. Lis Pendens § 6: Husband and Wife § 15a— 


Since each tenant by entirety is deemed seized of the whole estate, either 
of them alone may move to cancel an unauthorized notice of lis pendens 
against property. 


VALENTINE, J., took no part in the consideration or decision of this case. 


Appr by plaintiff from Rudisill, J., at June Term, 1951, of Bun- 
COMBE. 

Motion by the feme defendant, Lena C. Moore, to cancel notice of 
lis pendens on ground that complaint fails to state a cause of action 
affecting the title to the real property covered by the notice. 

When the complaint is stripped of legal conclusions, it avers the things 
stated in the seven numbered paragraphs set out below. 

1. On 16 March, 1945, Eugene M. Murphy sold and conveyed certain 
land in Buncombe County, North Carolina, to the male defendant, L. B. 
Moore, and his wife, the feme defendant, Lena C. Moore, as tenants by 
the entirety. As part of the transaction, the defendants executed a deed 
of trust on the same land to Sam M. Cathey, Trustee, to secure the pay- 
ment of the purchase price of the land to their grantor in monthly 
installments. 

2. From 29 January, 1947, until 1 May, 1947, the male defendant, 
L. B. Moore, was engaged in selling automobiles in Buncombe County, 
North Carolina, under the assumed name of Capitol Motors. The plain- 
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tiff, William J. McGurk, advanced the following sums to the male defend- 
ant for use in such business during this period : $2,000.00 on 29 January, 
1947, and $2,500.00 on 1 May, 1947. 

3. At the time of the advancement of the last named sum, to wit, on 
1 May, 1947, the male defendant, “L. B. Moore, trading and doing busi- 
ness under the firm name of Capitol Motors, party of the first part,” and 
the plaintiff, “William J. McGurk, ... party of the second part,” 
entered into a written contract, whose preamble recites these things: 
“That L. B. Moore is engaged m the... sale... of automobiles” in 
Buncombe County, North Carolina; that “William J. McGurk has... 
advanced and loaned to the said L. B. Moore the sum of $4,500.00”; and 
that “William J. MeGurk may from time to time in the future make 
other advances and loans to the said L. B. Moore .. ., all of which are 
made for the purpose of operating and maintaining said business.” 

4. The body of the contract defines the obligations and rights of the 
parties as follows: “The said L. B. Moore shall devote his entire time 
to the operation and management of said business ...; that the said 
L. B. Moore shall purchase and resell at a profit all merchandise acquired 
by said company; that all expenses . . . in the operation of said business 
shall be borne out of the profits realized from the sale of said automobiles, 
and after all such expenses shall have been paid the net profits remaining 
shall be divided equally between the said L. B. Moore and Wilham J. 
McGurk, to share and share alike. The profits aforesaid may be divided 
at any time but as frequently as is possible. For the services of the said 
L. B. Moore as aforesaid no salary or compensation shall be paid other 
than the sharing in the net profits as herein stated. ... Wiliam J. 
MeGurk may withdraw any and all advances made, or which may here- 
after be made by him after having given thirty days written notice to the 
said L. B. Moore for the purpose of liquidating said business and closing 
out the records thereof. And after the payment of all said advances to 
the said William J. McGurk, and the payment of all expenses up to and 
including the closing out of said business, the net profits remaining shall 
be divided equally as aforesaid between the parties to this agreement.” 

5. On 24 September, 1947, the plaintiff advanced the further sum of 
$1,500.00 to the male defendant under the written contract of 1 May, 
1947. 

6. From 1 May, 1947, until 8 May, 1951, when this action was com- 
menced, the male defendant had exclusive management of the business 
of selling antomobiles under the assumed name of Capitol Motors. Dur- 
ing this period, the male defendant collected substantial profits from the 
business. 

7. The male defendant has refused to account to the plaintiff for the 
jJatter’s share of the profits. Moreover, the male defendant has mis- 
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appropriated such profits and virtually all of the capital assets of the 
business, and has used the same to defray “his personal family living 
expenses,” to make improvements on the land held by the defendants as 
tenants by the entirety, and to discharge the monthly installments matur- 
ing on the purchase price of such land. The remaining assets of the 
Capitol Motors are insufficient to satisfy the sums due plaintiff for 
advancements and profits, and the male defendant “is insolvent other than 
his interest in the... realty held by the entireties” with the feme 
defendant. 

The complaint concludes as matters of law that the written contract of 
1 May, 1947, made the plaintiff and the male defendant partners in the 
business known as the Capitol Motors, and that the advancements made 
by the plaintiff to the male defendant constituted contributions by plain- 
tiff to the capital of the Capitol Motors. It prays that a receiver be 
appointed to take charge of the remaining assets of the Capitol Motors; 
that an accounting be had to determine the tota] amount of the capital 
assets and profits of the Capitol Motors misappropriated by the male 
defendant, and the amount of such assets and profits “invested in the 
real estate held by the defendants” as tenants by the entirety; and that 
“the court declare a... trust in favor of the partnership in the... 
realty in an amount equal to the partnership funds that the court shall 
find have been converted by the defendant, L. B. Moore, and invested in 
said realty.” 

At the time of the commencement of the action, to wit, on 8 May, 1951, 
the plaintiff filed notice of lis pendens against the land held by the defend- 
ants as tenants by the entirety with the Clerk of the Superior Court of 
Buncombe County, and thereafter, to wit, at the June Term, 1951, of 
the Superior Court of Buncombe County, the feme defendant moved 
before the presiding judge after notice to plaintiff for cancellation of the 
notice of lis pendens on the ground that the complaint fails to state a 
cause of action affecting the title to such land. The judge entered an 
order sustaining the motion, and the plaintiff appealed, assigning such 
ruling as error. Summons had not been served on the male defendant at 
the time of the entry of the order. 


Sanford W. Brown and William V. Burrow for plaintiff, appellant. 
Vo counsel contra. 


Ervin, J. Under the statute, a notice of les pendens can be filed 
against real property only in an action affecting its title. G.S. 1-116. 
The appeal, therefore, presents this primary question: Does the com- 
plaint state a cause of action affecting the title to the land held by the 
defendants as tenants by the entirety ? 
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In passing on this inquiry, we accept as true the factual averments of 
the complaint. We are not bound, however, by the legal conclusions of 
the pleader. 

When one partner wrongfully takes partnership funds and uses them 
to buy or improve property, his co-partners may obtain redress in one of 
these alternative ways: 

1. They may compel him to account to the partnership for the funds, 
and enforce the resulting claim as an equitable lien on the property. 
Hanna v. McLaughlin, 158 Ind. 292, 68 N.E. 475; Holmes v. Gilman, 
138 N.Y. 369, 34 N.E. 205, 34 Am. S. R. 4638, 20 L.R.A. 566, 30 Abb. N. 
Cas. 2138; Brown v. Orr, 110 Va. 1, 65 S.E. 499, 1385 Am. S. R. 912. 

2. They may charge the property with a constructive trust in favor of 
the partnership to the extent of the partnership funds used in its pur- 
chase or improvement. G.S. 59-51; The American Law Institute: Re- 
statement of the Law of Restitution, section 202. See, also, in this con- 
mection: Crone v. Crone, 180 Ill. 599, 54 N.E. 605, and 68 C.J.S., 
Partnership, section 88. | 

The plaintiff invokes these principles in the case at bar. He concludes 
as a matter of law that the contract of 1 May, 1947, creates a partnership 
between him and the male defendant in the business designated as Capitol 
Motors. Starting with this legal conclusion as a premise, he advances 
these interdependent arguments to sustain the notice of lis pendens: 
That the male defendant wrongfully took funds of the partnership exist- 
ing between him and the plaintiff under the firm name of Capitol Motors, 
and used them to improve the land and to pay off installments of its 
purchase price; that by reason thereof the plaintiff is entitled to a decree 
under the principles invoked by him charging the land with a constructive 
trust in favor of the partnership to the extent of the funds of the partner- 
ship thus misappropriated and used by the male defendant; and that in 
consequence the action affects the title to the land. 

The plaintiff’s position is valid if, and only if, his premise is sound. 
The contract of 1 May, 1947, is in writing, and the question of whether 
or not the plaintiff and the male defendant are partners in the business 
known as Capitol Motors depends upon the legal effect of the written 
contract under the provisions of the Uniform Partnership Act, which 
was adopted in North Carolina in 1941. 

The Uniform Partnership Act defines a partnership as “an association 
of two or more persons to carry on as co-owners a business for profit.” 
G.S. 59-36 (1). When the written agreement is tested by this definition, 
it is manifest that there is no partnership between the plaintiff and the 
male defendant in the business designated as Capitol Motors, for the very 
simple reason that the indispensable requisite of co-ownership of the 
business is lacking. City of Wheeling v. Chester, 184 F. 2d 759; Sper 
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v. Lang, 4 Cal. 2d 711, 53 P. 2d 138; Cook v. Lanten, 335 Ill. App. 92, 
80 N.E. 2d 280; Smith v. Maine, 260 N.Y.S. 409, 145 Mise. 1; Provident 
Trust Co. of Philadelphia v. Rankin, 333 Pa. 412, 5 A. 2d 214. Under 
the contract, the male defendant is the sole owner and operator of Capitol 
Motors. The plaintiff merely made repayable “advances and loans” of 
money to defendant for use in the business. Bankers Mortgage Co. v. 
Commissioner of Internal Revenue, 142 F. 2d 180; B. J. Carney & Co. 
v. Murphy, 68 Idaho 376, 195 P. 2d 339. Indeed, all of the indicia of 
a partnership are wanting in the contract except that of sharing profits. 
It is plain, however, that the plaintiff is entitled to receive a share of 
the profits simply as compensation or interest for the use of his money 
by the male defendant. In re Mission Farms Dairy, 56 F. 2d 346; Black 
v. Brandage, 125 Cal. App. 641, 18 P. 2d 999. Consequently, the stipu- 
lation as to the sharing of profits falls within the following provision of 
the Uniform Partnership Act: “In determining whether a partnership 
exists, these rules shall apply: ... (4) The receipt by a person of a 
share of the profits of a business is prima facie evidence that he is a 
partner in the business, but no such inference shall be drawn if such 
profits were received in payment: ... (d) As interest on a loan, though 
the amount of the payment vary with the profits of the business. .. .” 
G.S. 59-37. 

When all is said, the relation between the plaintiff and the male 
defendant under the contract is simply that of creditor and debtor. For 
this reason, the plaintiff is not entitled to charge the land held by the 
defendants as tenants by the entirety with a constructive trust, and this 
action does not affect the title to such land. | 

This brings us to this secondary and final question: May an unauthor- 
ized notice of lis pendens against land held by a husband and wife as 
tenants by the entirety be canceled on motion of the wife alone? 

A motion for the cancellation of an unauthorized notice of lis pendens 
must be made by some person aggrieved by the continuance of the notice 
on the records. Painter v. Gunderson, 123 Minn. 342, 148 N.W. 911. 
Manifestly the owner of the property involved is such a person. Faber 
v. Hanbury, 144 N.Y.S. 381, 159 App. Div. 59. Inasmuch as each tenant 
by the entirety is deemed seized of the whole estate (Wnchester-Simmons 
Co. v. Cutler, 199 N.C. 709, 155 S.E. 611), either of them may move to 
cancel an unauthorized notice of lis pendens against the property held by 
the entirety. This conclusion finds substantial support in a well reasoned 
decision of the Appellate Court of Indiana, holding that one tenant by 
the entirety may apply for the judicial protection of his rights in the 
property. Humberd v. Collings, 20 Ind. App. 93, 50 N.E, 314. 

The order canceling the notice of lis pendens is 

Affirmed. 
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VALENTINE, J., took no part in the consideration or decision of this 
case. 


W. C. BULLOCK, ADMINISTRATOR OF THE ESTATE oF PINK BULLOCK 
(WILLIE P. BULLOCK), DEcEASED, v. EXPRESSMEN’S MUTUAL LIFE 
INSURANCE COMPANY, RUDOLPH PINK BULLOCK, a Minor, TAL- 
MADGE L. NARRON, GUARDIAN aD LITEM FOR RUDOLPH PINK BUL- 
LOCK, Mrnor, anD MAYDIE TAYLOR BULLOCK. 


(Filed 10 October, 1951.) 


1. Insurance § 36b (4)— 
When the wife feloniously kills her husband she is not entitled to receive 
the proceeds of an insurance policy on his life, even though she be named 
beneficiary therein. G.S. 28-10, G.S. 80-4, G.S. 52-19. 


2. Insurance § 36b (1)— 

The person entitled to the proceeds of a life insurance policy must be 
determined in accordance with the contract between the insurer and the 
insured, and the courts have no power to write into the contract any pro- 
vision that is not there in fact or by implication of law in order to effectu- 
ate a presumed intent of insured. 


8. Convicts and Prisoners § 1-— 


A person sentenced to imprisonment for a term of years retains his 
property rights unless otherwise provided by statute, the doctrine of 
civiliter mortuus not being recognized in this State. 


4. Insurance § 36b (1)— 


The policy in suit provided that the proceeds should be paid to insured’s 
wife if living or to the insured’s foster son if insured's wife predeceased 
insured. The insured was feloniously slain by his wife, and she was 
sentenced to imprisonment for manslaughter. Held: The foster son is 
not entitled to the proceeds of the policy even though insured’s wife for- 
feited her right thereto, since under the terms of the policy his interest 
was contingent upon the wife predeceasing insured, and the proceeds 
Should be paid to insured’s administrator for payment of his debts and 
distribution of the surplus to his next of kin. 


VALENTINE, J., took no part in the consideration or decision of this case. 


Apprat by plaintiff from Harris, J., June Term, 1951, of Witson. 

This was a suit on a policy of insurance on the life of Willie P. Bullock. 
The defendant Insurance Company paid into court the amount due on 
the policy, leaving to be determined which of two rival claimants, the 
administrator of the insured or a contingent beneficiary, Rudolph Pink 
Bullock, was entitled to the fund. 
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The policy of insurance issued by defendant Insurance Company on 
the life of Willie P. Bullock named the beneficiary therein as “Maydie 
Taylor Bullock, wife of the insured, if living, or if not living to Rudolph 
Pink Bullock, son of the insured.” It was admitted that Willie P. Bul- 
lock died intestate 2 October, 1950, as result of bullet wound inflicted by 
his wife, Maydie Taylor, and that she was convicted of manslaughter 
therefor and sentenced to State’s Prison for a term of five to ten years. 
This sentence she is now serving. Rudolph Pink Bullock, referred to in 
the policy as the son of the insured, is not a natural or adopted son nor 
related by blood to the insured or his wife, but had been cared for by 
them since childhood. 

Maydie Taylor Bullock, made a party and served with process, did 
not answer. 

Upon the facts admitted in the pleadings the court adjudged that 
Rudolph Pink Bullock was entitled to the proceeds of the policy. Plain- 
tiff administrator of the insured excepted and appealed. 


Thomas J. Moore, A. C. Owens, and L. H. Gibbons for plaintiff, 
appellant. , 
Talmadge L. Narron for defendant, appellee. 


Devin, C. J. The policy of insurance out of which this controversy 
arose was taken out by the insured primarily for the benefit of his wife 
with provision to the effect that if she did not survive him a foster son 
should become the beneficiary. It was clearly expressed in the policy that 
upon the death of the insured the insurance money should be paid to his 
wife, Maydie Taylor Bullock, if living, or if not living to Rudolph Pink 
Bullock. Maydie Taylor Bullock did not predecease her husband, and 
is still living, but the law will not permit her to derive benefit from the 
death of the insured since admittedly it was caused by her felonious act. 
Garner v. Phillips, 229 N.C. 160, 47 S.E. 2d 845; Parker v. Potter, 200 
N.C. 348, 157 S.E. 68; Bryant v. Bryant, 1938 N.C. 372, 187 S.E. 188; 
Anderson v. Insurance Co., 152 N.C. 1, 67 S.E. 53; New York Mut. Infe 
Ins. Co. v. Armstrong, 117 U.S. 591; Vance on Insurance, sec. 156; 
29 A.J. 979; Restatement, Restitution, sec. 189; 1 Appleman Insurance 
Law 456. The North Carolina statutes also declare that in such case she 
loses every right she would otherwise have been entitled to in the personal 
estate of her husband. G.S. 28-10; G.S. 30-4; G.S. 52-19. She can 
neither collect the insurance money nor assign her right to anyone else. 
Equitable Life Assur. Soc. v. Weightman, 61 Okla. 106; Schmidt v. 
Northern L. Asso., 112 Iowa 41; Johnston v. Metropolitan L. Ins. Co., 
100 S.E. 865. So speaks the voice of authority. 
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The question then arises, who is entitled to the insurance money? 
The question thus presented is not without difficulty. Upon the facts here 
admitted we find no direct decision by this Court, and decisions from 
other jurisdictions are not definite or authoritative. 

In Parker v. Potter, 200 N.C. 348, 157 S.E. 68, it appeared that J. A. 
Groves had obtained from the Woodmen of the World a policy of insur- 
ance on his life payable to his wife or in the event of her prior death, “if 
there be no surviving wife or children,” to his next living relation. Sub- 
sequently J. A. Groves killed his wife and then committed suicide. This 
Court held in an opinion by Justice Adams that the interest of the wife 
was contingent upon her surviving her husband, and her death occurring 
before his, terminated her contingent interest, and the right to the insur- 
ance money passed to the next living relation of the insured. In the case 
at bar it would seem from the language of the policy that the interest 
of Rudolph Pink Bullock would accrue only in the event Maydie be not 
living at the time of the death of the insured. 

In Anderson v. Parker, 152 N.C. 1, 67 S.E. 53, where the insured was 
killed by the beneficiary who then committed suicide, it was held the 
administrator of the insured was entitled to the insurance money. 

Garner v. Phillips, 229 N.C. 160, 47 S.E. 2d 845, involved the devolu- 
tion of real property where a son and only heir murdered his father and 
mother. It was held the son took only the naked legal title for the benefit 
of those next entitled. 

In Bryant v. Bryant, 193 N.C. 372, 1387 S.E. 188, the same result was 
reached where husband and wife having an estate by the entireties the 
wife was murdered by the husband. 

The appellee calls our attention to the case of Beck v. West Coast Infe 
Ins. Co., 228 P. 2d 832, which was recently decided bv the District Court 
of Appeals, First District of California. As there was apparently no 
effort to have the decision in this case reviewed by the Supreme Court 
of California, it will be presumed the law of that state on the facts dis- 
closed is correctly stated. The policy of insurance in that case was on 
the life of Lila Loly Downey, and named as beneficiary the husband of 
the insured, David Albert Downey, “if living, otherwise to Jettie Knoll- 
Friend.” The husband murdered his wife and was sentenced to imprison- 
ment in the State Prison for life. In California, Penal Code section 2601 
provides that “A person sentenced to imprisonment in the State Prison 
for life is thereafter deemed civilly dead.” It was held that civil death 
denominated by the statute had the same legal effect as physical death, 
and that Jettie Knoll was entitled to the fund. 

Appellee also cites the case of Metropolitan Life Ins. Co. v. McDavid, 
39 F. Supp. 228. This was decided by the District Court for the Eastern 
District of Michigan in 1941. The husband, an employee, was insured 
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in a group policy issued to General Motors Corporation and contained 
provision that if no beneficiary was designated, the benefit should be paid 
to wife if living; if not living, to children; if none survive, to mother. 
There were other policies of insurance not here pertinent. The wife shot 
and killed her husband, was convicted of manslaughter and sentenced to . 
five years in prison. There were no children. The Court held the wife 
was not entitled to any part of the proceeds of the policy, and that the 
rights of the parties should be determined exactly as they would have 
been if the wife had died prior to the death of her husband, and that the 
mother was entitled to the proceeds of the policy referred to. 

In Equitable Life Assur. Soc. v. Weightman, 61 Okl. 106, the policy 
was to husband and wife payable to either on death of the other. The 
wife murdered her husband and was convicted and sentenced to imprison- 
ment for life. It was held the administrator of the husband was entitled 
to the fund. The same result was reached in Sharpless v. Grand Lodge, 
135 Minn. 35. See also Box v. Lanier, 112 Tenn. 393; Greer v. Franklin 
Life Ins. Co. (Texas), 221 S.W. 2d 857; Schmidt v. Northern Life Asso., 
112 Iowa 41; Johnston v. Life Ins. Co. (W. Va.), 100 S.E. 865; 1 Apple- 
man Insurance Law, 455, and cases cited. However, in Blanks v. J1g- 
getts, 192 Va. 337, 64 S.E. 2d 809, it was held that a son who had mur- 
dered his father was entitled to inherit real property of his deceased 
mother, though the son’s interest therein was accelerated by the death 
of his father. See also Oleff v. Hodapp, 129 Ohio St. 432, where it was 
held the murder of an associate in a joint and survivorship account did 
not divest the murderer of his property rights thereto in the absence of 
a controlling statute. 

A general statement of the law on this subject will be found in the 
volume of Restatement of the Law entitled Restitution, section 189, as 
follows: “If the beneficiary of a life insurance policy murders the 
insured, he is not entitled to receive and to keep the proceeds of the 
policy. In such a case ordinarily the executor or administrator of the 
insured is entitled to receive the proceeds of the policy from the insurer 
and to apply them in the same way in which they would have been appli- 
cable if the beneficiary had predeceased the insured or was otherwise 
incapable of taking or disqualified from taking the proceeds. Ordi- 
narily the proceeds would be applicable to the payment of the debts of 
the insured, and after payment of his debts would be payable to his 
residuary legatee, if any, and if none, to his next of kin.” Provision 
for alternative beneficiaries in case the original designation fails, which 
occurs frequently in group insurance and insurance certificates issued 
by fraternal and mutual benefit societies, is generally followed, as in the 
McDavid case, supra. 
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While in the case at bar it may be presumed in the light of subsequent 
happenings the insured would have wished his foster son to have the 
insurance money, the Court, in determining as a question of law the 
party entitled, must give effect to the terms of the policy which consti- 
tuted the contract between the insurer and the insured. The Court is 
without authority to change the terms of a contract the parties have 
entered into. This rule was succinetly stated in Indemnity Co. v. Hood, 
226 N.C. 706 (710), 40 S.E, 2d 198, as follows: “It (the Court) has no 
power to write into the contract any provision that is not there in fact 
or by implication of law.” By the terms of the policy the insurance here 
is made payable to Maydie Taylor Bullock, if living, or if not living to 
Rudolph Pink Bullock. As beneficiaries the wife and foster son are not 
on an equal footing. Rudolph’s interest is made contingent upon the 
death of the wife before that of the insured. She, however, is still living. 
The law of North Carolina does not regard imprisonment in State Prison 
for a term of years as equivalent to legal death. The doctrine of civiliter 
mortuus is not recognized. Schmidt v. Northern Life Asso., 112 Iowa 41. 
No corruption of blood, or forfeiture of estate results from conviction of 
erime. Unless otherwise provided by law one duly committed to prison 
on conviction of a criminal offense retains his property rights and his 
identity. 

In Parker v. Potter, 200 N.C. 348, 157 S.E. 68, Justice Adams, deliv- 
ering the opinion of the Court, quoted with approval from 2 Couch, 
Cyc. Ins. Law, sec. 306, as follows: “The status of a beneficiary desig- 
nated as such in an insurance policy depends entirely upon the terms of 
the contract of insurance, construed in accordance with the rules of 
interpretation and construction applicable to such contracts, he being 
chargeable with notice of the contents of the same.” 

We think the language of the policy must control. Rudolph Pink 
Bullock’s interest in the policy of insurance on the life of Willie P. 
Bullock was made by its terms contingent upon tae death of Maydie 
Taylor Bullock during the lifetime of the insured. That event did not 
happen, and the net proceeds of the insurance should thereupon be paid 
to the administrator of the estate of Willie P. Bullock, who took out the 
policy and paid the premiums thereon, that it may be used to pay his 
debts and for distribution to his next of kin. 

There was error in the judgment below, and the cause is remanded for 
judgment in accordance with this opinion. 

Error and remanded. 


VALENTINE, J., took no part in the consideration or decision of this 
case. 
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STATE v. BILL GIBBS. 


(Filed 10 October, 1951.) 
1. Public Lands § 1— 


The word ‘reservation’ as descriptive of land has the definite and 
specific meaning of public land reserved for some special use, such as 
parks, forests, Indian lands, etc. 


2. Hunting and Fishing § 1— 


An indictment charging that defendant entered and hunted upon prop- 
erty leased by a gun club without written permission from the owner or 
lessee in violation of Chap. 589, Public-Local Laws 1938, does not charge 
the offense defined by the statute, since the statute refers to hunting and 
fishing on “reservations” without written permission from the owner, and 
the indictment is properly quashed upon motion. 


3. Indictment and Warrant § 9— 


An indictment for a statutory offense must contain averments of all 
essential elements of the crime created by the statute, and merely charg- 
ing a breach of the statute in general terms and referring to it in the 
indictment is not sufficient. 


4, Same— 


The statutory directive that an indictment shall not be quashed for 
informality or refinement does not dispense with the requirement that each 
essential element of the offense must be charged. G.S. 15-153. 


5. Indictment and Warrant § 17— 


A bill of particulars is for the purpose of providing information not 
required to be set out in the indictment, and can never supply matter 
required to be charged as an essential ingredient of the offense. G.S. 
15-143. 


Appeal by State of North Carolina from Bobbitt, J., at Regular 
August Term, 1951, of Yancey. Affirmed. 

Criminal accusation under bill of indictment in the Superior Court of 
Yancey County charging that the defendant “. . . did enter upon and 
hunt and trespass on the property leased by Yancey Rod and Gun Club 
without written permission from the owner or Lessee, in violation of 
Publie-Local Laws, 1933, Chapter 539.” 

Chapter 539 of the Public-Local Laws of 1933 is entitled “An act to 
protect hunting and fishing, and timber reservations in Yancey County,” 
and provides : 

“Section 1. That it shall be unlawful for any person to enter upon 
any hunting and fishing or timber reservations in Yancey County, with- 
out a written permission from the owner, and any person violating the 
provisions of this act shall be guilty of a misdemeanor and shall be fined 
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not less than twenty-five dollars, nor more than one hundred dollars, or 
imprisoned in the discretion of the court.” 

Upon the call of the case and before plea, the defendant moved the 
court to quash the bill of indictment for that it does not allege facts 
sufficient to constitute a violation of Chapter 539, FPublic-Local Laws of 
1933, and for that the act is unconstitutional. 

The court was of the opinion that the bill of indictment does not allege 
facts sufficient to constitute a criminal offense under Chapter 539 of the 
Public-Local Laws of 1933, and for that reason, and on that ground alone, 
allowed the defendant’s motion to quash the bill, and judgment was 
entered accordingly, from which the State appealed. 


Attorney-General McMullan, Assistant Attorney-feneral Moody, and 
Charles G. Powell, Jr., Member of Staff, for the State, appellant. 
W. E. Anglin and Garrett D, Bailey for defendant, appellee. 


Jounson, J. The purpose of Chapter 539 of Public-Local Laws of 
1933, as shown by its title, is to protect hunting and fishing and timber 
reservations in Yancey County, and the Act provides: “that it shall be 
unlawful for any person to enter upon any hunting and fishing or timber 
reservation in Yancey County, without a written permission from the 
owner...” 

The properties protected by the Act are “reservations.” The word 
reservation as applied to a description of land has a definite, specific 
meaning. It is defined in Webster as “a tract of public land reserved 
for some special use, as for schools, for forests, for the use of the Indians, 
ete.” According to Black’s Law Dictionary, 2d Ed., p. 1026, “In public 
land laws of the United States, a reservation is a tract of land, more or 
less considerable in extent, which is by public authority withdrawn from 
sale or settlement, and appropriated to specific public uses; such as 
parks, military posts, Indian lands, ete.” 

The essential elements of the crime created by the Public-Local Act 
under which the bill of indictment was drawn are (1) entry (2) upon a 
hunting and fishing or timber reservation in Yancey County (3) without 
a written permission from the owner. 

The bill of indictment does not charge that the defendant entered upon 
any hunting and fishing or timber reservation. This omission renders 
the bill fatally defective. S. v. Miller, 231 N.C. 419, 57 S.E. 2d 392; 
S.v. Morgan, 226 N.C. 414, 38 S.E. 2d 166; 8. v. Jackson, 218 N.C. 373, 
11 S.E, 2d 149; 8. v. Ballangee, 191 N.C. 700, 132 S.E. 795. 

Decision here would seem to be controlled by the rule stated in S. v. 
Morgan, supra (226 N.C. 414, p. 415): “It is a universal rule that no 
indictment, whether at common law or under a statute, can be good if it 
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does not accurately and clearly allege all the constituent elements of the 
offense charged.” 

Also in point is the following observation of Adams, J., in S. v. Bal- 
langee, supra (191 N.C. 700, pp. 701 and 702): “The breach of a statu- 
tory offense must be so laid in the indictment as to bring the case within 
the description given in the statute and inform the accused of the ele- 
ments of the offense. . . . Merely charging in general terms a breach of 
the statute and referring to it in the indictment is not sufficient.” 

“The bill need not be in the exact language of the statute, but it must 
contain averments of all the essential elements of the crime created by the 
act.” S.v. Miller, supra (281 N.C. 419, p. 420). 

In S. v. Jackson, supra (218 N.C. 373), Justice Barnhill succinctly 
states the formula this way: “An indictment for an offense created by 
statute must be framed upon the statute, and this fact must distinctly 
appear upon the face of the indictment itself; and in order that it shall 
so appear, the bill must either charge the offense in the language of the 
act, or specifically set forth the facts constituting the same. .. . ‘Where 
the words of a statute are descriptive of the offense, an indictment should 
follow the language and expressly charge the described offense on the 
defendant so as to bring it within all the material words of the statute. 
Nothing can be taken by intendment... .’” 

In the light of the foregoing authorities, it is manifest that the court 
below properly quashed the bill of indictment. The decisions cited by 
the State seem to be distinguishable. 

We have not overlooked G.S. 15-153, which provides that an indict- 
ment shal] not be quashed by reason of a mere “informality or refine- 
ment.” This statute, however, does not dispense with the requirement 
that the essential elements of an offense must be charged, and many 
decisions of this Court have so held. See S. v. Tarlton, 208 N.C. 734, 
182 S.E. 481, and cases cited; S. v. Cole, 202 N.C. 592, 163 S.E. 594, 
and cases cited and analyzed. 

Nor have we overlooked G.S. 15-148, which provides that a bill of 
particulars may be ordered in the discretion of the court. The function 
of a bill of particulars under the statute is to provide “further informa- 
tion not required to be set out” in the bill of indictment, but never to 
supply matter required to be charged as an essential ingredient of the 
offense. S. v. Cole, supra; S. v. Wilson, 218 N.C. 769, 12 S.E. 2d 654. 

For the reasons given, the judgment below is 


Affirmed. 
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STATE v. H. G. BRIDGEMAN. 
(Filed 10 October, 1951.) 


AvpeaL by State of North Carolina from Bobbitt, J., at Regular 
August Term, 1951, of Yancey. Affirmed. 

Criminal accusation under bill of indictment in the Superior Court of 
Yancey County charging that the defendant “. . . did enter upon and 
hunt and trespass on the property leased by Yancey Rod and Gun Club 
without written permission from the owner or Lessee, in violation of 
Public-Local Laws, 1933, Chapter 539.” 

Chapter 539 of the Public-Local Laws of 1933 is entitled “An act to 
protect hunting and fishing, and timber reservations in Yancey County,” 
and provides: 

“Section 1. That it shall be unlawful for any person to enter upon 
any hunting and fishing or timber reservations in Yancey County, with- 
out a written permission from the owner, and any person violating the 
provisions of this act shall be guilty of a misdemeanor and shall be fined 
not less than twenty-five dollars, nor more than one hundred dollars, or 
imprisoned in the discretion of the court.” 

Upon the call of the case and before plea, the defendant moved the 
court to quash the bill of indictment for that it does not allege facts 
sufficient to constitute a violation of Chapter 539, Public-Local Laws of 
1933, and for that the Act is unconstitutional. 

The court was of the opinion that the bill of indictment does not allege 
facts sufficient to constitute a criminal offense under Chapter 539 of the 
Publie-Local Laws of 19338, and for that reason, and on that ground alone, 
allowed the defendant’s motion to quash the bill, and judgment was 
entered accordingly, from which the State appealed. 


Attorney-General McMullan, Assistant Attorney-General Moody, and 
Charles G. Powell, Jr., Member of Staff, for the State, appellant. 
W. HE. Anglin and Garrett D, Bailey for defendant, appellee. 


Jounson, J. The judgment quashmg the bill of indictment will be 
upheld on authority of what is said in the companion ease of S. v. (ubbs, 
ante, 259. The bills of indictment in the two cases are identical, except 
as to the named defendants. 

Affirmed. 
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STATE v. W. M. (BILL) BENSON. 
(Filed 10 October, 1951.) 


1. Criminal Law § 52a (7)— 


A general motion to nonsuit in a prosecution upon an indictment con- 
taining several counts does not present the question of the sufficiency of 
the evidence as to one particular count. 


2. Criminal Law § 35— 


Testimony of a declaration by a person to the effect that he was an 
employee of the defendant and that defendant had whiskey in his posses- 
sion, is incompetent as hearsay. 


3. Conspiracy § 5— 


While the acts and declarations of one conspirator in furtherance of the 
unlawful agreement is competent against the coconspirator, the existence 
of the conspiracy and defendant’s participation therein at that time must 
be established by evidence aliunde, and in the absence of such evidence 
such declarations are incompetent as hearsay. 


4. Conspiracy § 6: Intoxicating Liquor § 9d— 


Evidence to the effect that nontax-paid whiskey was found in the room 
in defendant’s store in which defendant’s employee slept, and that the 
employee sold some liquor to an officer, is held insufficient to show a con- 
spiracy between defendant and his employee to violate the prohibition law. 


5. Criminal Law § 83-—— 


While error relating to one count alone will not vitiate conviction on 
other counts upon which the trial was free from error, where, under the 
charge, prejudicial error is made to relate to all of the counts, a new trial 
will be awarded. 


AppraL by defendant from Burgwyn, Special Judge, March Term, 
1951, Jounston. New trial. 

Criminal prosecution under a bill of indictment in which it is charged 
that defendant did unlawfully (1) enter into a conspiracy with one Sam 
Boykin to violate the prohibition law, (2) have and keep in his possession 
a quantity of liquor on which the federal and state taxes had not been 
paid, and (8) keep in his possession for the purpose of sale one-half 
gallon of intoxicating liquor. 

The testimony considered in the light most favorable to the State tends 
to show that defendant operates a store in Johnston County and employs 
one Sam Boykin who sleeps in a room in the building. On 7 August 
1950, officers went to the store with a search warrant and searched the 
premises. Boykin and Benson were there. The officers first spoke to 
Boykin, and Benson, who was on the other side of the store, “stooped 
down and started for the front door,” but he was stopped and told to wait 
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until the search was completed. The officers searched behind the counter 
in the room where Boykin slept. They found two bottles of whisky on 
the floor against the wall and two or three jars with the odor of whisky 
in a compartment hole in the floor and one bottle behind some groceries 
with about one inch of whisky in it. It was “bootleg” liquor. The 
State also offered evidence of statements made by Boykin in the absence 
of Benson sometime prior to the search. 

There was a general verdict of guilty. The court pronounced judg- 
ment on each count but suspended the sentences imposed on the second 
and third counts on the conditions set forth in the judgment. Defendant 
excepted and appealed. 


Attorney-General McMullan, Assistant Attorney-General Bruton, and 
Charles G. Powell, Jr., Member of Staff, for the State. 
M. Butler Prescott for defendant appellant. 


Barnuiizi, J. The defendant entered a general demurrer to the evi- 
dence and moved to dismiss the cause as in case of nonsuit. His excep- 
tion to the ruling of the court thereon does not present for decision the 
question whether there was any sufficient evidence to support the count 
charging a conspiracy to violate the prohibition law. If defendant de- 
sired to challenge the sufficiency of the evidence to establish a conspiracy, 
he should have directed his motion to that particular count. 

The State offered evidence of declarations made to an officer by Boykin 
sometime prior to the search to the effect that he was working for Benson; 
that he did not have any whisky then but his boss had gone after some 
and would be back soon. At a later time, on the day before the search, 
Boykin told the officer he had no bonded whisky. His boss was on a 
drunk. He had some fairly good white whisky. He sold the officer one- 
half gallon of white whisky and some Seven-Up. 

This evidence was nothing more than hearsay and was incompetent. 
Objection thereto should have been sustained. 

The existence of a conspiracy may not be established by the ex parte 
declaration of an alleged conspirator made in the absence of his alleged 
coconspirator, Only evidence of the acts committed and declarations 
made by one of the coconspirators after the conspiracy is formed is 
competent against all, and then only when the declarations are made or 
the acts are committed in furtherance of the conspiracy. S. v. Wells, 219 
N.C. 354, 13 S.E. 2d 613; 8. v. Davenport, 227 N.C. 475, 42 S.E. 2d 686; 
S. v. Dale, 218 N.C. 625, 12 S.E. 2d 556; S. v. Herndon, 211 N.C, 1238, 
189 S.E. 173. 

To render such statements competent, there must be evidence aliunde 
of the existence of the conspiracy at the time and the participation 
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therein of the party against whom the evidence is offered. S.v. Blanton, 
227 N.C. 517, 42 S.E. 2d 663. 

There is no evidence altunde tending to show the existence of a con- 
spiracy between Boykin and the defendant at the time these declarations 
were made. The evidence as to the search, the finding of liquor in the 
room in which Boykin slept, and the presence of defendant at his store 
at the time, is not sufficient to establish a conspiracy between Boykin and 
Benson to violate the prohibition law. It is well to note here that if any 
liquor was found in the main part of the store or elsewhere than in the 
room where Boykin slept, that fact is not made clear on this record. 

Ordinarily when the error committed is directed to one count only, 
and, as to the other counts, the trial was free from error, the verdict on 
the counts concerning which there was no error will be sustained. But 
such is not the case here. 

In its charge the court instructed the jury that if it found the existence 
of a conspiracy and further found that Boykin had in his possession 
liquor upon which federal and state taxes had not been paid, and that he 
had it for the purpose of sale, it should return a verdict of guilty against 
Benson on the second and third counts. Of necessity this Instruction, on 
this record, was prejudicial to the defendant. 

For the reasons stated there must be a 

New trial. 


STATE v. W. U. STALLINGS. 


(Filed 10 October, 1951.) 
1. Criminal Law § 62f— 
The trial court has the discretionary power to suspend judgments for a 
reasonable length of time conditioned upon defendant’s obedience to the 
law. 


2. Same— 

Prior to the effective date of Chap. 1088, Session Laws of 1951, a defend- 
ant’s sole remedy to test the validity of an order of the Recorder’s Court 
executing a suspended sentence was by certiorari or recordari challenging 
the order upon the ground that there was no sufficient evidence to support 
the finding of condition broken or the ground that the conditions were 
unreasonable or unenforceable or for an unreasonable length of time. 


8. Same— 


Review of an order executing a suspended sentence upon a writ of 
recordari from the Superior Court to the Recorder’s Court is limited to 
the facts as they appear of record and the Superior Court may not hear 
evidence and determine the matter de novo. 
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4. Same— 


Where the sole fact of record forming a basis of the recorder’s order 
executing a suspended judgment is a statement by the defendant to an 
officer that the officer would not have to worry about catching him as he 
had already been arrested, the record evidence is insufficient to support a 
finding that defendant had violated the conditions of the suspended sen- 
tence that he remain Jaw abiding for the period of suspension, and the 
affirmance of the recorder’s order is reversed. 


ApprEAL by defendant from Hatch, Special Judge, February Term, 
1951, of Jonnston. Reversed. 

The defendant was found guilty in the Recorder’s Court of Johnston 
County on charge of possession of intoxicating liqucr for the purpose of 
sale in July, 1949, and the following sentence imposed: “four months 
jail to be worked on road, suspended on payment of $50 fine and court 
costs. Defendant not to violate prohibition laws for two years.” Defend- 
ant did not appeal. The fine and costs have been paid. This case was 
numbered 10,158. 

On 31 December, 1950, officers went to defendant’s premises and read 
a search warrant, which, however, does not appear to have been issued 
in accordance with the statute, G.S. 15-27. The defendant was present 
and had a pint of nontax-paid whisky in his hand. On the trial in 
Recorder’s Court 10 January, 1951, on charge of unlawful possession of 
intoxicating liquor, defendant was found guilty and sentence imposed. 
From this judgment defendant appealed and the case is now pending in 
the Superior Court of Johnston County. 

At the same time the Recorder’s Court entered the following order: 
“The court further finds as a fact that defendant W. U. Stallings has 
violated the conditions of the suspended sentence in Case #10,158, for 
that he made a voluntary statement to an officer of the law, after the 
search of his premises, to-the effect ‘when you are caught, you are caught,’ 
and that the defendant made another voluntary statement to an officer of 
the law, after the search of his premises, to the effect that the officer to 
whom the statement was addressed would not find it necessary to attempt 
to apprehend him upon the highways because he had previously been 
caught by other officers.” 

Upon these findings execution of the suspended sentence was ordered. 

The defendant moved before the judge of the Superior Court for writ 
of certiorari and for review of the order imposing the suspended sentence. 
This was allowed, and the matter came on for hearing in the Superior 
Court of Johnston County. The presiding judge heard additional evi- 
dence, made findings of fact based thereon, and entered judgment that the 
suspended sentence be put into effect. Defendant excepted and appealed. 
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Attorney-General McMullan, Assistant Attorney-General Moody, and 
Robert B. Broughton, Member of Staff, for the State. 
Shepard & Wood for defendant, appellant. 


Devin, C. J. The power of a court, in proper case, to suspend judg- 
ment on conviction of a criminal offense for a reasonable length of time, 
conditioned upon continued obedience to the law, is well recognized in 
this jurisdiction, and frequently exercised in order to carry out the more 
humane concept of the purpose of punishment for crime. S. v. Tripp, 
168 N.C. 150, 83 S.E. 630; S. v. Wilson, 216 N.C. 130, 4 S.E. 2d 440; 
8. v. Gibson, 233 N.C. 691 (698), 65 S.E. 2d 508; G.S. 15-200. The 
propriety of suspending the sentence, ordinarily, is a matter resting in 
the sound discretion of the trial judge. The General Assembly has 
endeavored to implement the power of the court in this respect by mak- 
ing further provisions for probation and supervision. G.S. 15-197 et seq. 

Where for violation of one or more of the conditions of suspension the 
sentence was ordered into effect, the defendant, having impliedly con- 
sented to the conditions, had no right of appeal. However, he was not 
without remedy from an improper judgment, and when it was made to 
appear that a substantial wrong has been done, the Superior Court had 
power by writs of certsorart or recordart to review the action of the 
lower court. But in such case the court acted on the facts as they ap- 
peared of record, considering only the questions of law thus raised, with 
power to affirm, reverse or revise the judgment complained of. S&S. v. 
Tripp, 168 N.C. 150, 83 S.E. 630; S. v. Pelley, 221 N.C. 487, 20 S.E. 2d 
850; S. v. King, 222 N.C. 137, 22 S.E. 2d 241; S. v, Maples, 232 N.C. 
732,62 S.E, 2d 52. The defendant could contest the validity of the judg- 
ment ordering execution of the suspended sentence upon the ground that 
there was no evidence to support the finding that the conditions of sus- 
pension have been violated, or that the conditions were unreasonable and 
unenforceable, or for an unreasonable length of time. S. v. Miller, 225 
N.C, 218, 34 S.E, 2d 143; 8. v. Robinson, 232 N.C. 418, 61 S.E. 2d 106; 
S. v. Smith, 233 N.C. 68, 62 S.E. 2d 495; S. v. Gebson, 233 N.C, 691, 
65 S.E. 2d 508; 8. v. Rhodes, 208 N.C. 241, 180 S.E. 84. While it is 
not entirely clear that the Recorder’s Court judgment in the case at bar 
made observance of the laws relating to intoxicating liquor a condition 
upon which the judgment was suspended, it was so understood by the 
court without objection by the defendant on that score. 

It may be noted that since this case was heard below, the General 
Assembly has amended the procedure incident to invoking suspended 
sentences imposed by courts inferior to the Superior Court (Chapter 1038, 
Session Laws 1951, ratified 14 April, 1951), and it is now provided that in 
such case the defendant shall have right of appeal to the Superior Court 
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where the matter shall be heard de novo, but only on the issue whether or 
not the terms of the suspended sentence have been violated. The provisions 
of this statute, however, may not be applied to the case at bar which was 
heard below at February Term, 1951. 

Apparently the court below heard the matter de novo and permitted 
the introduction of additional evidence and made findings of fact upon 
which judgment was rendered affirming the judgment of the Recorder. 
S. v. Rhodes, supra. However, treating the judgment below as an affirm- 
ance of the Recorder’s Court judgment on the facts found by the Re- 
corder, we think there was error. The only fact which formed the basis 
of the Recorder’s ruling that the defendant had violated the condition of 
the suspended sentence relating to intoxicating liquor was the purported 
statement of the defendant to an officer, ‘““when you are caught, you are 
caught.” This statement, however, does not appear in the record of the 
evidence heard by the Recorder. The record shows that the Recorder 
also based his finding on testimony of a statement made by the defendant 
to a highway patrolman that this officer would not have to worry about 
catching him on the highway as the “officers had already got him.” 

We are constrained to hold that on the record before us the evidence 
heard by the Recorder and reported as forming the basis of his ruling 
is insufficient to support the finding that defendant had violated the con- 
ditions of the suspended sentence as set out in the original judgment. 
There was error in affirming the Recorder’s judgment. 

The charge against this defendant for the unlawful possession of 
intoxicating liquor on 31 December, 1950, is pending in the Superior 
Court of Johnston County on defendant’s appeal from the Recorder’s 
judgment. That case will be heard de novo unaffected by the ruling on 
the present appeal. 

For the reason stated, the judgment affirming the ruling of the Re- 
corder on the suspended sentence must be 

Reversed. 


JOHN N. SOUTHERLAND anpD Wire, CUZZIE POTTS SOUTHERLAND, anp 
WILLIE SOUTHERLAND JONES, v. W. H. POTTS. 


(Filed 10 October, 1951.) 
Partition § 4f— 


Grantor conveyed the Jand in question to his daughter and her husband 
for life and to her heirs “during the term of the natural life of her heir or 
heirs.” Grantor died intestate, and in later partition proceedings the 
identical land conveyed to the daughter for life was allotted to her as her 
entire share. Held: The judgment in the partition proceedings, though 
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not passing title, vested in severalty the title to each of the tracts to the 
respective tenants and operates aS an estoppel as to any reversion, and 
upon the death of the daughter and her husband intestate without having 
disposed of any interest in the land, their children take the property in 
fee simple. 


Apprat by defendant from Williams, J., April Term, 1951, of Wayne. 

This is a controversy without action upon an agreed statement of facts, 
the pertinent parts of which are set out in the numbered paragraphs 
below: 

1. The plaintiffs were under contract to sell and convey to the defend- 
ant 68 acres of land for a cash consideration of $8,000, on or before 1 
February, 1951. A deed, duly executed by the plaintiffs, sufficient in 
form to convey to the defendant the aforesaid tract of land, was tendered 
to the defendant in apt time. 

2. The defendant declined to accept the deed and to pay the agreed 
purchase price therefor on the ground that the grantors therein did not 
own an estate in fee simple in said lands. 

3. The controversy between the parties to this action arises out of a 
difference of opinion as to the legal effect of a deed executed bv John 
Kornegay (owner of the land now in controversy) and his wife, Harriet 
Kornegay, to Bryant Southerland and his wife, Martha C. Southerland, 
who was a daughter of the grantors in said deed. The deed was dated 
28 July, 1883 and duly recorded in the Office of the Register of Deeds in 
Wayne County, North Carolina, in Book 51, at page 534. This deed 
purports to convey the land involved herein, in consideration of natural 
love and affection, to Bryant Southerland and his wife, Martha C. South- 
erland “during the term of their natural lives and also to the heirs of 
the body of the said Martha C. Southerland during the term of the 
natural life of her heir or heirs.” 

4, John Kornegay died intestate leaving six other children besides his 
daughter, Martha C. Southerland. 

5. In 1888, a proceeding was brought in the Superior Court of Wayne 
County, North Carolina, for a division of the lands of John Kornegay, 
deceased, and all the heirs at law of John Kornegay were parties to the 
proceeding. In the division, Martha C. Southerland was allotted, as her 
share in her father’s estate, the identical tract of land theretofore con- 
veyed to her, for life by her father, by deed dated 28 July, 1883. She 
was allotted no other acreage in the lands belonging to the estate of her 
father. 

6. Martha C. Southerland and her husband, Bryant Southerland, died 
intestate, leaving two children, John N, Southerland and Willie Souther- 
land Jones, two of the grantors in the deed tendered by the plaintiffs to 
the defendant, as their only heirs at law. 
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The court below held the deed tendered by the plaintiffs is sufficient 
to convey to the defendant a good and indefeasible title in fee simple, to 
the lands described therein, and directed the defendant to pay the agreed 
purchase price and to accept the tendered deed. Defendant appeals and 
assigns error. 


Edwin C. Ipock for defendant, appellant. 
Dees & Dees for plaintiffs, appellees. 


Denny, J. We deem it unnecessary to discuss the legal effect of the 
deed from John Kornegay to Bryant Southerland and his wife, Martha 
C. Southerland, since regardless of its provisions, Martha C. Southerland 
became vested with a fee simple title thereto, subject only, in anv event, 
to the life estates conveyed in the above deed, by virtue of the allotment 
to her of the identical lands described in the deed in the division of her 
father’s estate. 

The defendant contends, however, that the commissioners 1n the special 
proceeding to divide the lands of John Kornegay, deceased, did not allot 
the reversionary interest of John Kornegay in the land described in his 
deed dated 28 July, 1883, to his daughter, Martha C, Southerland and 
her husband, Bryant Southerland. This contention is without merit. 
The decree confirming the allotment made by the cominissioners directed 
that the report be registered, and further decreed that the report and the 
judgment entered pursuant thereto “shall vest and convey the title to the 
several parties in their respective shares accordingly by the metes and 
bounds set out in said report as effectively as if several conveyances were 
made by the parties to each other in severalty.” Such a judgment is 
binding on all parties to the proceeding and those in privity with them. 
40 Am. Jur., Partition, Section 131, page 110, e¢ seg.; Carter v. White. 
1384 N.C, 466, 46 S.E. 983; Buchanan v. Harrington, 152 N.C, 333, 67 
S.E. 747; Pinnell v. Burroughs, 168 N.C. 315, 84 S.E. 364; Bank v. 
Leverette, 187 N.C. 748, 123 S.E. 68; Gibbs v. Higgins, 215 N.C. 201, 
1 S.E. 2d 554. 

A proceeding for partition dissolves the unity of possession, and while 
it does not pass title, it vests in severalty the title to each of the tracts or 
parcels of land allotted to the respective tenants and operates “as an 
estoppel upon the parties to the proceeding and those in privity with 
them.” Bank v. Leverette, supra. 

Moreover, it must be conceded that upon the death of John Kornegay, 
intestate, a one-seventh undivided interest in his lands passed to his 
daughter, Martha C. Southerland, under our canons of descent, G.S. 29-1. 
She accepted the allotment of the lands previously conveyed to her and 
her husband for life, and to her bodily heirs for life, as her share of her 
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father’s estate. Consequently, when she and her husband died intestate, 
not having disposed of any interest in said lands, her bodily heirs, to wit: 
her children, John N. Southerland and Willie Southerland Jones, took a 
fee simple title to the premises. 

The judgment of the court below is 

Affirmed. 


LEE FRANCIS ANDERSON anp ANNIE LOU LYNN v. LIZZIE STEVENS 
ATKINSON, ANDREW STEVENS, FREDERICK JAMES SMITH, 
RUDOLPH OLLIN SMITH, RHODA SMITH BARNES, EUGENE M. 
SMITH, VIOLA HOWELL, HENRY STEVENS, WILLIAM ATKINSON, 
LEONARD OLIVER, ELIZABETH J. McCOY, BESSIE JONES, WILMA 
LEE JONES, SARAH JONES, MAGDALENE JONES, GERALDINE 
JONES, WILLIAM JONES, JR., ALPHONSO JONES, HENRY ANDER- 
SON. 

(Filed 10 October, 1951.) 

1. Wills § 16— 

Probate of a will is in the exclusive jurisdiction of the clerk of the 
Superior Court, and therefore the Superior Court has no original jurisdic- 
tion of an action to have plaintiffs declared the owners of land upon alle- 
gations that decedent devised it to them but that the will had been lost or 
destroyed and never admitted to probate, nor do such facts constitute a 
cause of action, since the will is wholly ineffectual until it is admitted to 
probate in the proper court. G.S. 2-16, G.S. 28-1, G.S. 28-2, G.S. 31-12 
through 31-27. 


2. Wills § 4— 


Allegations to the effect that decedent contracted, in consideration of 
personal services rendered, to devise property to plaintiffs, and that 
decedent did so devise them the property but that the will was lost or 
destroyed and never admitted to probate, held not to state a cause of 
action against decedent’s heirs for specific performance, since, according 
to the complaint, decedent did not breach the agreement but complied 
therewith by devising the land to them, and specific performance does not 
lie until there has been a breach of contract. 


APPEAL by defendants from Williams, J., at the April Term, 1951, of 
the Superior Court of Jounston County. 

Civil action to recover land heard upon a demurrer to the complaint. 

When it is stripped of immaterial averments and conclusions, the com- 
plaint alleges these matters: 

That Andrew Atkinson and his wife, Suffany Atkinson, were a child- 
less couple who resided in Johnston County, North Carolina, on 35 acres 
of land owned by the former in fee simple; that they took the plaintiffs, 
Lee Francis Anderson and Annie Lou Lynn, into their home when the 
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plaintiffs were small children and kept them there until the plaintiffs 
reached maturity; that while they were living in such home, the plain- 
tiffs rendered valuable personal services to Andrew and Suffany Atkin- 
son upon an understanding that Andrew Atkinson was to devise the 35 
acres to the plaintiffs subject to a life estate in Suffany Atkinson; that 
Andrew Atkinson died on 20 December, 1944, and his widow, Suffany 
Atkinson, occupied the 35 acres from that time until her death, which 
occurred shortly before the commencement of the action; that Andrew 
Atkinson left a last will devising the 35 acres to the plaintiffs, but such 
last will was destroyed or lost after the death of Andrew Atkinson and 
has never been admitted to probate; that “said will... operated... to 
vest title” to the 35 acres in the plaintiffs; and that the defendants, who 
are the heirs of Andrew Atkinson, have been in the possession of the 35 
acres since the death of Suffany Atkinson, and have refused to surrender 
them to the plaintiffs. 

The complaint prays that the plaintiffs “be declared the owners in fee 
and entitled to immediate possession” of the 35 acres. 

The defendants demurred to the complaint in writing, asserting in 
specific detail that these two things appear upon the face of the com- 
plaint: (1) That the court has no jurisdiction of the subject matter of 
the action; and (2) that the complaint does not state facts sufficient to 
constitute a cause of action. G.S. 1-127. 

Judge Williams entered a judgment overruling the demurrer, and the 
defendants appealed to the Supreme Court, assigning that decision as 
error. 


E.R. Temple and Leon G. Stevens for plaintiffs, appellees. 
Wellons, Martin & Wellons for defendant, appellants. 


Ervin, J. The claim of the plaintiffs is founded upon a complaint 
alleging that Andrew Atkinson devised the 35 acres to them by a last 
will, which has never been admitted to probate. 

It appears, therefore, that the complaint undertakes to present to the 
court for determination this crucial issue: Did Andrew Atkinson leave a 
will devising the 35 acres to the plaintiffs? | 

This being true, the complaint discloses upon its face that the court 
has no jurisdiction of the subject matter of the action; for under the law 
of North Carolina the issue of whether an unprobated script is, or is not, 
a man’s last will cannot be properly brought before the superior court 
for determination in an ordinary civil action. Frissie v. Craig, 232 
N.C. 701, 62 S.E. 2d 330. 

Under the controlling statutes, the Clerk of the Superior Court has ex- 
clusive original jurisdiction to take proofs of wills of persons dying 
domiciled within his county. G.S. 2-16, 28-1, 28-2, and 31-12 to 31-27, 


N.C.) FALL TERM, 1951. 273 


ReaD v. Roorine Co. 


inclusive; Brissie v. Craig, supra; McCormick v. Jernigan, 110 N.C. 
406, 14 S.E. 971. The jurisdiction of the clerk to take proof of a par- 
ticular will is not affected by its loss or destruction before probate. 
Fawcett v. Fawcett, 191 N.C. 679, 182 S.E. 796; Ricks v. Wilson, 154 
N.C. 282, 70 S.E. 476; In re Hedgepeth, 150 N.C. 245, 63 S.E. 1025; 
McCormick v. Jernigan, supra. 

The complaint is also subject to the second objection raised by de- 
fendants. The demurrer admits the facts pleaded in the complaint, but 
it does not admit the legal conclusion set out therein that such facts 
operated to vest title to the 35 acres in the plaintiffs. Since the complaint 
rests the claim of the plaintiffs to the 35 acres upon the unprobated will 
of Andrew Atkinson, it does not state facts sufficient to constitute a 
cause of action. A will is wholly ineffectual as an instrument of title 
until it is admitted to probate in the proper court. Brisse v. Craig, 
supra; Cartwright v. Jones, 215 N.C. 108, 1 S.E, 2d 359. 

The contention of plaintiffs that the complaint states a cause of action 
against defendants as heirs of the deceased, Andrew Atkinson, for the 
specific performance of a contract by the deceased to devise the 35 acres 
to plaintiffs is untenable. There is no language in the complaint indi- 
cating that the action was brought for any such purpose. Indeed, that 
pleading negatives any right on the part of the plaintiffs to maintain an 
action for specific performance or its equivalent. See: 58 C.J., Specific 
Performance, sections 308, 309. Such an action cannot lie until there 
has been a breach of contract. 58 C. J., Specific Performance, sections 
6, 494. According to the complaint, Andrew Atkinson did not breach 
the understanding with plaintiffs. The converse is true. He fully per- 
formed it by devising the 35 acres to them. 

For the reasons given, the judgment overruling the demurrer is 

Reversed. 


TG: READ, ANCILLARY ADMINISTRATOR OF THE ESTATE OF HELEN LEWIS 
READ, v. YOUNG ROOFING COMPANY anv ELIJAH JUNIOR LANG- 
LEY (ORIGINAL DEFENDANTS), AND ROSA PALMER (ADDITIONAL DE- 


FENDANT). 
(Filed 10 October, 1951.) 


1. Pleadings § 10: Torts § 4: Automobiles § 21-—— 


An answer alleging that the driver of the car in which intestate was 
riding was guilty of negligence constituting the sole proximate cause of 
the collision with defendant’s truck, and that intestate and the driver of 
the car were engaged in a joint enterprise so that the driver’s negligence 
barred recovery against defendant for intestate’s death, but further alleg- 
ing that if the facts so set up as a defense be found against defendant, 
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then the negligence of the driver of the car concurred with that of defend- 
ant, and demanding contribution against the driver of the car, held good 
as against demurrer interposed by the driver of the car. G.S. 1-240. 


2. Pleadings § 19c— 


A pleading will be liberally construed upon demurrer, and the pleading 
will be upheld if in any portion or to any extent it presents facts sufficient 
to constitute a cause of action. 


3. Torts § 4— 


The purpose of the statute permitting the joinder of a third party as a 
joint tort-feasor against whom the defendant seeks contribution, is to 
enable the litigants to determine in one action all matters in controversy 
growing out of the same subject of action. 


Apres by Rosa Palmer, additional defendant, from Carr, J., January 
Term, 1951, of Warren. Affirmed. 

The demurrer of Rosa Palmer, additional defendant, to the cross-action 
of defendant Roofing Company, was overruled and she appeals. 

The action grew out of a collision on the highway between an auto- 
mobile in which plaintiff’s intestate Helen Lewis Read was riding, and 
the motor truck of defendant Roofing Company being driven at the time 
by its employee Langley. As result of the collision Helen Lewis Read 
recelved injuries resulting in her death, and her administrator instituted 
this action against the defendants to recover damages for her wrongful 
death (G.S. 28-173), alleging negligent operation of the truck of defend- 
ant Roofing Company by its employee Langley. Langley did not answer. 

Defendant Roofing Company, answering, denied negligence on the 
part of its driver, and further alleged that Rosa Pa:mer, who was driv- 
ing the automobile in which the intestate was riding, was negligent in 
the operation of the automobile (setting out the acts of negligence on 
her part complained of), and that her negligence wa's the sole proximate 
cause of the collision and consequent injury; that Rosa Palmer and the 
intestate were at the time engaged in a joint enterprise, and that plain- 
tiff’s action was barred by Rosa Palmey’s negligence. Further, by way 
of cross-action against Rosa Palmer defendant alleged if it be found that 
defendant was negligent as alleged in the complaint, and that plaintiff’s 
intestate and Rosa Palmer were not joint adventurers, “then the negli- 
gence of Rosa Palmer as set forth in paragraph 1(a) of this cross-action 
concurred with the negligence of this defendant and proximately caused 
the damage to plaintiff’s intestate, and this defendant is entitled to 
judgment over and against the said Rosa Palmer as a joint tort-feasor.” 

Rosa Palmer having been made party defendant, demurred to the 
defendant’s cross-action on the ground that the allegations upon which 
this relief was sought were insufficient to constitute a cause of action for 
contribution. 
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The demurrer was overruled and Rosa Palmer excepted and appealed. 


Perry & Kittrell for Young Roofing Company, Appellee. 
Gholson & Gholson for Rosa Palmer, Appellant. 


Devin, ©. J. We think the portions of the pleading quoted above, 
considered in connection with other allegations of fact set out in defend- 
ant’s answer and cross-action, are sufficient to state a cause of action for 
contribution against the appellant as joint tort-feasor, as permitted by 
the statute G.S. 1-240, and that the demurrer was properly overruled. 

The appellant’s position is that in defendant’s cross-action to which 
the demurrer was addressed it was alleged that Rosa Palmer’s negligence 
was the sole proximate cause of the injury, and that she and plaintiff’s 
intestate were joint adventurers, and therefore the plaintiff was barred 
by her negligence. But it will be noted that in the pleading challenged 
by the demurrer it was also alleged that if the facts so set up as a de- 
fense be found against the defendant, then the negligence of Rosa Palmer 
concurred with that of the defendant in causing the injury, and that she 
was liable to defendant for contribution as joint tort-feasor. Freeman 
v. Thompson, 216 N.C, 484, 5 S.E. 2d 434. 

The rule in this jurisdiction is that as against a demurrer a pleading 
will be liberally construed in favor of the pleader, and that if in any 
portion or to any extent the pleading presents facts sufficient to constitute 
a cause of action it will be upheld. Blackmore v. Winders, 144 N.C, 212, 
56 S.E. 874; Wiscassetét Mills Co. v. Shaw, Comr., 233 N.C. 71, 62 S.E. 
2d 487; Bryant v. Ice Co., 238 N.C. 266, 63 S.E. 2d 547. And a de- 
murrer requires search of the entire record. Harris v. Fairley, 232 N.C. 
551, 61 S.E. 2d 616. 

The purpose of the statute permitting the joinder of a third party 
against whom the defendant seeks contribution as joint tort-feasor (G.S. 
1-240), was to enable litigants in tort actions to determine in one action 
all matters in controversy growing out of the same subject of action. 
Freeman v. Thompson, 216 N.C, 484, 5 S.E. 2d 434; Hvans v. Johnson, 
225 N.C. 238, 34 S.E. 2d 73. 

In Evans v. Johnson, supra, the demurrer to defendant’s cross-action 
for contribution was sustained, but the ruling there was predicated on 
allegations in a material respect differing from those in the case at bar. 
For the same reason demurrer was sustained in Walker v. Loyall, 210 
N.C. 466, 187 S.E. 565, where the allegation was not one of joint tort- 
feasorship. 

The judgment overruling the demurrer in this case is 


Affirmed. 
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CoY L. GUY, T. H. GARDNER, D. A. LANGDON, OLLIE WILLIFORD, 
A. D. NORDAN anp R. C. WILLIAMS, JR., v. LOUIS BAER anp WIFE, 
SADIE BAER, WILLIE MONE AND Wirk, PEARL B. MOFF, J. R. OWEN 
ann J. K. ADAMS, JR. 


(Filed 17 October, 1951.) 


1. Pleadings § 3a— 

The complaint must contain a plain and concise statement of every 
material, essential, and ultimate fact which constitutes the cause of action 
without unnecessary repetition and with each material allegation dis- 
tinctly numbered, but it should not contain allegations of evidentiary 
facts tending to establish the ultimate and issuable facts. G.S. 1-122. 


2. Pleadings § 31— 

Allegations of facts and circumstances which allegedly induced one of 
defendants to approach plaintiffs for the purpose of making the agreement 
attacked are properly stricken on motion for irrelevancy, the cause being 
founded solely on transactions subsequent to that time. 


3. Same: Escrow § 4— 

In an action to annul certain contracts and to recover money paid under 
certain checks on the ground that the papers were wrongfully obtained by 
defendants in breach of the terms of an escrow agreement, and that the 
contracts were wrongfully altered and enlarged while in escrow, held, 
allegations as to the purpose and intent of the delivery in escrow and 
allegations that defendants, without the consent of plaintiffs, altered the 
contracts after they were delivered in escrow and before the terms of the 
conditional delivery were fulfilled, are essential elemenis of the cause of 
action and are improperly stricken upon motion of defendants. 


4, Pleadings § 8a— 


Allegations of a first cause of action may not be incorporated into that 
part of the complaint stating the second cause of action merely by referring 
to the number of the particular paragraphs of the first cause of action 
considered pertinent. 


5. Pleadings § 31— 


Where, in an action attacking the validity of contracts and to recover 
money paid thereunder, the complaint states one cause of action based 
upon delivery of the contracts in breach of escrow agreement, and a second 
cause of action based upon fraud in obtaining the execution of the con- 
tracts, motion to strike the allegations constituting the second cause of 
action on the ground that they are repetitious is properly denied. 


AppraL by plaintiffs and defendants from Godwin, Special Judge, 
April Term, 1951, Harnett. 

Civil action to vacate and annul certain paper writings and to recover 
money paid, heard on motion to strike certain portions of the pleadings. 

There were negotiations between plaintiffs and defendant Owen, repre- 
senting himself and the other defendants, relative to the lease of a tobacco 
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sales warehouse in Dunn by defendants Baer and Moff to plaintiffs and 
a sublease thereof to defendant Owen. As a result, plaintiffs and Owen 
met, and plaintiffs executed two paper writings the exact nature of which 
is not disclosed by the complaint. We must assume they were a contract 
of lease and a contract subletting the warehouse. It was understood at 
the time that Milton Stephenson and Ed Clayton, or two other parties 
acceptable to plaintiffs, should join with plaintiffs in executing said 
contracts and that the said contracts would be redrafted before they 
became effective. To that end the contracts were delivered to H. C. 
Strickland to be held in escrow until the contracts were redrafted in final 
form and the execution thereof was completed in accord with the agree- 
ment between the parties. Later, without the knowledge or consent of 
plaintiffs, the contracts were signed by defendants Owen and Adams in 
lieu of Stephenson and Clayton and delivered to defendants, who had 
them recorded in the registry of Harnett County. 

At the time the contracts were placed in escrow, the plaintiffs each 
deposited in escrow upon the same conditions a check in the sum of 
$2,250—a total of $13,500. Neither the purpose of these checks nor the 
name or names of the payees is disclosed except that they were to show 
the good faith of plaintiffs. 

The plaintiffs undertook to allege two causes of action: (1) that deliv- 
ery of the contracts and checks was wrongfully obtained by defendants 
in breach of the terms of the escrow agreement and the contracts were 
wrongfully altered and enlarged, by reason of which they are void and of 
no effect; and (2) the execution of said contracts by plaintiffs was ob- 
tained by the false pretense and fraud of the defendants as set out in the 
complaint. 

They pray cancellation of the contracts and recovery of the amounts 
wrongfully obtained by defendants through the use of the checks deliv- 
ered by plaintiffs to Strickland. 

Defendants, before answering, moved to strike from the statement of 
the first cause of action all of paragraphs 5, 6, and 7, and all of para- 
graph 10, except the first ten lines thereof; paragraph (c) and the last 
paragraph of allegation number 12, for that said allegations are irrele- 
vant, repetitious and redundant. They also move to strike all of the 
purported second cause of action for that it is merely repetitious of the 
first cause of action and fails to state any new grounds for relief. 

The court entered its order striking the allegations in the first cause 
of action in accord with the motion and also the numerals “5, 6, and 7” 
in paragraph (1) of the second cause of action “in order that said Para- 
graphs ... may not be restated in said Second Cause of Action.” The 
plaintiffs excepted and appealed. Defendants excepted to the refusal of 
the court to strike all of the alleged second cause of action and appealed. 
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I, R. Williams and Neill McK. Salmon for plaintiff appellants. 
Smith, Leach & Anderson, James K. Dorsett, Jr., and Wilson & John- 
son for defendant appellees. 


Barnuitt, J. The complaint must contain a plain and concise state- 
ment of the facts constituting a cause of action, without unnecessary 
repetition; and each material allegation must be distinctly numbered. 
G.S. 1-122. 

The function of a complaint is not the narration of the evidence but 
the statement of the substantive and constituent facts upon which the 
plaintiffs’ claim to relief is founded. Winders v. Hill, 141 N.C. 694; 
Brown v. Hall, 226 N.C. 732, 40 S.E. 2d 412. Hence, “the facts con- 
stituting a cause of action” required by the statute are the material, 
essential, and ultimate facts which constitute the cause of action—but 
not the evidence to prove them. With few exceptions only the facts to 
which the pertinent legal or equitable principles of law are to be applied 
are to be stated in the complaint. Chason v. Marley, 223 N.C. 738, 
28 S.E. 2d 2238, and cases cited; Long v. Love, 230 N.C. 535, 53 S.E. 
2d 661. 

When a good cause of action is thus stated, evidence of the facts alleged, 
including every material detail, fact, and circumstar.ce tending to estab- 
lish the ultimate and issuable facts, is admissible. But it does not follow 
that it is either necessary or proper to allege any and every fact, evidence 
of which will be competent at the hearing. Chason v. Marley, supra. 

Observance of these rules in drafting a complaint is essential to good 
pleading and a well prepared complaint is most helpful both to the court 
and the jury. However, they are all too often honored in the breach. 
The defendants here assert, with some justification, that the complaint 
contains allegations of evidentiary, probative facts not essential to a 
statement of plaintiffs’ alleged causes of action and which tend only to 
confuse. 

The allegations contained in paragraphs 5, 6, and 7 of the first cause 
of action were properly stricken. They merely relate facts and circum- 
stances which induced defendant Owen to approach plaintiffs and solicit 
them to execute the contracts in question. What happened after Owen 
contacted plaintiffs is the essential question. The other is merely unnec- 
essary window dressing. 

We do not, however, concur in the view of the court below that the 
latter part of paragraph 10 should be stricken. Here the plaintiffs 
allege the purpose and intent of the delivery in escrow. Upon these 
facts the plaintiffs, in part, base their first cause of action. Nor was it 
proper to strike subsection (c) and the last paragraph of allegation 
number 12. 
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Allegation that defendants altered the contracts after they were deliv- 
ered in escrow and before the terms of the conditional delivery were 
fulfilled, without the consent of the plaintiffs, constitutes the foundation 
stone upon which their right to relief must be made to rest. 

The attempt to repeat in the statement of the second cause of action 
what is alleged in paragraphs 5, 6, and 7 of the first cause of action 
merely by referring to said paragraphs by number is violative of Rule 
20 (2), Rules of Practice, 221 N.C. 557. Furthermore, these allegations 
are not essential to a statement of plaintiffs’ second cause of action. The 
reference was properly stricken. 

In that part of the complaint labeled “Srconp Causz or Action” the 
plaintiffs allege a separate and distinct cause of action for fraud in the 
procurement of the execution by them of the contracts in question. De- 
fendants’ exception to the refusal of the court to strike the same 1s with- 
out substantial merit. In this connection, however, we may note that 
the allegations in paragraphs 5 and 6 in the second cause of action have 
no real relation to the cause of action therein stated. They more prop- 
erly relate to the first cause of action and in that respect are largely 
repetitious. 

A complete reformation of the pleadings would not be ill advised. 

Let the costs be equally divided between plaintiffs and defendants. 

On plaintiffs’ appeal: Modified and affirmed. 

On defendants’ appeal: Affirmed. 


GOLDSTON BROTHERS, INC., v. J. A. NEWKIRK anp Wirr, MARY A. 
NEWKIRK. 


(Filed 17 October, 1951.) 
1. Trial § 214%— 


Where no exception is noted to the refusal of defendants’ motion to 
nonsuit when plaintiff rested its case, and thereafter, upon agreement that 
the court find the facts upon the evidence and stipulations of the parties, 
the parties place in the record a series of stipulations covering numerous 
pertinent facts, held, the case is reopened to receive such stipulations, and 
the motion of nonsuit not being renewed. the question of defendants’ right 
to nonsuit is not presented on the appeal. 


2. Appeal and Error § 51c— 


Where the question of defendants’ right to nonsuit is not presented on 
the appeal. but the judgment of the lower court is modified to the extent 
that it allowed a compulsory continuance pending the determination of 
another action upon different issues pending in the Federal Court between 
a stranger to the present action and the defendants herein, the decision 
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does not justify dismissal of the action in the lower court after remand, 
but leaves the case pending in substantially the same status as if the case 
had been submitted to a jury and mistrial ordered. 


8. Pleadings § 22b— 


The court rendered judgment under agreement of the parties that the 
court should find the facts from the evidence and stipulations of the 
parties. On appeal the judgment was modified and the cause remanded. 
Held: After remand the cause was pending in the Superior Court, and the 
Superior Court had authority to permit amendment within the purview of 
G.S. 1-163, and the refusal of the court to permit arnendment on the ground 
that it was without authority to entertain the motion will be reversed on 
appeal. 


AppraL by plaintiff from Sharp, Special Judge, June Term, 1951, 
of Lex. 

Civil action by auction-broker to recover commissions for selling land 
under a special contract. 

This case was here on former appeal. The opinion is reported in 
233 N.C. 428, 64 S.E. 2d 424, where the background facts are set out in 
detail. It appears that in the course of the former trial it was agreed by 
the parties that the presiding judge, upon the evidence and stipulations, 
might find the facts and render judgment without the intervention of the 
jury. Judge Carr, after hearing and considering the evidence and stipu- 
lations, entered judgment adjudging that the plaintiff “is not at the 
present time entitled to judgment against the defendants,” but ordering 
that the “action be not dismissed and that it be continued” for the pur- 
pose of enabling the plaintiff to file certain motions in the cause, if it be 
so advised. Both sides excepted to the judgment and gave notice of 
appeal. The plaintiff perfected its appeal; the defendants did not. The 
decision of this Court modified but upheld the judgment below. 

When the case went back to the Superior Court, the plaintiff lodged 
a motion for leave to amend and for an opportunity to offer evidence in 
support of the complaint as amended, whereas the defendants moved the 
court to dismiss the action. The court below held as a matter of law that 
it was “without authority to allow the plaintiff’s motion” to amend and, 
construing the decision of this Court as a mandate to dismiss the action 
as in case of nonsuit, denied plaintiff’s motion to amend and signed 
judgment dismissing the action. 

From the judgment entered the plaintiff appeals, assigning errors. 


Gavin, Jackson & Gavin for plaintiff, appellant. 
Rivers D. Johnson and 8. Ray Byerly for defendants, appellees. 


Jounson, J. The decision on the former appeal upheld the judgment 
of Judge Carr in its two material aspects, 7.e., (1) in adjudging that the 
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plaintiff “is not at-the present time entitled to a judgment against the 
defendants,” and (2) in ordering “that this action be not dismissed and 
that it be continued for the purpose of enabling the plaintiff to file” 
certain motions in the cause, if it be so advised. (Goldston Brothers v. 
Newkirk, supra (233 N.C. 428)). 

The former decision modifies Judge Carr’s judgment in only one par- 
ticular, and that is in the intimation recited in the judgment, but not 
specifically adjudicated therein, that further proceedings in the instant 
case perhaps should be deferred and postponed to await developments 
in the related case of Babcock Lumber Company v. J. A. Newkirk, et ux., 
pending in the U. S. District Court. This Court felt that further pro- 
ceedings in the instant case should not be deferred, except by consent, to 
await the uncertainty of developments in the related case in the District 
Court, particularly so in view of the fact that neither the parties nor 
the issues are the same in the two cases (17 C.J.S., p. 205), and therefore, 
in order to guard against the eventuality that Judge Carr’s judgment 
might be interpreted as working a forced, indefinite postponement of the 
case, it was thought advisable to fix it definitely so there might be no delay 
in the further proceedings in the case, except by consent. Such is the 
limited intent and meaning of the single modifying lmitation placed 
on Judge Carr’s judgment in the following language: 

“The intimation in the judgment below that further proceedings in 
this case be held in abeyance pending the trial of the Babcock case has 
practical pertinency. But it is assumed that the intimation was intended 
only as a suggestion. It may not be interpreted as requiring a postpone- 
ment of further proceedings in the instant case. 17 C.J.S., pp. 196 and 
205.” Goldston Brothers v. Newkirk, supra (233 N.C. 428, mid. p. 4383). 

The court below on the rehearing interpreted the former decision (1) 
as affirming the judgment of Judge Carr in “That the plaintiff is not at 
the present time entitled to a judgment against the defendants,” and (2) 
as modifying by implication the judgment in so far as it ordered “that 
this action be not dismissed,” and so forth. The lower court on the 
rehearing no doubt reasoned that inasmuch as the plaintiff upon the 
evidence adduced at the first hearing was not entitled to recover, it neces- 
sarily followed that the defendants were entitled to have the action dis- 
missed “as of nonsuit,” and the court, assuming that such was the intent 
of the former decision, summarily dismissed the action. 

This assumption, however, is inconsistent with the theory of the former 
appeal and the decision of this Court based thereon. Briefly, the pro- 
eedural facts in respect to the former appeal are these: When the plain- 
tiff rested its case, the defendants moved to nonsuit. The motion was 
denied. No exception was noted. Thereupon, it was agreed by the 
parties that the court upon the evidence and stipulations might find the 
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faets and render judgment thereon without the intervention of the jury. 
‘The parties then by way of supplementing and clarifying the facts 
already in evidence, placed in the record a series of stipulations covering 
numerous pertinent facts. Thus, to receive these stipulations, the case 
was reopened. Thereafter the motion to nonsuit was not renewed. Thus 
the right to press for nonsuit was waived. See G.S. 1-183; McIntosh, 
North Carolina Practice and Procedure, p. 613; Hawkins v. Dallas, 229 
N.C. 561, 50 S.E. 2d 561. Moreover, when the court below entered judg- 
ment ordering “that this action be not dismissed,” and so forth, the only 
exception noted by the defendants was “to that portion of the judgment 
allowing the plaintiff to file such motions in this cause as the plaintiff 
deems necessary in the light of future developments in the Babcock 
Lamber Company case.” Also, while the defendants gave notice of ap- 
peal, no errors were assigned, and no exception was brought forward in 
the brief. Therefore, as appears in the closing paragraph of the former 
epinion of this Court, the defendants’ appeal was treated as abandoned. 
Thus it appears upon the face of the record, and in the former opinion, 
that the defendants waived their right to challenge the ruling of Judge 
Carr in ordering that the case “be not dismissed” but left on the docket 
for further proceedings. 

Therefore, upon the record as presented, it was not given for this Court 
ex mero motu to strike out of Judge Carr’s judgment the order “that the 
action be not dismissed,” and the decision on the former appeal may not 
be interpreted as embodying such implication. This would give the 
defendants a delayed “second bite at the cherry,” to which, under settled 
rules of procedure, they are not entitled. 

It follows, then, that, as concerning the plaintiff’s rights on motion to 
amend and on motion to try the case again, the etfect of Judge Carr’s 
judgment, as modified, is to leave the case pending and at issue on the 
docket in substantially the same status as if the case had been submitted 
to a jury and a mistrial ordered. 

Therefore, the lower court may allow or disallow such amendments as 
it may think proper in the exercise of its sound discretion (G.S. 1-163; 
Gilchrist v. Kitchen, 86 N.C. 20), bearing in mind, of course, that the 
nature of the cause of action as previously charted may not be substan- 
tially changed. Perkins v. Langdon, 233 N.C. 240, 63 S.E. 2d 565. 

In fairness to the able judge who presided on the rehearing, we are 
constrained to observe that the former opinion of this Court gave only 
brief mention,—in its closing paragraph,—to the facts which closed the 
door on the defendants’ peremptory right of dismissal. 

For the reasons assigned, the judgment below must be 

Reversed. 
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(Filed 17 October, 1951.) 
1. Automobiles § 28a— 

Where the violation of the provisions of G.S. 20-140 is committed in such 
a reckless and careless manner as to evince a complete and thoughtless dis- 
regard for the rights and safety of others, it amounts to culpable negli- 
gence, and when such violation proximately resuits in the death of another, 
it constitutes manslaughter or even murder, dependent upon the degree of 
negligence. 


2. Automobiles § 28e—Evidence of culpable negligence held sufficient to 
support conviction of manslaughter. 

Evidence tending to show that a person was riding on the running board 
of defendant’s car with defendant’s knowledge and acquiescence, that 
defendant drove the car forty to fifty miles per hour along a dirt road 
through a cloud of dust of sufficient density to interfere with his vision, 
swinging his car back and forth across the highway, and that the car 
sideswiped another car traveling in the opposite direction, in which colli- 
sion the passenger on the running board was fatally injured, is held suff- 
cient to be submitted to the jury in a prosecution for manslaughter, irre- 
spective of the question of defendant’s intoxication even though it may 
have been a contributing factor in defendant’s reckless driving, since 
defendant in the exercise of ordinary prevision could have foreseen that 
the passenger on the running board might be seriously injured or killed 
as a result of such reckless operation of the car, regardless of whether it 
came into contact with another vehicle or not. 


8. Criminal Law § 58d— 


Where the charge fully instructs the jury as to the evidence and the 
contentions of the parties and defines the law applicable thereto, it com- 
plies with G.S. 1-180, and a defendant desiring further elaboration and 
explanation of the law must tender prayers for instructions. 


AppEAL by defendant from Grady, Emergency Judge, July 1951 Spe- 
cial Term, Lex. No error. 

Defendant was tried upon an indictment charging him with man- 
slaughter in the death of one James Edward Medlin. 

The State offered evidence which tended to show that on the evening 
of 17 September, 1950, E. L. Fore, a resident of Sanford, North Carolina, 
was traveling in an automobile in the direction of his home. The road 
over which he was passing was a red dirt and gravel country road and 
at the time was covered with a cloud of dust caused by a passing auto- 
mobile, which cloud of dust was sufficient to prevent a driver from seeing 
clearly. The defendant, with whom witness, Fore, was not acquainted, 
was traveling in the opposite direction. The road was straight at the 
point where the two cars met, although defendant had just passed through 
a curve some 300 feet away. 
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When defendant came into view of Fore, James Edward Medlin was 
squatting on the left running board of defendant’s car and was holding 
onto the car. Defendant was driving his automobile at a speed of 40 to 
50 miles per hour in a zig-zag fashion, so that he crossed the center of the 
road six or eight times in the distance of 100 yards. Immediately before 
the collision, defendant swung to his left and it appeared that the two 
cars would meet head-on. Defendant then swung sharply to his right in 
such a way as to sideswipe the automobile driven by Fore. Medlin was 
caught between the two cars, thrown to the highway and fatally injured. 
It was admitted at the trial that Medlin came to his death as a result of 
the collision. Defendant knew that Medlin was in a squatting position 
on the left running board of his car. Immediately after the collision, a 
man who gave the appearance of holding something in his arms ran from 
defendant’s car. 

Defendant and Fore carried the injured man to the hospital. There 
Fore smelled the odor of liquor on defendant’s breath. He was clumsy, 
and when the nurse asked him to hurry, he kept saying, “His foot is 
broke.” About one and one-half hours later, two of the sheriff’s deputies 
met the defendant in a taxi on his way from Sanford to the scene of the 
collision, stopped the taxi and discovered at that time that defendant was 
highly intoxicated. 

Defendant later went to the home of Fore, in company with another 
man, and in a conversation with Mrs. Fore contended that he was sober 
when the collision occurred, but in order to settle his nerves, he drank 
a quantity of liquor after the injured man was taken to the hospital and 
that accounted for his intoxication. Defendant inquired of Mrs. Fore 
if she and her husband were going to get on the stand and swear that 
he was intoxicated and he said to her, “I have eight men to prove I wasn’t 
drunk and you all will look mighty small to go on the stand and testify 
that I was.” Mrs. Fore advised defendant that she did not get near 
enough to him to find out whether he was drunk or not, but that her 
husband would tell the truth. He answered, “You see, I’m kind of a 
red-faced man. People are always trying to say I am drunk but I’m not.” 
The defendant also told Mrs. Fore, “If you tell I was drunk, I won’t 
have enough money to fix the car.” Defendant said in the presence of 
Mrs. Fore that he knew that the boy was on the running board and that 
he was “stooped down.” There was evidence of defendant’s bad character 
to the effect that he had been engaged in the liquor traffic. 

The defendant was convicted of involuntary manslaughter and sen- 
tenced to the State’s Prison for a term of five to seven years. Defendant 
excepted and appealed. 
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Attorney-General McMullan and Assistant Attorney-General Bruton 
for the State. 
Seawell & Seawell for defendant, appellant. 


VALENTINE, J. This appeal presents two questions: (1) Was the 
evidence, considered in the hight most favorable to the State, sufficient to 
withstand defendant’s motion for judgment as of nonsuit? (2) Did the 
court below comply with G.S. 1-180 in its charge to the jury? Both of 
these questions must be answered in the affirmative. 

It has long been a violation of the common law to inflict injury upon 
a human being by culpable negligence, and if death results, the offender 
under certain circumstances may be called upon to answer to the charge 
of manslaughter or even murder. 99 A.L.R., 756. 

With the development of civilization and the resulting transition from 
animal-drawn vehicles to the intricate and expansive system of motorized 
transportation, it has become necessary for the protection of life and 
property to enact and maintain a code of rules regulating the operation 
of motor vehicles on the highways. <A part of this code is G.S. 20-140, 
which is as follows: 

“Any person who drives any vehicle upon a highway carelessly and 
heedlessly in wilful or wanton disregard of the rights or safety of others, 
or without due caution and circumspection and at a speed or in a manner 
so as to endanger or be likely to endanger any person or property, shall 
be guilty of reckless driving, and upon conviction shall be punished as 
provided in 20-180.” 

A violation of this statute may subject the offender to both civil and 
criminal liability. There may be a violation of this statute as a result 
of which the offender is subjected, in addition to civil liability, only to 
the penalty prescribed by statute, but when the negligent acts are reckless 
to the point of culpability and are sufficient to evince a complete and 
thoughtless disregard for the rights and safety of other persons using 
the highways, it then becomes criminal negligence and the driver of a 
motor vehicle so offending may be called upon to answer for man- 
slaughter. 

The distinction between criminal and civil liability arising out of the 
reckless operation of an automobile on the public highways of North 
Carolina is clearly pointed out in S. v. Cope, 204 N.C. 28, 167 S.E. 456, 
where it is said: 

“Actionable negligence in the law of torts is a breach of some duty 
imposed by law or a want of due care—commensurate care under the 
eircumstances—which proximately results in injury to another. Small 
v. Utslities Co., 200 N.C. 719, 158 S.E. 385; Eller v. Dent, 203 N.C, 439; 


286 IN THE SUPREME COURT. [234 


rr re NE A po SE TN 


STATE v. MCLEAN. 


Hurt v. Power Co., 194 N.C. 696, 140 S.E. 730; Ramsbottom v. BR. R., 
138 N.C, 39, 50 S.E. 448; Drum v. Miller, 185 N.C, 204, 47 S.E. 421. 

“The violation of a statute or ordinance, intended and designed to 
prevent injury to persons or property, whether done intentionally or 
otherwise, 1s negligence per se, and renders one civilly liable in damages, 
if its violation proximately result in injury to another; for, in such case, 
the statute or ordinance becomes the standard of conduct or the rule of 
the prudent man. King v. Pope, 202 N.C. 554, 163 S.E. 447; Godfrey 
v. Coach Co., 201 N.C. 264, 159 S.E. 412; Taylor v. Stewart, 172 N.C. 
203, 90 S.E. 134, 

“Culpable negligence in the law of crimes is something more than 
actionable negligence in the law of torts. S. v. Stansell, 203 N.C. 69, 
164 $.E. 580; S. v. Rountree, 181 N.C, 535, 106 S.E. 669. 

“Culpable negligence is such recklessness or carelessness, proximately 
resulting in injury or death, as imports a thoughtless disregard of conse- 
quences or a heedless indifference to the safety and vights of others. 8. v. 
Whaley, 191 N.C. 387, 182 S.E. 6; 8S. v. Rountree, supra, 

“However, if the inadvertent violation of a prohibitory statute or 
ordinance be accompanied by recklessness or probable consequences of a 
dangerous nature, when tested by the rule of reasonable prevision, 
amounting altogether to a thoughtless disregard of consequences or a 
heedless indifference to the safety and rights of others, then such negli- 
gence, if injury or death proximately ensue, would be culpable and the 
actor guilty of an assault or manslaughter, and under some circumstances 
of murder. S. wv. Trott, supra (190 N.C. 674, 180 S.E. 627); S. v. Sud- 
derth, supra (184 N.C. 753, 114 S.E. 828); S. v. Trollinger, 162 N.C. 
618, 77 S.E. 957; 8. v. Limerick, 146 N.C, 649, 61 S.E. 567; S. v. Stett, 
146 N.C. 643, 61 S.E. 566; 8. v. Turnage, 1388 N.C. 566, 49 S.E. 913.” 

The evidence of the State, which was accepted bv the jury, brings the 
conduct of the defendant within the culpable negligence rule and subjects 
him to criminal responsibility for the wrongful acts which resulted in 
the death of James Edward Medlin. 

This case does not turn upon the question of defendant’s intoxication, 
although there was substantial evidence on that point which the jury was 
entitled to take into consideration. The fact of intoxication may well 
have been a contributing factor in the defendant’s reckless operation of 
his automobile. He knew that Medlin was perched precariously on his 
running board and that he might be seriously injured or killed by the 
swaying motion of the automobile, whether it came in contact with 
another vehicle or not, and notwithstanding this fact, the defendant at 
a speed of 40 to 50 miles an hour drove through a cloud of dust of suffi- 
cient density to interfere with his vision, swinging his car back and forth 
across the highway. 
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The Court fully instructed the jury as to the evidence and the conten- 
tions of the parties and defined the law applicable thereto. “If the 
defendant desired further elaboration and explanation of the law he 
should have tendered prayers for instructions. In the absence thereof 
he cannot now complain.” S. v. Gordon, 224 N.C. 304, 30 S.E. 2d 43 
(decided prior to 1949 amendment). 

The remaining exceptions in the record have been carefully examined 
and each is found to be without merit. The Judge’s charge substantially 
complied with all the provisions of G.S, 1-180, as amended by Chapter 
107, Session Laws 1949. On the entire record defendant appears to have 
had a fair and impartial trial and as no reversible error has been made 
to appear, the result will be upheld. 

No error. 


DR. VASILIOS 8. LAMBROS y. THOMAS K. ZRAKAS anp MRS. SOPHIE 
ZRAKAS. 


(Filed 17 October, 1951.) 


1. Evidence § 41: Appeal and Error § 6c (4): Principal and Agent § 13c— 


Where testimony of an alleged agent to the effect that he was acting 
as agent for both his mother and father is admitted in evidence without 
objection, such testimony is competent to be considered by the jury even 
though it be hearsay and embrace the declaration of the alleged agent, 
since the privilege of objecting to evidence if the ground of objection is 
known, is waived if not seasonably taken. 


2. Principal and Agent § 18d: Physicians and Surgeons § 138— 


Evidence to the effect that the patient’s son consulted plaintiff surgeon 
in regard to an operation upon her, together with testimony by plaintiff 
without objection that the son said he was acting as agent for both his 
mother and father, is held sufficient to warrant the jury in finding the 
issue of agency against the mother, and overrule her motion to nonsuit in 
plaintiff’s action to recover the balanee due for professional services in 
performing the operation. 


3. Appeal and Error § 39e— 


Rulings of the court in the reception of evidence do not justify a new 
trial when they are not prejudicial. 


VALENTINE, J., took no part in the consideration or decision of this case. 


AppraL by defendants from Harris, J., and a jury, February Civil 
Term, 1951, of Wirson. 

Civil action by plaintiff against the defendants, Thomas K. Zrakas and 
wife, Sophie Zrakas, to recover balance alleged to be due plaintiff for 
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professional services in performing a brain operation on the feme de- 
fendant. 

The plaintiff is a brain surgeon of Washington, D.C. The defendants’ 
son, Charles Zrakas, became acquainted with the plaintiff at a social 
function in Washington, and after several consultations arranged for his 
mother, the feme defendant, Sophie Zrakas, to be taken to Washington 
for diagnosis and surgical treatment by the plaintiff. The operation, a 
frontal lobotomy, was performed 10 October, 1946. It is a rare type of 
surgical operation, requiring a high degree of professional skill. Few 
members of the medical profession possess the requisite training and 
skill to perform this operation. The operation on Mrs. Zrakas was a 
technical success; she has shown satisfactory improvement. 

After the operation, the defendant Thomas K. Zrakas paid the plain- 
tiff, in four installments, a total of $1,000. The plaintiff claimed he was 
entitled to a fee of $3,000. 

On failure or refusal of the defendants to pay the balance claimed to 
be due, the plaintiff instituted this action, alleging that the $3,000 
charged by him was and is a fair, reasonable fee for his services, and that 
he is entitled to recover of both defendants the balance due of $2,000, it 
being further alleged in the complaint that the plaintiff’s services were 
engaged and the operation performed in response to employment by both 
of the defendants. 

The defendants in their answer deny that any further sum is due the 
plaintiff by either defendant, and they expressly deny that the feme de- 
fendant at any time “incurred any obligation or became obligated in any 
way for the payment of the plaintiff’s alleged claim.” 

At the conelusion of all of the evidence, the feme defendant renewed 
her motion for judgment of nonsuit. The motion was denied and she 
excepted. Thereupon, this single issue was submitted to and answered 
by the jury as indicated: 

“In what amount, if any, are the defendants indebted to the plaintiff? 
Answer : $1,738.50—-No interest.” 

From judgment on the verdict, both defendants appealed to this Court, 
assigning errors. 


Gardner, Connor & Lee and Lucas & Rand for defendants, appellants. 
Carr & Gibbons for plaintiff, appellee. 


Jounson, J. The defendants’ chief exceptive assignment of error 
relates to the refusal of the court below to nonsuit the case as to the 
defendant Sophie Zrakas, 

It is alleged in the complaint that both defendants, “acting by and 
through their son and agent Charles Zrakas, engaged! and employed the 
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. services of plaintiff for medical diagnosis... and... surgical 
treatment upon defendant Mrs. Sophie Zrakas.” 

It is admitted in the defendants’ answer that “the defendant Thomas 
K,. Zrakas, acting by and through his son Charles Zrakas, engaged and 
employed the professional services of the plaintiff, for the treatment of 
said defendant’s wife.” 

The plaintiff, testifying as a witness in his own behalf, related the 
details of the several conferences he had with Charles Zrakas in working 
out preliminary and final arrangements for the diagnosis and treatment, 
including conferences both before and after Mrs. Zrakas arrived in 
Washington for the operation. He also stated that he talked with Mrs. 
Zrakas at length the night before the operation. The plaintiff then testi- 
fied that “He (Charles Zrakas) said he was acting both for his mother 
and his father.” This testimony was received in evidence without objec- 
tion. Therefore, though it is hearsay and also embraces the declaration 
of the alleged agent (Parrish v. Mfg. Co., 211 N.C. 7, 188 S.E. 817), it 
went to the jury for its full evidentiary value. S. v. Fuqua, ante, 168, 
66 S.E. 2d 667; Maley v. Furniture Co., 214 N.C. 589, 200 S.E. 438; 
Webb v. Rosemond, 172 N.C. 848, 90 S.E. 306. 

Dean Wigmore states the rule this way: “The initiative in excluding 
improper evidence is left entirely to the opponent,—so far at least as 
concerns his right to appeal on that ground to another tribunal. The 
judge may of his own motion deal with offered evidence; but for all 
subsequent purposes it must appear that the opponent invoked some rule 
of Evidence. A rule of Evidence not invoked is waived.” Wigmore on 
Evidence, 3d Ed., Vol. I, Sec. 18, p. 321. 

The reasons for this rule are succinctly stated in this excerpt from 
Cady v. Norton, 14 Pick. 236 ( Mass.) : 

“The right to except (7.e., object) is a privilege, which the party may 
waive; and if the ground of exception is known and not seasonably taken, 
by implication of law it is waived. This proceeds upon two grounds; one, 
that if the exception is intended to be relied on and is seasonably taken, 
the omission may be supplied, or the error corrected, and the rights of 
all parties saved. The other is, that it is not consistent with the purposes 
of justice for a party, knowing of a secret defect, to proceed and take his 
chance for a favorable verdict, with the power and intent to annul it as 
erroneous and void, if it should be against him.” Wigmore on Evidence, 
3d Ed., Vol. I, See. 18, p. 322. 

The foregoing testimony of the plaintiff, when considered with the 
rest of the evidence in the case, was sufficient to warrant the jury in 
finding the issue of agency against the feme defendant. 

The rest of defendants’ exceptive assignments of error relate to rulings 
of the court on the reception of evidence. We have examined these 
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exceptions and find them to be without substantial merit. Prejudicial 
error has not been made to appear. Fisher v. Waynesville, 216 N.C. 790, 
48.E. 2d 316; Rogers v. Freeman, 211 N.C. 468, 190 S.E. 728. 

We are left with the impression that the defendants have had a fair 
trial at the hands of a jury drawn from their own vicinage. The verdict 
and judgment will be upheld. 

No error. 


VALENTINE, J., took no part in the consideration or decision of this 
case. 


STATE v. ERNEST RAY SIMMONS. 


(Filed 17 October, 1951.) 
Homicide § 29— 


Upon a finding that defendant is guilty of murder in the first degree, 
the jury has the unbridled discretion to recommend life imprisonment, and 
no rule is prescribed for the guidance of the jury in coming to a decision 
as to whether or not it should do so, G.S. 14-17, and therefore an instruc- 
tion to the effect that the jury should determine whether it was its duty to 
recommend life imprisonment must be held for prejudicial error. 


AppraL by defendant from Carr, J., at June Term, 1951, of Craven. 

Criminal prosecution upon a bill of indictment charging that defend- 
ant on 20 April, 1951, did “feloniously, willfully, and of malice afore- 
thought kill and murder one Joseph McGhee, contrary to the form of 
the statute,” ete. 

Defendant, upon arraignment, pleaded not guilty. 

Upon trial in Superior Court the evidence offered by the State, taken 
in the light most favorable to the State, tends to support the charge of 
murder in the first degree against defendant. 

On the other hand, defendant, while admitting that he was at the scene 
of the homicide, denied upon the witness stand that he was implicated in 
the killing, and offered other testimony which he contends supports his 
plea. 

Verdict: Guilty of murder in the first degree as charged in the bill of 
indictment. 

Judgment: Death by inhalation of lethal gas, as provided by law. 

Defendant appeals therefrom to Supreme Court, and assigns error. 


Attorney-General McMullan and Assistant Attorney-General Bruton 
for the State. 
Charles L. Abernethy, Jr., for defendant, appellant. 
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WIinBoRNE, J. By his twenty-second exception on this appeal defend- 
ant challenges, and we hold properly so, the correctness of this portion of 
the charge given by the judge to the jury upon the trial in Superior 
Court: 

“And in the event, if you should return a verdict of guilty of murder 
in the first degree, it would be your duty to consider whether or not under 
the statute, you desire and feel that it is your duty to recommend that 
the punishment of the defendant shall be imprisonment for life in the 
State’s prison.” 

The error in this instruction is that it imposes upon the jury a duty 
not imposed by the statute, G.S. 1417, as amended by Section 1 of 
Chapter 299 of 1949 Session Laws of North Carolina pertaining to 
punishment for murder in the first degree. This amendment to the 
statute merely gives to the jury the right, at the time of rendering a 
verdict of murder in the first degree, in open court, to recommend that 
the punishment shall be imprisonment for life in the State’s prison. It 
is an unbridled discretionary right. See S. v. McMullan, 233 N.C. 630, 
65 S.E. 2d 212, where the provisions of this amendment to G.S. 14-17 
were the subject of consideration and decision. It is there stated: “The 
language of this amendment ... is plain and free from ambiguity and 
expresses a single, definite and sensible meaning,—a meaning which under 
the settled law of this State is conclusively presumed to be the one 
intended by the Legislature” (citing cases). The opinion then continues: 
“Tt is patent that the sole purpose of the Act is to give to the jury, in all 
cases where a verdict of guilty of murder in the first degree shall have 
been reached, the right to recommend that the punishment for the crime 
shall be imprisonment for life in the State’s prison . . . No conditions 
are attached to, and no qualifications or limitations are imposed upon, 
the right of the jury to so recommend. It is an unbridled discretionary 
right. And it is incumbent upon the court to so instruct the jury. In 
this, the defendant has a substantive right. Therefore, any instruction, 
charge or suggestion as to the causes for which the Jury could or ought 
to recommend is error sufficient to set aside a verdict where no recom- 
mendation is made.” 

And we now add that the statute prescribes no rule for the guidance of 
the jury in coming to decision as to whether or not the verdict should 
earry the recommendation. Thus any attempt by the trial judge to give 
a rule in this respect must necessarily read into the statute something 
the language of the Legislature does not encompass. The suggestion that 
any cause or reason is necessary to support the recommendation would 
violate the intent and purpose of the statute. True, the statute expressly 
requires the judge to instruct the jury that in the event a verdict of guilty 
of murder in the first degree shall have been reached, it has the right to 
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recommend that the punishment therefor shall be iraprisonment for life 
in the State’s prison. No more and no less would be accordant with the 
intent of the amendment to the statute. 

Therefore, this Court holds that the portion of the charge to which 
the designated exception relates is erroneous,—error for which there must 
be a new trial. Thus it is deemed unnecessary to consider other excep- 
tions, . 

And it is here noted that the decision in S. v. McMillan, supra, was 
delivered only a few days before the trial in instant case was had. Hence, 
no doubt the decision there had not come to the attention of the trial 
judge. 

Let there be a 

New trial. 


STATE v. L. D. CASH ann WILLIAM H. S'TARNES. 


(Filed 17 October, 1951.) 
1. Arson § 1— 


The burning or procuring to be burned a dwelling house must be done 
willfully and wantonly, or for a fraudulent purpose, in order to constitute 
the offense defined by G.S. 14-65, and therefore an instruction to the effect 
that the jury was required to find beyond a reasonable doubt only that 
the dwelling was burned and that it was burned at the instance or request 
of defendant, must be held for prejudicial error. 


2. Criminal Law § 81c (2)— 


The fact that in the beginning of the charge the court stated generally 
the language of the bill of indictment does not cure subsequent error in 
the charge in omitting an essential element in defining the offense. 


ApprEaL by defendant Cash from Halstead, Special Judge, March 
Term, 1951, of CLrvetann. . New trial. 


Attorney-General McMullan and Assistant Attorney-General, Moody 
for the State. 

Stover P. Dunagan, C. C. Horn, and J. A. West for defendant, appel- 
lant. : 


Devin, C. J. The bill of indictment charged the defendant with will- 
fully and wantonly and for a fraudulent purpose burning or procuring 
to be burned the dwelling house owned and occupied by him (G.S. 14-65). 

The evidence offered by the State in support of this charge was suffi- 
cient to carry the case to the jury, and there was verdict of guilty as 
charged in the bill. 
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The defendant assigns error in the following instruction given by the 
court to the jury: “Now, gentlemen of the jury, there are just two things 
for you to find in this case, that is that the house was burned, and that 
it was burned at the instance and request and aiding and counseling of 
this defendant, through the witness Starnes. The State of North Caro- 
lina says that he did, and that he is guilty of it, and says that you should 
find him guilty and be satisfied of his guilt beyond a reasonable doubt.” 

It is obvious that the court in giving this instruction inadvertently 
omitted material elements of the offense with which defendant was 
charged. The burning or procuring to be burned the dwelling house 
occupied by defendant to constitute a criminal offense must have been 
done willfully and wantonly, or for a fraudulent purpose. To convict 
the defendant under this bill something more must be found than the fact 
that the house was burned, and that it was done at the instance and 
request of the defendant. By the terms of the statute an essential ele- 
ment of the crime charged was that it be done willfully and wantonly or 
for a fraudulent purpose. S. v. McDonald, 183 N.C. 680, 45 S.E. 582; 
S. v. Morgan, 186 N.C. 628, 48 S.E. 670; S. v. Falkner, 182 N.C. 793, 
108 S.E. 756; S. v. Rawls, 202 N.C. 397, 162 S.E. 899; S. v. McLean, 
209 N.C. 38, 182 S.E. 700. 

True, the court at the outset of his charge stated generally the language 
of the bill of indictment, but nowhere else was any reference made to 
the elements of the offense necessary to be found by the jury before they 
could convict, and at the close of the charge the jury was clearly and 
pointedly instructed that there were “just two things” for them to find, 
that the house was burned and that it was burned at the instance and 
request of the defendant. S. v. Isley, 221 N.C. 213, 19 S.E. 2d 875 
(bottom page 215). 

For the error pointed out, there must be a new trial and it is so ordered. 
Diseussion of other exceptions noted is deemed unnecessary as they may 
not arise on another hearing. 

New trial. 


CHARLES K. HEUSER v. MARJORIE BEATTY HEUSER. 
(Filed 17 October, 1951.) 


Divorce and Alimony § 17: Judgments § 19— 


Where subsequent to decree of divorce, hearing for the custody of the 
children of the marriage is heard before the resident judge in another 
county on motion of defendant, and both parties appear there with counsel 
and join issue, defendant may not thereafter object on the ground that 
the court was without jurisdiction to hear the motion outside the county. 
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APPEAL by defendant from Frizzelle, J.. 12 May, 1951. From Pirr. 
Affirmed. 


Charles L, Abernethy, Jr., for plaintiff, appellee. 
Jones, Reed & Griffin for defendant, appellant. 


Per Curram. Subsequent to divorce decree entered in Pitt Superior 
Yourt dissolving the bonds of matrimony between the plaintiff and 
defendant, the plaintiff moved for the custody of two children born of 
the marriage. After hearing evidence and finding facts, custody was 
awarded plaintiff. Subsequently defendant moved before the resident 
judge at Snow Hill in Greene County that custody of the children be 
awarded to her. Upon facts found custody was again awarded to the 
plaintiff. 

Defendant’s exception to the order on the ground that Snow Hill was 
not the proper place is without merit, as the hearing at that place was 
held on defendant’s motion and both parties appeared there with counsel 
and joined issue. Patterson v. Patterson, 230 N.C. 481, 53 S.E. 2d 658, 
is not in point. The evidence heard supported the findings and justified 
the order appealed from. 

Judgment affirmed. 


STATE OF NORTH CAROLINA Upon THE RELATION OF ROY FREEMAN, 
GLENN REEMS, MARTY BUCKNER, anp VAUGHN CARTER, v. E. Y. 
PONDER sanp HUBERT DAVIS. 


(Filed 31 October, 1951.) 


1. Elections § 18a—When private relators institute action, allocation of 
peremptory challenges is properly made on basis of parties as consti- 
tuted. 


In a civil action in the nature of quo warranto by private relators upon 
leave of the Attorney-General to determine conflicting claims of defend- 
ants to a public office, G.S, 1-516, such relators may take such position as 
they deem consistent with truth, and the law does not require them to be 
neutral as between the claimants, and therefore the trial judge correctly 
denies the motion of one defendant that the other defendant be designated 
a party plaintiff on the ground that the interests of relators and such other 
defendant are identical, since such other defendant, not having obtained 
leave of the Attorney-General to sue, may not be made a party plaintiff by 
the trial court, and thus alter the statutory allocation of peremptory chal- 
lenges to the poll. 
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9. 


Jury § 2— 

In a civil action each side is entitled to not in excess of six peremptory 
challenges regardless of how numerous the parties on either side may be, 
subject only to the statutory exception that the trial judge has the discre- 
tionary power to increase the number of peremptory challenges so as to 
allow each defendant or class representing the same interest not more 
than four peremptory challenges, G.S. 9-28, in which instance the trial 
court’s decision is final. 

Elections § 18c— 


The issues of fact in a civil action in the nature of quo warranto to 
determine conflicting claims to a public office are to be determined by the 
jury and not the court, G.S. 1-172, and therefore a motion by one party 
that the judge declare him to be the duly elected officer is properly refused, 
a fortiori when the evidence as of that time tends to establish the election 
of his adversary. 


Same— 

In a civil action in the nature of quo warranto to determine conflicting 
claims to a public office the returns made by the registrars and judges of 
election, G.S. 163-85, and the abstract of votes prepared by the county 
board of elections, G.S. 163-88, are official documents containing data ger- 
mane to the issue, and are properly admitted as substantive evidence upon 
proper authentication. 

Same— 

A tally sheet of a person who assisted in counting the ballots at a par- 
ticular precinct is competent to corroborate his testimony to like effect 
upon the trial. 

Evidence § 24— 


In order to be competent as substantive evidence testimony must be 
relevant and its reception must not be forbidden by any specific rule 
of law. 


Same— 


Testimony is relevant if it reasonably tends to establish the probability 
or the improbability of a fact in issue raised by the pleadings in the action. 


Elections § 18c: Pleadings § 24c— 

Where the pleadings in an action in the nature of guo warranto to deter- 
mine conflicting claims to a public office raise the single issue as to whether 
returns from specified precincts were altered after they were signed by 
the registrars and judges of election and before they were canvassed by 
the county board of elections, evidence tending to show the casting of 
illegal ballots, or other matters relating to the election but having no 
relevancy to the issue as to whether the returns had been altered as 
alleged, is irrelevant to the issue of fact raised by the pleadings and is 
properly excluded. 


Same— 

In an action in the nature of quo warranto to determine conflicting 
claims to a public office, a party is precluded from offering evidence in 
direct conflict with a positive averment contained in his pleading. 
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10. Evidence § 37— 


Where documents are introduced in evidence, oral aciniony of their con- 
tents is properly excluded. 


11. Evidence § 41: Elections § 18c— 


In an action in the nature of quo warranto to determine conflicting 
claims to a public office, testimony of statements made by third persons 
tending to establish irregularity in the casting or counting of ballots is 
properly excluded as hearsay. 


12. Evidence § 19— 


Where testimony competent solely to impeach the later testimony of a 
witness is not offered a second time after the witness has testified, its 
exclusion cannot be held for error. 


13. Appeal and Error § 39e— 

The exclusion of evidence cannot be held prejudicial when the record 
discloses that the answer of the witness, had he been permitted to testify, 
would not have been favorable or that the witness had already testified 
that he had no knowledge of the matter. 

14. Same— 


The exclusion of a single item of evidence competent only for the purpose 
of corroborating a witness on one minute point will not be held prejudicial 
in a protracted trial with voluminous testimony, since upon such record its 
exclusion could not have affected the verdict of the jury. 


15. Appeal and Error § 39f— 
The charge will not be held for error when it is not prejudicial when 
read contextually. 
16. Elections § 18c— 


In an action in the nature of quo warranto to determine the election to 
public office as between two claimants, separate issues as to whether each 
party was duly elected to the office at the general election in question are 
sufficient to present all controverted matters to the jury and are proper. 


VALENTINE, J., took no part in the consideration or decision of this case. 


AppEaL by defendant, Hubert Davis, from Parker, J., and a jury, at 
April Term, 1951, of Maprson. 

Sivil action in the nature of guo warranto brought by private relators, 
upon leave of the Attorney-General, to determine conflicting claims to 
the office of Sheriff of Madison County. 

For convenience of narration, the defendant, E. Y. Ponder, is here- 
after called Ponder, and the defendant, Hubert Davis, is hereafter desig- 
nated as Davis. 

There is no substantial dispute in respect to the matters stated in the 
numbered paragraphs set out below. 

1. Ponder, a Democrat, and Davis, a Republican, were opposing candi- 
dates for the office of sheriff at the general election held in the twenty- 
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four precincts of Madison County on 7 November, 1950. Both of them 
possessed the qualifications prescribed by law for that office. 

2. After the polls were closed, the registrar and judges of election in 
each precinct counted the ballots cast in their precinct, and prepared 
and certified to the Madison County Board of Elections written returns 
stating the number of votes received by each candidate for each office in 
their precinct. 

3. The Madison County Board of Elections met at the courthouse in 
Marshall at eleven o’clock a.m., on 9 November, 1950, and remained in 
session two days for the avowed purpose of canvassing the votes cast in 
the county at the general election, preparing abstracts of such votes, 
determining the results of the voting for county and township offices and 
for the house of representatives, and performing the other duties devolvy- 
Ing upon it. 

4, At such meeting “certain protests were filed by the Republican can- 
didates for Sheriff and Clerk of the Superior Court and by the Demo- 
cratic candidate for sheriff, all alleging irregularities. After some inves- 
tigation as to the nature of these charges,” the Madison County Board of 
Elections, by a majority vote, “found as a fact that all these charges were 
frivolous, ... and accepted all returns as certified by the precinct 
officials.” 

5. When the written returns of the registrars and judges of election of 
all the twenty-four precincts of Madison County were opened, examined, 
and tabulated by the Madison County Board of Elections, they showed 
on their face that the total number of votes cast for each candidate for 
the office of sheriff in the entire county was as follows: 3,513 for Ponder, 
and 3,482 for Davis. 

6. The Madison County Board of Elections, by a majority vote, 
adopted abstracts of votes conforming to the matters appearing on the 
face of the returns from the various precincts; found that the total num- 
ber of votes cast for each candidate for the office of sheriff in Madison 
County was as follows: 3,513 for Ponder, and 3,482 for Davis; and 
declared that Ponder had been elected sheriff over Davis by a majority 
of 31 votes. Within the ensuing ten days, the Chairman of the Madison 
County Board of Elections furnished Ponder with a certificate of elec- 
tion, and notified him to appear at the courthouse of Madison County on 
the first Monday in December, 1950, to qualify for sheriff for the four- 
year term beginning on that day. 

7. Davis was the incumbent of the Sheriffalty of Madison County for 
the term ending on the first Monday in December, 1950. On that day 
Ponder presented his certificate of election to the officials of Madison 
County, took the oath and gave the bond required of a sheriff by law, and 
demanded that Davis surrender to him the office of sheriff with its accom- 
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panying properties and records. Notwithstanding he had been excluded 
from the sheriffalty by the adjudication of the county board of elections, 
Davis refused to accede to Ponder’s demand, and remained in physical 
possession of the office of sheriff and its properties and records and under- 
took to exercise its duties until shortly before the commencement of this 
action when he was required to surrender possession of the office and 
desist from the exercise of its functions by a mandatory injunction issued 
in another action. Ponder and Davis have been rival claimants of the 
Sheriffalty of Madison County for the four year term beginning on the 
first Monday in December, 1950, since the general election of 7 November, 
1950. But neither of them has ever applied to the Attorney-General for 
leave to bring an action in the nature of quo warranto under the provi- 
sions of Article 41 of Chapter 1 of the General Statutes to determine 
their conflicting claims to the office. 

8. On 5 January, 1951, Roy Freeman, Glenn Reems, Marty Buckner, 
and Vaughn Carter, who are private citizens, residents and taxpayers of 
Madison County, made application to the Attorney-General for leave to 
bring an action in the nature of quo warranto in the name of the State 
upon their relation against both Ponder and Davis to try the conflicting 
claims to the office of Sheriff of Madison County, and tendered to the 
Attorney-General satisfactory security to indemnify the State against 
all costs and expenses which might accrue in consequence of the action. 
On the same day, the Attorney-General granted leave to the applicants, 
who are hereafter called the relators, to bring such suit for such purpose, 
and the relators thereupon brought this action against both Ponder and 
Davis to try the title to the Sheriffalty of Madison County. 

The complaint of the relators recounts the facts stated in the num- 
bered paragraphs set forth above, and makes the additional averment 
that the total number of votes actually cast at the general election in 
Madison County for each candidate for the sheriffalty was as follows: 
3,513 for Ponder, and 3,482 for Davis. It prays “that E. Y. Ponder be 
declared the duly elected and qualified Sheriff of Madison County, North 
Carolina, for the four-year term beginning on the first Monday in Decem- 
ber, 1950, and ending the first Monday in December, 1954.” 

The answer of the defendant E. Y. Ponder admits all of the allegations 
of the complaint, and prays for the same relief as that sought by the 
relators, 

The answer of the defendant Hubert Davis states in detail his claim 
to the sheriffalty. Huis answer alleges, in substance, that a true count of 
the votes given to each candidate for the office of sheriff was made in each 
of the twenty-four precincts of Madison County immediately after the 
polls were closed on 7 November, 1950; that such true count disclosed 
thet Davis had received a majority of the votes actually cast for the two 
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candidates for sheriff, and consequently had been elected to that office; 
that upon the completion of the count, the registrars and judges of election 
of all of the twenty-four precincts prepared and certified to the Madison 
County Board of Elections written returns stating the true count; that be- 
fore the returns were delivered to the Madison County Board of Elections, 
five of them, to wit, the returns for the precincts designated as Township 
No. 1 Ward 4, Township No. 6, Township No. 7, Township No. 8 
Ward 2, and Township No. 15, were fraudulently altered “with intent to 
deprive .. . Davis of the office of Sheriff of Madison County to which 
he had been . . . duly elected”; that the returns for Township No. 1 
Ward 4 were fraudulently altered to show the state of the poll for that 
precinct to be 117 for Ponder and 128 for Davis, whereas the true count 
for such precinct was 107 for Ponder and 132 for Davis; that the returns 
for Township No. 6 were fraudulently altered to show the state of the 
poll for that precinct to be 200 for Ponder and 25 for Davis, whereas the 
true count for such precinct was 158 for Ponder and 25 for Davis; that 
the returns for Township No. 7 were fraudulently altered to show the 
state of the poll for that precinct to be 165 for Ponder and 117 for Davis, 
whereas the true count for such precinct was 155 for Ponder and 117 for 
Davis; that the returns for Township No. 8 Ward 2 were fraudulently 
altered to show the state of the poll for that precinct to be 184 for Ponder 
and 52 for Davis, whereas the true count for such precinet was 159 for 
Ponder and 52 for Davis; that the returns for Township No. 15 were 
fraudulently altered to show the state of the poll for that precinct to be 
295 for Ponder and 264 for Davis, whereas the true count for such 
precinct was 281 for Ponder and 264 for Davis; and that in consequence 
of these fraudulent alterations the so-called official returns received, 
tabulated, and accepted by the Madison County Board of Elections seem- 
ingly changed the result of the election by erroneously crediting Ponder 
with 101 votes more than the number actually received by him and Davis 
with 4 votes fewer than the number really cast for him. Although the 
answer of Davis asserts in general terms that there was much illegal 
voting at the election in question, it does not allege that a single illegal 
vote was cast or counted for Ponder. Its prayer is that the defendant 
Hubert Davis “be declared the duly elected and qualified Sheriff of 
Madison County ... for the four-year term beginning December 4, 
1950.” 

The relators and Ponder replied to the answer of Davis, denying that 
there had been any alteration of the returns of the five designated pre- 
ecincts. 

The trial of the action consumed virtually two weeks, and produced 
an appeal record of 375 pages. All of the parties presented evidence 
before the trial jurors, who were summoned from Yancey County under 
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the provisions of G.S. 1-86 to insure a fair and impartial trial of the 
cause. The testimony of the relators and that of Ponder tended to estab- 
lish their allegations and disprove those of Davis, and the evidence of 
Davis tended to substantiate his allegations and negative those of the 
relators and Ponder. 

These issues were submitted to the jury: 

1. Was E. Y. Ponder duly and legally elected Sheriff of Madison 
County at the General Election held on 7 November, 1950? 

2. Was Hubert Davis duly and legally elected Sheriff of Madison 
County at the General Election held on 7 November, 1950? 

The jury answered the first issue “Yes,” and left the second issue 
unanswered. The trial judge entered judgment on the verdict adjudging 
“that the defendant E. Y. Ponder is the duly and legally elected Sheriff 
of Madison County, and was so elected in the General Election held on 
November 7, 1950.” The defendant Hubert Davis excepted to the judg- 
ment, and appealed to the Supreme Court, making assignments of error 
sufficient to raise the questions hereinafter considered. 


Kester Walton for the relators Roy Freeman, Glenn Reems, Marty 
Buckner, and Vaughn Carter, appellees. 

J. W. Haynes, A. BH. Leake, and George A. Shuford for the defendant, 
E. Y. Ponder, appellee. 

J. M. Baley, Jr., and Clyde M. Roberts for the defendant Hubert Davis, 
appellant. 


Ervin, J. Before the trial jurors were selected or sworn, Davis made 
a motion alleging in detail that the interests of the relators and Ponder 
were “identical and opposed to those of the defendant Davis” and praying 
“that the relators and defendant Ponder be permitted to exercise the six 
peremptory challenges to the jury allowed by statute to one party in a 
civil action and that this defendant be permitted to exercise the six 
peremptory challenges to the jury allowed by statute to the other party 
to a civil action, or that the defendant . . . Ponder be, in the discretion 
of the court, designated as a party-plaintiff and that his answer be treated 
as a complaint.” The motion was resisted by the relators and Ponder. 
The former alleged that they brought the “action in good faith and of 
their own volition as citizens and taxpayers of Madison County for the 
sole . . . purpose of having a judicial determination made of the... 
controversy ... as to who was legally entitled to hold the office of 
Sheriff of Madison County ... as a result of the election held Novem- 
ber 7, 1950,” and the latter asserted that he could not be made a party 
plaintiff because he did “not have leave of ... the Attorney-General 
. .. to institute this action.” 
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The trial judge ruled that the relators were entitled to six peremptory 
challenges under the provisions of G.S. 9-22, and entered an order deny- 
ing “the motion of the defendant Davis that the defendant . . . Ponder 
be . . . designated as a party plaintiff and that his answer be treated as 
a complaint.” The order recited, however, “that there are divers and 
antagonistic interests between the defendants Ponder and Davis” and 
made this adjudication: “It is ordered and decreed by the Court, in its 
discretion, that the number of challenges to each defendant be and is 
hereby increased to four, that is, the defendant Ponder is to have four 
challenges, and the defendant Davis is to have four challenges, under 
Section 9-23, General Statutes of North Carolina.” Davis noted an 
exception to this order. 

After Davis had used four peremptory challenges, he undertook to 
challenge two of the trial jurors, namely, Thad Bradford and Vance 
Hensley, peremptorily, and the trial judge disallowed such challenges on 
the ground that Davis had already exhausted the peremptory challenges 
allotted to him by law. Davis took exceptions to these rulings. 

He complains that the relators and Ponder sought the same relief, and 
that in consequence the order and rulings of the trial judge permitted 
“his opposition to have ten peremptory challenges to his four.” 

Be this ag it may, the propriety of the order and rulings relating to 
peremptory challenges is plain when due heed is paid to general rules of 
practice created by pertinent statutes. If we are to have a government 
of laws rather than one of men, lawsuits must be tried according to 
general rules of procedure established by law for all like cases. Judges 
cannot be expected or permitted to devise special rules on the spur of 
the moment to fit the supposed exigencies of particular trials. 

The statutes codified as Article 41 of Chapter 1 of the General Statutes 
prescribe a specific mode for trying the title to a public office. Fogers 
v. Powell, 174 N.C, 388, 93 S.E. 917; Burke v. Commassioners, 148 N.C. 
46, 61 S.E. 609; Ellison v. Raleigh, 89 N.C. 125. Such relief is to be 
sought in a civil action. G.S. 1-514; Cozart v. Fleming, 123 N.C. 547, 
31S.E. 822. Buta private person cannot institute or maintain an action 
of this character in his own name or upon his own authority, even though 
he be a claimant of the office. Saunders v. Gatling, 81 N.C. 298. The 
action must be brought and prosecuted in the name of the State by the 
Attorney-General, G.S. 1-515; or in the name of the State upon the 
relation of a private person, who claims to be entitled to the office, S. v. 
Carter, 194 N.C. 293, 189 S.E. 605; Harkrader v. Lawrence, 190 N.C. 
441, 180 S.E. 35; Smith v. Lee, 171 N.C. 260, 88 S.E. 254; Stanford 
v. Ellington, 117 N.C. 158, 23 S.E. 250, 30 L.R.A. 532, 53 Am. S. R. 
580; Rhodes v. Love, 158 N.C. 468, 69 S.E. 436; or in the name of the 
State upon the relation of a private person, who is a citizen and tax- 
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payer of the jurisdiction where the officer is to exercise his duties and 
powers. Midgett v. Gray, 158 N.C. 133, 73 S.E. 791; Barnhill v. Thomp- 
son, 122 N.C. 4938, 29 S.E. 720; LZoughtalling v. Taylor, 122 N.C. 141, 
29 S.E. 101; Hines v. Vann, 118 N.C. 3, 23 S.E. 932; Foard v. Hall, 111 
N.C. 369, 16 S.E. 420. Before any private person can commence or 
maintain an action of this nature in the capacity of a relator, he must 
apply to the Attorney-General for permission to bring the action, tender 
to the Attorney-General satisfactory security to indemnify the State 
against all costs and expenses incident to the action, and obtain leave 
from the Attorney-General to bring the action in the name of the State 
upon his relation. G.S. 1-516; Cooper v. Crisco, 201 N.C. 739, 161 S.E. 
310; Midgett v. Gray, 159 N.C. 448, 74 S.E. 1050. A single action may 
be brought against all persons claiming the same office to try their re- 
spective rights to the office. G.S. 1-520. 

Since Ponder had no leave from the Attorney-General permitting him 
to sue as a relator, he was incapacitated by law to prosecute the instant 
action against Davis. The trial judge could not confer upon Ponder the 
legal power denied to him by positive legislative enactment through the 
simple expedient of designating Ponder a party-plaintiff and treating his 
answer as acomplaint. For this reason, the motion of Davis was rightly 
denied. 

Challenges to the polls, 2z.e., to the individual jurors, are of two kinds: 
Challenges for cause; and peremptory challenges. A challenge for cause 
is a challenge to a juror for which some cause or reason is assigned. 
S. v. Levy, 187 N.C. 581, 122 S.E. 386. A peremptory challenge is a 
challenge “which may be made or omitted according to the judgment, 
will, or caprice of the party entitled thereto, without assigning any 
reason therefor, or being required to assign a reason therefor.” 50 C.J.8., 
Juries, section 280. See, also, these North Carolina decisions: Oliphant 
v. Rk. B., 171 N.C. 3038, 88 S.E. 425; Dupree v. Virginia Home Insurance 
Co., 92 N.C. 417. The right to challenge jurors for cause may be exer- 
cised without limit as to number so long as the cause or reason assigned 
is sufficient. 50 C.J.S., Juries, section 268. It is otherwise, however, 
with respect to peremptory challenges. .A litigant cannot exercise any 
more peremptory challenges than the number allowed to him by law. 
S. v, Powell, 94 N.C. 965; Capehart v. Stewart, 80 N.C. 101. 

The general rule regulating the right of peremptory challenge in civil 
actions is embodied in G.S. 9-22, which specifies that “the parties, or 
their counsel for them, may challenge peremptorily six jurors . . . with- 
out showing any cause therefor.” This general rule limits all of the 
parties on one side of a civil case to a total of six peremptory challenges, 
no matter how numerous such parties may be. Bryan v. Harrison, 76 


N.C. 360. 
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The general rule is subject to this statutory exception: If there are 
two or more defendants, and their interests are diverse and antagonistic, 
the judge may in his discretion, apportion the six peremptory chal- 
lenges among the defendants, or he may increase the number of peremp- 
tory challenges, so as to allow each defendant or class representing the 
same interest not more than four peremptory challenges. The statute 
which creates this exception, 7.e., G.S. 9-23, expressly stipulates that “the 
decision of the judge as to the nature of the interests and the number 
of challenges shall be final.” 

The relators had plenary authority to make both Ponder and Davis 
party defendants in this action for the purpose of trying their respective 
claims to the Sheriffalty of Madison County. The law did not require 
them to assume a posture of neutrality between the rival claimants. 
Indeed, it contemplated that they should take such position in the litiga- 
tion as they deemed consistent with truth. The general statutory right 
to six peremptory challenges devolving upon them as all the parties on 
one side of the case was not annulled or impaired by their assertion that 
justice lay with Ponder, or by Ponder’s concurrence in that assertion. 
The statute creating the exception to the general rule regulating peremp- 
tory challenges in civil actions clothed with finality the decision of the 
trial judge awarding four peremptory challenges to each of the defend- 
ants. These things being true, the exceptions to the rulings on the 
peremptory challenges are untenable. 

In passing from this phase of the litigation, we think it not amiss to 
make some additional observations. In conformity with their statutory 
duties, the Madison County Board of Elections adjudged that Ponder 
was elected sheriff at the general election of 7 November, 1950, and the 
Chairman of the Madison County Board of Elections furnished Ponder 
with a certificate of election reciting that conclusion. G.S. 163-86, 
163-91, and 163-92. The adjudication of the Board and the resultant 
certificate of election constituted conclusive evidence of Ponder’s right 
to the sheriffalty in every proceeding except a direct proceeding under 
Article 41 of Chapter 1 of the General Statutes to try the title to the 
office. Ledwell v. Proctor, 221 N.C. 161, 19 S.E. 2d 234; Cohoon v. 
Swain, 216 N.C, 317, 5 S.E. 9d 1; Cozart v. Fleming, supra; Gatling v. 
Boone, 98 N.C. 5738, 3 S.E. 392; Swain v. McRae, 80 N.C. 111. Un- 
doubtedly Davis could have obtained leave from the Attorney-General to 
bring such direct proceeding against Ponder and could have secured to 
himself as sole relator in such proceeding the statutory right to six per- 
emptory challenges. Instead of asserting his claim to the office in the 
Jawful mode, Davis undertook to establish it by a species of physical force. 
It necessarily follows that if he was disadvantaged by the rulings relating 
to peremptory challenges, he was simply hoisted with his own petard. 
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When the relators had produced their evidence and rested their case, 
Davis moved “that he be declared by the Court to be the duly elected 
Sheriff of Madison County.” The judge denied the motion, and Davis 
excepted. The exception lacks validity. Under the Code of Civil Pro- 
cedure, the relators and Ponder had the right to have the issues of fact 
joined on the pleadings tried by the jury. G.S. 1-172. The motion 
called on the judge to usurp the function of that body. Sparks v. Sparks, 
232 N.C. 492, 61 S.E. 2d 356. Besides, all the evidence before the court 
at the time the motion was made tended to establish the election of 
Ponder. 

Davis reserved exceptions to the admission of these writings: (1) The 
returns made by the registrars and judges of election in obedience to 
G.S. 163-85 stating the votes cast for the candidates for the office of 
Sheriff in the twenty-four precincts of Madison County; (2) the abstract 
of votes for county officers prepared by the Madison County Board of 
Elections in compliance with G.S. 163-88 reciting the votes cast for the 
candidates for the office of Sheriff in Madison County as a whole; and 
(3) a tally sheet kept by Ponder’s witness, Winston Rice, who assisted 
in counting the ballots in the precinct known as Township No. 1 Ward 4. 
Inasmuch as the returns and abstract were official documents of the 
election officials, contained data germane to the issue, and were properly 
authenticated, they were admissible as substantive evidence. Roberts 
v. Calvert, 98 N.C. 580, 4 S.E. 127; 29 C.J.S., Elections, section 276. 
The tally sheet was identified by Winston Rice and two other witnesses, 
contained data agreeing with Winston Rice’s testimony at the trial, and 
in consequence was competent to corroborate him. Bowman v. Blanken- 
ship, 165 N.C. 519, 81 S.E. 746. 

Davis also saved exceptions to the exclusion of testimony. The task 
of ruling on these exceptions is much simplified by focusing the judicial 
gaze on the basic principle which governs the admissibility of evidence. 

To be admissible as substantive evidence, testimony must satisfy this 
twofold requirement: (1) It must be relevant; and (2) its reception must 
not be forbidden by some specific rule of law. Stansbury on North 
Carolina Evidence, section 77; Wigmore on Evidence (8rd Ed.), Sec- 
tions 9-10. 

Testimony is relevant if it reasonably tends to establish the probability 
or the improbability of a fact in issue. Johnson v. R. R., 140 N.C. 581, 
53 S.E. 362; Pettiford v. Mayo, 117 N.C. 27, 23 S.E. 252; 8. v. Brantley, 
84 N.C. 766; S. v. Vinson, 63 N.C. 335; In re Cushman’s Estate, 213 
Wis. 74, 250 N.W. 873; Stansbury on North Carolina Evidence, Section 
78. For this reason, the relevancy of evidence in a civil action is to be 
tested by the pleadings, which define the facts put in issue by the parties. 
Parrish v. R. R., 221 N.C. 292, 20 S.E. 2d 297. 
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There is no allegation in the case at bar that any illegal votes were 
east or counted for the defendant Ponder. The pleadings raise this 
single issue of fact: Were the returns from five specific precincts, to wit, 
Township No. 1 Ward 4, Township No. 6, Township No. 7, Township 
No. 8 Ward 2, and Township No. 15, altered after they were signed by 
the registrars and judges of election and before they were canvassed by 
the county board of elections by falsely crediting Ponder with more votes 
than the number actually received by him and Davis with fewer votes 
than the number really cast for him? . 

Davis excepted to rulings of the trial judge excluding these things: 
The registration and poll books of the nineteen precincts whose returns 
were not in dispute; testimony showing that on the first Monday in 
December, 1950, Davis, who had been excluded from the office by the 
adjudication of the county board of elections, undertook to qualify as 
sheriff by signing an oath and executing a bond in the forms prescribed 
by statute; testimony indicating that the number of county ballots deliv- 
ered by the county board of elections to each precinct prior to the elec- 
tion exceeded the number of county ballots allegedly cast in the precinct 
at the election; testimony pointing out that W. Flynn, whose name was 
recorded on the poll book of Township No. 1 Ward 4, died at some undis- 
closed time before the trial; testimony showing that P. Griffin, Floyd 
Rector, and Mrs. Will Searcy did not vote in Township 1 Ward 4 on 
7 November, 1950; testimony suggesting that Hugo Wild, a witness for 
Davis who stood by the polling place in Township No. 1 Ward 4 most of 
the day, did not see C. Ammons, L. Ammons, H. L. Bridges, Dillard 
Gentry, Mrs. Dillard Gentry, Jim Gentry, Elisha Griffin, Mrs. P. Griffin, 
T. Griffin, W. Griffin, Will Hensley, H. Hoyle, Ola Hunter, Mrs. Zade 
Merrill, F. Reese or C. Rice vote in Township No. 1 Ward 4 on 7 Novem- 
ber, 1950; testimony tending to show that Troy Ramsey, a private person 
who did not testify in the cause, had two official ballots marked Demo- 
cratic in his possession on 7 November, 1950, and made an unsuccessful 
effort to bribe Lee F. Briggs, a qualified voter in Township No. 1 Ward 4 
and a witness for Davis, to place such marked ballots in the box in a 
surreptitious manner when he cast his own ballot; testimony pointing 
out that on the day before the election B. J. Ledford, the registrar of 
Township No. 6, where a total of 282 votes were allegedly given to both 
candidates for the sheriffalty, delivered to F. Ray Frisby a copy of the 
registration book for that precinct, showing that 373 persons were quali- 
fied to vote in Township No. 6; testimony indicating that one of the 
judges of election in Township No. 6 was not acquainted with J. R. 
Boyd, J. R. Brown, M. J. Clark, H. M. Roberts, Mrs. H. M. Roberts, 
H. C. Vaughn, B. M. West, and John West, whose names appeared on 
the registration book of that precinct; testimony showing that J. B. 
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Austin, A. J. Brown, Mrs. A. J. Brown, Ray Brown, H. E. Carter, P. V. 
Carter, Lawrence Hagan, Minton Robinson, and Mrs. Minerva Sprouse, 
whose names appeared on the registration book of Township No. 6, were 
dead at the time of the trial; testimony merely disclosing that Banie 
Lusk, the registrar of Township No. 8 Ward 2, went to Marshall, the 
county seat, “to see what ... returns had been reported from No. 8” 
after he had assisted in counting and recording the votes cast in his pre- 
cinct; and testimony of Claude Davis, an agent of the State Bureau of 
Investigation and a witness for the defendant Davis, describing the 
appearance of the entry on the return for Township No. 15 reciting the 
votes allegedly cast for the candidates for the house of representatives. 

All of this testimony was properly excluded. None of it had any 
relevancy to the only controverted issue in the case, 2.e., whether the 
returns from the five specified precincts were altered in the manner 
alleged between the time they were signed by the precinct officials and 
the time they were canvassed by the county board of elections. We 
indulge this observation at this juncture: The evidence indicating that 
certain persons whose names appeared on the registration books of two 
of the precincts were dead at the time of the trial does not reasonably 
tend to establish anything except the tragic truth that registered electors 
are subject to the unhappy mortality which is the inescapable lot of all 
mankind, 

The evidence proffered by Davis tending to show that more than 
twenty-five persons voted for him in Township No. 6 was rightly rejected 
under his own pleading. His answer alleged with absolute positiveness 
that only twenty-five ballots were cast for him in that precinct. 

Davis noted exceptions to the exclusion of the testimony of the wit- 
nesses George Bridges, E. V. Ledford, and Abner Wild as to the contents 
of certain documents which had been received in evidence. This testi- 
mony was clearly incompetent under the specific rule of law which 
declares that a writing is the best evidence of its own contents. S.v. Ray, 
209 N.C. 772, 184 S.E. 836; Harris v. Singletary, 193 N.C. 583, 137 
S.E, 724. 

The trial judge correctly held that the hearsay rule precluded Davis 
from introducing the statements made by his counsel to the witness 
Judson Edwards “that more people voted than there were names listed 
on poll books in some precincts” and “that returns in some precincts were 
changed”; the statements made by unidentified persons to the witness 
Claude Davis, an agent of the State Bureau of Investigation, concerning 
various events allegedly happening in Madison County at the election of 
7 November, 1950; the statement allegedly made by Troy Ramsey to the 
witness Andy Gosnell that the latter was to use $7.50 handed to him by 
the former to pay Lenora Gosnell, a registered voter in Township No. 1 
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Ward 4, for voting; and the statement made by Winston Rice, a private 
person who assisted the precinct officials of Township No. 1 Ward 4 in 
counting ballots, to the witnesses W. B. Robinson and Clyde Wallin that 
Davis led Ponder by 30 votes in Township No. 1 Ward 4 after all ballots 
cast in that precinct had been counted. Merrell v. Whitmire, 110 N.C. 
367, 15 S.E. 3. It is noted, in passing, that Davis offered the last men- 
tioned statement in evidence before Winston Rice became a witness in the 
case, and that he did not tender the same a second time to impeach 
Winston Rice after the latter took the stand for Ponder and deposed that 
the final count in Township No. 1 Ward 4 “was Davis 128 and Ponder 
117.” 4C.J.S., Appeal and Error, Section 291b (3). 

Davis excepted to the ruling of the trial judge sustaining the objection 
of the relators and Ponder to this question propounded to Judson 
Edwards, a witness for relators, by counsel for Davis: “Did you check 
the poll books in any of the precincts to determine if more votes were 
counted than were on the poll book in that precinct?” This ruling occa- 
sioned Davis no harm, for the witness Edwards would have replied ‘I did 
not” if he had been permitted to answer. A like observation applies to 
the exception to the action of the trial judge upholding the objection of 
Ponder to this question asked his witness George Bridges by counsel for 
Davis: “I ask you if you don’t know that he (2.e., Will Hensley) has 
been moved for seven years from your precinct?” The witness Bridges 
had already testified that he did not know Will Hensley. 

We have now reviewed all exceptions to the exclusion of evidence save 
Exception No. 65, which was taken under the circumstances delineated 
below. 

The trial of the action engrossed the attention of the Superior Court 
for virtually two weeks. Upwards of a hundred persons were subpoenaed 
from their employments to testify as witnesses. They gave voluminous 
evidence. EF. E. Runnion, a private citizen and a witness for Davis, 
testified without objection that he assisted the precinct officials in Town- 
ship No. 1 Ward 4 in counting the ballots after the polls were closed; 
that he used a tally sheet in such undertaking; that the final count in 
the race for Sheriff in Township No. 1 Ward 4 was “Ponder 107 and 
Davis 132”; and that such final count appeared on the face of his tally 
sheet, which was received in evidence without objection. The witness 
Runnion undertook to testify to the additional fact that at the termina- 
tion of the counting he told the persons present at the polling place that 
“Davis had 25 majority.” The trial judge rejected this additional fact 
on objection by Ponder. 

The testimony of Runnion as to the extrajudicial statement made by 
him at the polling place was not admissible as substantive evidence. But 
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it was competent to corroborate him as a witness, for he gave similar 
evidence on the trial. S. v. Spencer, 176 N.C. 709, 97 S.E. 155. 

Davis offered the excluded testimony of the witness Runnion generally; 
Ponder made a general objection to its admission; and the trial judge 
sustained such general objection. Davis merely noted his Exception 
No. 65 to this ruling. He did not ask the judge to admit the testimony 
for the limited purpose for which it was competent, 2.e., to corroborate 
Runnion as a witness. There is sound authority and reason to support 
the view that the trial judge cannot be charged with legal error in exclud- 
ing the evidence under these circumstances. Stansbury on North Caro- 
lina Evidence, section 27 (f); 4 C.J.S., Appeal and Error, section 281. 

It is unnecessary, however, for us to make any adjudication on this 
precise point. For the purpose of this particular appeal, it will be taken 
for granted that the trial judge made a legal misstep when he excluded 
the testimony of Runnion as to his statement at the polling place that 
“Davis had 25 majority” in Township No. 1 Ward 4. Even so, the 
rejection of this statement must be held harmless on the present record. 
It is not conceivable that this comparatively inconsequential bit of cor- 
roborative evidence would have affected the verdict of the jury in any 
degree had it been admitted in evidence on the protracted trial of the 
action in the Superior Court. Call v. Stroud, 232 N.C. 478, 61 S.E. 2d 
342; S. v. Mundy, 182 N.C. 907, 110 S.E. 93. For this reason, we are 
unwilling to hold that the exclusion of this small piece of corroborative 
evidence compels us to inflict upon the parties, the taxpayers, and the 
witnesses the monstrous penalty of a new trial. 

We have studied the twenty-two exceptions to the charge with great 
care. None of them are tenable. When the charge is read as a whole, 
it reveals that the judge stated the evidence correctly, summed up the 
contentions fairly, and explained the law accurately. The rulings as to 
issues were sound. The issues actually submitted were joined on the 
pleadings and were sufficient to present all controverted matters to the 
jury. Lloyd v. Venable, 168 N.C. 531, 84 S.E. 855. The remaining 
exceptions are formal and merit no discussion. 

An ancient axiom asserts that no wretch e’er felt the halter draw with 
good opinion of the law. It cannot be gainsaid, however, that the appel- 
lant has no just cause to complain. He has had a fair trial in point of 
law in the Superior Court before an able and learned jurist who safe- 
guarded all his legal rights with the cold neutrality of the impartial 
judge. The controverted issue of fact was decided against him on suffi- 
cient evidence by a disinterested jury, the body created by law to deter- 
mine truth from conflicting testimony. He has, indeed, had his day 
in court. 
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The judgment of the Superior Court will be upheld, for the record 
shows that there is in law 
No error. 


VaLENTINE, J., took no part in the consideration or decision of this 
case. 


JOSEPH TELESPHORE MILLER, JR., v. FIRST NATIONAL BANK OF 
CATAWBA COUNTY. 


(Filed 31 October, 1951.) 


1. Executors and Administrators § 18a— 


A court of equity has jurisdiction of an action by the personal repre- 
sentative to obtain approval of the court for the sale of assets of the 
estate to pay debts and to effectuate the purposes of the trust set up by the 
will, all beneficiaries of the estate being made parties. 


2. Judgments § 25—— 


Mere irregularities in the rendition of a judgment within the jurisdiction 
of the court does not subject the judgment to collateral attack by inde- 
pendent action, the remedy being by motion in the cause. 


3. Fraud § 1— 


Constructive fraud is based upon breach of a fiduciary obligation, and 
intent to deceive and actual dishonesty are not requisite. 


4. Judgments § 27e— 


In order to be ground for collateral attack of a judgment, fraud must 
be extrinsic and relate to the manner in which the judgment was procured 
and be such fraud as prevents the court from considering the cause on 
its merits. 


5. Executors and Administrators § 31: Judgments § 27e—Alilegations held 
insufficient to show extrinsic fraud in obtaining judgment authorizing 
sale of assets of estate. 


It appeared from the complaint and the judgment rolls attached thereto 
that the judgment authorizing the executor to sell to the issuing corpora- 
tion certain stock constituting personal assets of the estate was entered in 
an action in which the minor beneficiary was represented by a competent 
guardian ad litem, who made full investigation, that the sale of the assets 
was necessary to pay debts of the estate and to effectuate the purposes 
of the trust set up by the instrument, that interested persons ui juris sold 
their stock upon identical terms, that the stock at that time was not mar- 
ketable, and that a comparable sum could not be obtained by forced liquida- 
tion of the corporation. The complaint further alleged that the trustee 
negligently failed to sell the stock at an earlier date when the stock had 
a ready market, that the later sale was made necessary by the trustee’s 
own mismanagement, that the trustee was interested in the corporation 
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purchasing the stock by reason of interlocking directorates and business 
associations, and that such sale was for less than the value of the stock 
and against the interest of the minor. Held: Even though the complaint 
be sufficient to allege constructive fraud it is insufficient to allege extrinsic 
fraud in the procurement of the judgment so as to render the judgment 
subject to collateral attack. 


6. Judgments § 32— 


While ordinarily estoppel by judgment must be pleaded, where all the 
facts necessary to constitute the estoppel are set out in the complaint for 
the purpose of attack, and defendant moves to strike the allegations on the 
ground that the matters alleged were precluded by the judgment, the ques- 
tion of estoppel by judgment is properly presented. 


7. Pleadings § 31— 


While the insufficiency of the complaint to state a cause of action must 
be raised by demurrer, where certain paragraphs thereof are precluded by 
prior judgment between the parties, objection to such portions may be 
raised by motion to strike, since in such case they are “irrelevant” for the 
purpose for which they were inserted. G.S. 1-153. 


AppraL by defendant from Gwyn, J., May Term, 1951, of Catawsa. 
Reversed. 

Plaintiff’s action is to surcharge and falsify the accounts of First 
Security Trust Company (now merged with defendant Bank) as executor 
and trustee of the estate of plaintiff’s father, Joseph Telesphore Miller, 
and to recover amounts alleged to be due by reason of negligence and 
mismanagement by the fiduciary. 

The case comes up on defendant’s appeal from the ruling of the trial 
judge denying its motion to strike certain portions of the complaint 
hereinafter set out. 

It is alleged in the complaint that defendant First National Bank of 
Catawba County is successor of First National Bank of Hickory, and 
that by merger or consolidation a subsidiary corporation, First Security 
Trust Company, was taken over and its operations and fiduciary business 
continued, defendant acquiring its assets and assuming its liabilities; 
that First Security Trust Company was made executor and trustee under 
the will of Joseph T. Miller, who died in 1935, and took possession of all 
the real and personal property of his estate, of which the plaintiff, the 
only son of the testator, was the principal beneficiary. It was further 
alleged that the named Trust Company was grossly negligent and mis- 
managed the estate, particularly in respect to dealing with the shares 
of stock of Hutton & Bourbonnais Company, which it failed to dispose 
of advantageously; that 754 shares of par value of $100 which would 
have belonged to plaintiff were wrongfully disposed of. In section 10 of 
the complaint it is alleged the First Security Trust Company as executor 
in 1939 instituted action against the plaintiff, then 17 years of age, 
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alleging there was no ready market for these shares and asked that the 
real estate devised to plaintiff be sold to prevent sacrifice of values, 
though the personal estate was more than sufficient, and it is alleged this 
was done to extricate itself from the results of its own negligence. It 
was alleged that the Superior Court was without jurisdiction to entertain 
this action. 

Defendant moved to strike section 10 of the complaint, and also 
sections 11, 12, 13 and 14, which are quoted in full as follows: 

(11) “Following the commencement of the said suit the plaintiff's 
mother employed counsel for the purpose of preventing the sale of the 
real estate belonging to him, and for the further purpose of trying to 
protect his and her interests in the estate and the administration thereof. 
Counsel so employed endeavored to get the cooperation of First Security 
Trust Company and of Hutton & Bourbonnais Company in making an 
appraisal of the assets of Hutton & Bourbonnais Company for the pur- 
poses of determining the true value of the stock of Hutton & Bourbonnais 
Company, and for the further purpose of attempting to work out some 
plan which would conserve the value of the said stock and enable the 
First Security Trust Company, as Executor under the will of the plain- 
tiff’s father to obtain enough cash to settle the estate. During 1939, and 
particularly after the invasion of Poland by Germany in September 
1939, business began to improve rapidly, and there was substantial im- 
provement in the lumber business, in which Hutton & Bourbonnais 
Company was engaged. These facts were well known to the First Se 
eurity Trust Company and to its attorney. Notwithstanding the general 
improvement in business, and the specific improvement in the affairs of 
Hutton & Bourbonnais Company which increased the value of its stock, 
the First Security Trust Company failed to cooperate with counsel em- 
ployed by plaintiff’s mother or to act on its own account to the extent 
that it virtually abdicated the duties of its office as Executor under the 
will of the plaintiff’s father in connection with the stock of Hutton & 
Bourbonnais Company. By its wrongful conduct, it created a situation 
in. which the sale of the stock at a fair price was rendered impossible, and 
in which there were only two choices; first, to sell the stock at what could 
be obtained for it without resorting to an attempt to force a liquidation, 
or, second, to attempt to force a liquidation and reorganization of Hutton 
& Bourbonnais Company through a receivership, the outcome of which 
was doubtful both as to whether the Court would appoint a receiver, and 
as to the amount which could be finally derived from the liquidation. 
The plaintiff is informed, believes and alleges that this situation was 
produced by the negligence and misconduct of the First Security Trust 
Company as herein alleged. Counsel employed by plaintiff’s mother 
finally agreed to a sale of the stock upon the terms hereinafter set forth, 
but plaintiff is informed, believes and alleges that such agreement was 
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lieved that the purchase price represented the actual and true value of 
the said stock.” 

(12) “In the meantime, on September 11, 1939, counsel employed by 
plaintiff’s mother had been appointed his guardian ad litem in the action 
then pending and there had been several extensions of time to file answer 
therein. The plaintiff’s mother was not made a party to said action until 
the May Term in 1940. On June 17, 1940, First Security Trust Com- 
pany filed in said action a purported pleading, described as an amended 
petition, in which it sought the authority of the Court to transfer 1171 
shares of the stock of Hutton & Bourbonnais Company to that ecorpora- 
tion in exchange for the stocks described in Paragraph 11 of the petition, 
$6,500.00 in cash, $6,500.00 in real estate and $21,500.00 payable at the 
rate of $5,000 twelve months after date, $5,000 two years after date and 
$11,500 three years after date. The said amended petition among other 
things alleges that Alice Williamson Miller, the decedent’s widow, Mary 
Alice Coyle Carter and Natalie Coyle desire that their shares of the stock 
of Hutton & Bourbonnais Company be sold and that they accept in lieu 
thereof their proportionate part of the net proceeds of the sale. It fur- 
ther alleges that the petitioner has made a careful investigation of the 
affairs of Hutton & Bourbonnais Company and that it is convinced that 
the offer is a fair and reasonable one and that ‘it is far more than your 
petitioner can hope to secure by a public sale of said stock and that it is 
as much as your petitioner could realize by a forced liquidation of Hut- 
ton & Bourbonnais Company.’ Nowhere in the said petition is there any 
allegation as to the true value of the said stock nor as to the true value of 
the stocks, real estate and notes for which the said stock was exchanged. 
One of the conditions imposed upon the acceptance of the offer by the 
First Security Trust Company was the consent of all of the stockholders 
of Hutton & Bourbonnais Company and the plaintiff’s Guardian dd 
Intem imposed an additional condition that it be consented to by all the 
creditors of Hutton & Bourbonnais Company, and that the Court in its 
judgment finds that the offer made by Hutton & Bourbonnais Company 
was made with the approval of its creditors and the consent of all its 
stockholders, Answers to the amended petition were filed by the Guard- 
ian Ad Intem of the plaintiff and by the other defendants on June 17, 
1940, the same day on which the said amended petition was filed. Coun- 
sel for First Security Trust Company in the action above referred to 
was Charles W. Bagby, and the plaintiff is informed and alleged that the 
said Charles W. Bagby represented the First Security Trust Company, 
Executor under the Will of Joseph Telesphore Miller, at the time of the 
commencement of said action and throughout all the negotiations and 
proceedings in said cause.” 
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(13) “The plaintiff is informed, believes and alleges that Hutton & 
Bourbonnais Company was a debtor of First National Bank of Hickory 
at the time of the said proceedings, that 1t was a depositor in said bank, 
and that it had other business relations with said bank; that one or more 
of the officers and directors of Hutton & Bourbonnais Company were 
directors of the First National Bank of Hickory and also of First Se- 
eurity Trust Company; that officers and directors of Hutton & Bour- 
bonnais Company also had private business transactions with First 
National Bank of Hickory, and also with First Security Trust Company ; 
that First Security Trust Company and Charles W. Bagby, with others, 
were Executors and Trustees under the will of A. B. Hutton, deceased, 
and as such Trustees they owned 505 shares in a trust for A. B. Hutton, 
Jr. and 195 shares in a trust for Doris Hutton Councill, making a total 
of 700 shares of the stock of Hutton & Bourbonnais Company owned by 
them as such Trustees. During the month of June 1940 about the same 
time that the amended petition and answers were filed in the action 
brought by First Security Trust Company, Charles W. Bagby and others 
through their attorney, C. David Swift, who was partner of Charles W. 
Bagby, commenced a civil action in the Superior Court of Catawba 
County ag Executors and Trustees under the will of A. B. Hutton for 
the purpose of obtaining the authority of the Court to consent to the 
purchase by Hutton & Bourbonnais Company of the Miller stock. The 
complaint in said action is verified by Donald Hutton, Charles W. Bagby 
and by George D. Taylor, an officer of First Security Trust Company. 
The answer of one guardian ad litem in said action was filed on July 3, 
1940 and answer of another guardian ad litem on July 10, 1940. Judg- 
ment in said cause was entered on July 10, 1940, the same day on which 
the judgment was entered in the case involving the Miller estate. All of 
the summonses, complaints, answers, orders, judgments and other docu- 
ments constituting the judgment roll in the two civil actions are hereby 
referred to and made a part of this complaint, and will be offered in 
evidence at the trial of this cause, not for the purpose of proving the 
truth of the contents thereof, but for the purpose of showing the irregu- 
larities, inconsistencies, contradictions and omissions therein. The 
plaintiff had no knowledge of the irregularities in the civil actions re- 
ferred to in paragraphs 12 and 13 of this complaint nor of the inconsistent 
positions of the First Security Trust Company and Charles W. Bagby 
therein until about June 1950.” 

(14) “The plaintiff is informed, believes and alleges, as hereinbefore 
alleged, that the Superior Court of Catawba County had no jurisdiction 
in the action commenced on May 1, 1939, above referred to, that having 
no jurisdiction, the filing of the amended petition and answers thereafter 
conferred no jurisdiction; that plaintiff’s guardian ad litem also repre- 
sented his mother and two sisters in the said action; that the court did 
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not hear evidence relating to the true value of the stock of Hutton & 
Bourbonnais Company or as to the value of the assets of Hutton & Bour- 
bonnais Company so that the Court could arrive at an independent 
judgment as to the value of the said stock, but that the court’s order 
approving the sale was based upon the alternative of a forced liquidation. 
The plaintiff is informed, believes and alleges that First Security Trust 
Company by reason of conflicts of interest had been wholly disqualified 
to act as executor and trustee under his father’s will from the date of its 
qualification on August 1, 1935, until the sale of said stock of Hutton & 
Bourbonnais Company in 1940, such conflict of interest arising out of 
the facts hereinafter set forth. First Security Trust Company was a 
wholly owned subsidiary of the First National Bank of Hickory, and, by 
reason of stock ownership and common officers and directors, was under 
the domination of, and in fact, was the alter ego of said bank. The First 
National Bank of Hickory was, as plaintiff is informed, believes and 
alleges, directly or indirectly a creditor of Hutton & Bourbonnais Com- 
pany. The relationship between First National Bank of Hickory and 
Hutton & Bourbonnais Company and its officers and directors and with 
members of the Hutton family had been very close for many years. Some 
of the officers and directors of Hutton & Bourbonnais Company were di- 
rectors of the said bank. G. N. Hutton, one of the founders of Hutton 
& Bourbonnais Company, was, until his death, a director of First Na- 
tional Bank of Hickory, and was one of the incorporators and a director 
of First Security Trust Company. Hutton & Bourbonnais Company and 
its officers and directors were depositors in the First National Bank of 
Hickory. First Security Trust Company and its attorney, Charles W. 
Bagby, were executors and trustees under the will of A. B. Hutton, and 
as such owned 700 or more shares of the stock of Hutton & Bourbonnais 
Company. The will of A. B. Hutton prohibited his executors and trustees 
from selling his stock in Hutton & Bourbonnais Company at a sacrifice. 
In view of the fact that the sale of the Miller stock to Hutton & Bourbon- 
nais Company was conditioned upon the consent of all of its stockholders 
and creditors, the executors and trustees of A. B. Hutton were, in effect, 
buyers of the Miller stock to the extent of their interest in Hutton & 
Bourbonnais Company so that First Security Trust Company and its 
attorney on the same day, in the same Court, and before the same judge 
were representing a buyer and a seller, or were at least representing 
such conflicting interests as to totally disqualify them from acting as 
executor and trustee or as attorney for the executor and trustee in the 
action relating to the sale of the Miller stock. The plaintiff is informed, 
believes and alleges that the attention of the court was not called to these 
inconsistencies and conflicts of interest, and that there was no disclosure 
to the court of the conflicts of interest arising out of the other facts here- 
inbefore alleged. The plaintiff is further informed, believes and alleges 
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that the facts herein alleged disqualified First Security Trust Company 
from acting as Executor or as Trustee under the will of Joseph Tele- 
sphore Miller either under the judgment or under the will of Joseph 
Telesphore Miller or by virtue of its qualifications as executor or trustee.” 

Defendant also moved to strike the following portion from section 16: 

“The plaintiff is informed, believes and alleges that throughout the 
year 1940 and continuously since that time the stock of Hutton & Bour- 
bonnais Company had a fair market value and an intrinsic value much 
higher than the amount for which said stock was disposed of or which 
was actually derived therefrom by the First Security Trust Company. 
The plaintiff is further informed, believes and alleges that on March 25, 
1947, the said stock had a fair market value of not less than $100.00 
per share.” 

Defendant’s motion to strike, except as to a small portion of para- 
graph 12 of the complaint, was denied and defendant appealed. 


Wade Lefler and Ratcliff, Vaughn, Hudson & Ferrell for plaintvff, 
appellee. 4 
T. P. Prustt and Willis & Geitner for defendant appellant. 


Devin, C. J. The defendant Bank appealed from the denial of its 
motion to strike certain paragraphs from the complaint filed in the suit 
instituted by the plaintiff to surcharge the aecounts of First Security 
Trust Company as executor and trustee of his father’s estate. It is 
alleged the defendant Bank had absorbed by consolidation or merger the 
named Trust Company and assumed its liabilities. The gravamen of 
the charge in the complaint is negligence and mismanagement on the 
part of the Trust Company constituting a breach of trust, particularly in 
respect to the sale of 754 shares of stock of the Hutton & Bourbonnais 
Company which had been bequeathed in trust for the plaintiff under his 
father’s will. Plaintiff, now of full age, seeks to recover damages for 
the loss alleged to have resulted. He alleges that the conduct of the 
Trust Company, for which the defendant Bank is now liable, under the 
circumstances set out at length, amounted to a constructive fraud upon 
his rights. In order to present the entire matter plaintiff has also set 
out in his complaint the fact that a judgment of the Superior Court was 
rendered in a proceeding instituted by the Trust Company as executor 
in which all interested persons were made parties, including the present 
plaintiff, approving the sale of the shares of stock now complained of. 
The judgment roll, including the pleadings, findings and judgment, is 
attached to the complaint and for the purpose of attack made part of it. 

Plaintiff’s allegation that the sale of the shares of stock complained of 
was approved by a judgment of the Superior Court in an adversary 
action in which the plaintiff here was party defendant and appeared by 
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& guardian ad litem and answered, nothing else appearing, would raise 
a complete defense to his complaint on that ground, and his allegations 
of negligence and mismanagement in respect to the sale of this stock 
would not avail against a valid judgment rendered by a court having 
jurisdiction of the parties and of the subject matter. 

It is alleged that the Superior Court which rendered the judgment was 
without jurisdiction of the subject matter, but we do not think the judg- 
ment is open to attack on this ground, as a court of equity has power to 
entertain a petition to sell land to pay debts, though personal property 
remains undisposed of, in order to preserve the personal property from 
being sacrificed (Settle v. Settle, 141 N.C. 558, 54 S.E. 445; King v. 
R. R., 184 N.C. 442, 115 S.E. 172). However, no action was taken on 
this petition, and some time later an amended petition was filed, which 
the present plaintiff’s guardian ad litem and the adult defendants 
answered, presenting a proposal for the sale of this stock and asking the 
court’s approval and authority to the executor to conclude the sale for 
the reasons assigned. 

The facts set out would seem to indicate the court had jurisdiction 
both of the parties and of the subject matter. Hence mere irregularities 
in the rendition of the judgment would not justify an independent action 
to avoid its effect. Irregularities may be corrected by motion in the 
cause. McIntosh, sec. 652; Simms v. Sampson, 221 N.C. 379, 20 S.E. 
2d 554; Carter v. ‘Rountree, "109 N.C. 29, 13 S.E. 716. : — 

The remaining ground left the plaintif upon which to maintain ie 
action, in the face of thie judgment which would otherwise bar his access 
to the relief demanded, is that of fraud. He alleges the judgment was 
void for constructive fraud on the part of the Trust Company which 
entered into the rendition of the judgment. 

Constructive fraud differs from active fraud in that the intent to de- 
ceive is not an essential element, but it 1s nevertheless fraud though it 
rests upon presumption arising from breach of fiduciary obligation 
rather than deception intentionally practiced. 23 A.J. 756; Rhodes v. 
Jones, 2382 N.C. 547, 61 S.E. 2d 725; Hatcher v. Williams, 225 N.C. 
112, 33 S.E. 2d 617; Coty Bank Farmers Trust Co. v. Cannon, 291 N.Y. 
125; Ryan v. Plath, 18 Wash. (2) 839. 

Constructive fraud has been frequently defined as “a breach of duty 
which, irrespective of moral guilt, the law declares fraudulent because 
of its tendency to deceive, to violate confidence or to injure public in- 
terests. Neither actual dishonesty nor intent to deceive is an essential 
element of constructive fraud.” 37 C.J.S. 211; Greene v. Brown, 199 
S.C, 218, 

The plaintiff alleges in substance that the sale of the shares of stock 
by the trustee, to the injury of plaintiff, under the circumstances set out 
in the complaint, constituted a breach of the fiduciary obligation im- 
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posed upon the Trust Company in good conscience to guard the interests 
of the infant beneficiary, and was hence constructively fraudulent. 

But if plaintiff’s complaint be sufficient to allege constructive fraud, 
he is confronted by another hurdle. 

In order to sustain a collateral attack on a judgment for fraud it is 
necessary that the allegations of the complaint set forth facts constituting 
extrinsic or collateral fraud in the procurement of the judgment. It is 
well settled that the fraud for which a judgment may be vacated or en- 
joined in equity must be in the procurement of the judgment. Horne v. 
Edwards, 215 N.C. 622, 8 S.E. 2d 1; McCoy v. Justice, 199 N.C. 602, 
155 S.E. 452; Mottu v. Davis, 153 N.C. 160, 69 S.E. 63; U.S. v. Throck- 
morton, 98 U.S. 61; Freeman on Judgments, sec. 1233, “Extrinsic or 
collateral fraud operates not upon matters pertaining to the judgment 
itself but relates to the manner in which it is procured.” Freeman on 
Judgments, sec. 1233. | 

In McCoy v, Justice, supra, Justice Adams quotes with approval from 
Freeman on Judgments: “For judgments are impeachable for those 
frauds only which are extrinsic to the merits of the case, and by which 
the court has been imposed upon or misled into a false judgment. They 
are not impeachable for frauds relating to the merits between the parties. 
All mistakes and errors must be corrected from within by motion for a 
new trial, or to reopen the judgment, or by appeal.” Where the fraud 
is extrinsic or collateral, operating without, the remedy also is without, 
and the judgment may be collaterally attacked or set aside by an inde- 
pendent action. McIntosh 745; Carter v. Rountree, 109 N.C. 29, 13 
S.E. 716. 

To avoid a judgment on this ground there must be shown extrinsic 
fraud, or fraud collateral to the matters in issue and heard by the first 
court, and not fraud in the matter on which the judgment was rendered. 
U.S8.v. Throckmorton, supra. “The fraud which warrants equity in inter- 
fering with such a solemn thing as a Judgment must be such as is prac- 
ticed in obtaining the judgment and which prevents the losing party 
from having an adversary trial of the issue.” Mottu v. Davis, supra. 

The question here is whether the fraud charged relates to inequitable 
conduct on the part of the trustee which prevented the court from con- 
sidering the plaintiff’s case, or whether the court was imposed upon to 
the extent that facts material to the present plaintiff’s case and in his 
interest were concealed or were not presented. McLean v. McLean, 233 
N.C, 139, 63 S.E. 2d 138. 

The plaintiff’s position is that the allegations of his complaint con- 
sidered in the light favorable for him are sufficient to make out a case 
of constructive fraud. He contends the facts alleged show that the Trust 
Company, executor and trustee under the will, in breach of its trust 
negligently failed in 1938 to sell a portion of the shares of stock referred 
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to at a time when a price of $50 per share was obtainable, and that in the 
suit 1t instituted in 1939 it was seeking to extricate itself from the con- 
sequences of its mismanagement; that in the proceeding now attacked it 
occupied inconsistent positions, and that in consequence of interlocking 
directorates and close business associations among those who controlled 
the defendant Bank, its subsidiary the Trust Company, and the Hutton 
& Bourbonnais Company, the corporation whose stock was the subject of 
negotiation and sale, interests represented by the executor and trustee 
were conflicting, and that the trustee in breach of the trust did not act 
in the interest of the plaintiff who was then 18 vears of age; that as 
result of negligence valuable shares of stock were sold for an inadequate 
price; that at the same time the sale of 700 shares of stock in the same 
corporation were being negotiated and sold by the Hutton Estate of 
which the Trust Company was one of the executors and trustees; that 
some of the officers and directors of Hutton & Bourbonnais were also 
directors of the defendant Bank, and the Bank was a creditor of Hutton 
& Bourbonnais Company. 

Plaintiff further alleged that no evidence was presented to the court 
which rendered the judgment in 1940 as to the true value of the shares 
of stock; that while judgments were rendered by the court in this case 
and the Hutton Estate case on the same day, the attention of the court 
was not called by the trustee to the conflict of interest among the parties 
in the purchase and sale of this stock. Plaintiff cites as authority for 
his position, among others: Graham v. Floyd, 214 N.C. 77, 197 S.E. 873; 
Hatcher v. Wilhams, 225 N.C. 112, 33 S.E. 2d 617; McNinch v. Trust 
C’o., 183 N.C. 33, 110 S.E. 6638; City Bank Farmers Trust Co. v. Cannon, 
291 N.Y. 125; City Bank Farmers Trust Co. v. Taylor, 69A (2) 234 
(R.I.); Ryan v. Plath, 18 Wash. (2) 839; G.S, 36-28. 

On the other hand, the defendant’s motion to strike as irrelevant the 
allegations in the complaint which relate to the sale of these shares of 
stock, was based on the ground that according to the complaint and the 
exhibits attached the sale was approved by a valid judgment of the 
Superior Court, and that any irregularities alleged are insufficient to 
justify a collateral attack on this judgment. 

It appears from the complaint and the judgment rolls attached thereto 
that plaintifi’s father died testate in 1935, and that at the date of the 
judgment referred to, July 10, 1940, there was no personal property, 
except the shares bequeathed in trust for the plaintiff, with which to pay 
the balance of the debts of the estate and to provide for the maintenance 
of plaintiff, testator’s son; that it had been necessary to ask for orders 
of court authorizing the executor to borrow money to pay for the educa- 
tion of the plaintiff. In 1939 the executor instituted an action to sell 
real property for this purpose rather than sacrifice the shares of stock 
for which it was alleged there was no market. In that suit the court 
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appointed as guardian ad litem of the present plaintiff L. P. McLendon, 
an experienced and reputable lawyer of the Guilford bar, who had no 
connection or association with any of the parties interested. The petition 
to sell land was not prosecuted, but in 1940, a year later, the executor 
filed an amended petition asking for authority to sell the shares of stock 
to the issuing corporation the Hutton & Bourbonnais Company upon the 
terms therein set out. The guardian ad litem filed an answer in which 
he set out that since his appointment as guardian ad litem he had per- 
sonally attended meetings of the stockholders of Hutton & Bourbonnais 
Company and had repeatedly conferred with officials of the Trust Com- 
pany, with the mother of the present plaintiff, and with the attorneys 
representing all parties; that he had familiarized himself with the 
financial affairs of Hutton & Bourbonnais Company and obtained all 
information available with respect to that company’s assets and liabili- 
ties; that he was convinced that there had been and was then no market 
for the stock owned by the Miller Estate, and that it would be necessary 
to liquidate this Company in order to realize the present value thereof ; 
that as result of discussions with stockholders and other interested parties 
the guardian ad litem was instrumental in securing an offer for this 
stock $6,500 in cash, $6,500 in real estate conveyance, and $21,500 
endorsed notes of the Company, and the proportionate share of the 
investment of Hutton & Bourbonnais Company in various local corpora- 
tions. The guardian ad litem expressed the view that funds to be de- 
rived from the contemplated sale were presently needed for the 
education and maintenance of plaintiff, then about to enter college 

The guardian ad litem incorporated in his answer the following recom- 
mendation: “After the most careful consideration of all the circum- 
stances involved this defendant is convinced that it is to the best interest 
of the minor, J. T. Miller, Jr., that the offer for the purchase of the 
stock of the J. T. Miller Estate, as set forth in the amended petition, 
should be accepted and approved by the Court, and in reaching this 
conclusion this defendant has been influenced by the fact that the ac- 
ceptance of said offer will enable the executor to close, with reasonable 
promptness, the administration of the estate and to set up the trust fund 
provided by the will of the minor’s father and thereby carry out the 
purpose and intention of the testator to insure the existence of a fund 
sufficient to support, maintain and educate said minor, and secondly, this 
defendant believes that a liquidation of the Hutton & Bourbonnais 
Company, either voluntarily or by a receiver, would in all probability 
produce less money for the use of said minor than will be obtained by 
the acceptance of this offer.” The adult defendants, the widow and 
legatees of the testator, who together owned more than 400 shares of this 
stock filed answer asking that the sale be made as proposed, and elected 
to sell their own shares on the same terms. 
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Judge Phillips, who was presiding at July Term, 1940, of Catawba 
Superior Court, had all the parties before him, and in his judgment set 
out his findings fully and, among other things, found that the shares of 
stock were not now marketable, that the trustee had repeatedly en- 
deavored to sell them but was unable to secure an offer; that Hutton & 
Bourbonnais Company had made no profit since 1926, paid no dividend 
since 1930, and had a substantial deficit, and entered his conclusion as 
follows: “The Court, after careful inquiry and investigation, is of the 
opinion and finds that in order to carry out the purpose of the trust 
created by the testator, it is now advisable that the offer for the purchase 
of said stock be accepted and the executor and trustee be authorized to 
do and perform all things necessary for the consummation of said sale 
and purchase.” 

It also appeared that on the same day a similar judgment was rendered 
authorizing the trustees of the Hutton Estate to sell the shares of stock 
of Hutton & Bourbonnais Company belonging to that estate upon identi- 
cal terms. All these facts are set forth in the exhibits which plaintiff 
has attached to his complaint. Thus it appears from the answer of the 
guardian ad litem and the findings of the court, incorporated in the 
complaint, that the charge that the judgment was rendered without infor- 
mation as to the value of the shares, and without knowledge of the al- 
leged conflicting interests, is not borne out. 

After examination of the complaint and of the judgment rolls attached 
thereto and made a part thereof, we conclude that insufficient facts are 
alleged to show extrinsic fraud in procuring the judgment rendered 10 
July, 1940. It follows that the judgment would constitute a bar to an 
action to surcharge the executor’s accounts on account of the sale of the 
shares of stock authorized and approved by that judgment. 

Estoppel by judgment is a matter of defense and ordinarily must be 
pleaded, but this rule does not apply where all the facts necessary to 
constitute an estoppel are set out in the complaint for the purpose of 
attack. Alston v. Connell, 140 N.C. 485 (494), 53 S.E. 292; 120 A.L.R. 
110n. Here the plaintiff in order to raise the question has inserted the 
judgment roll in his complaint and at the same time set out allegations 
attacking the validity of the judgment in the effort to have it declared 
void and of no effect. The defendant has moved to strike these allega- 
tions on the ground that the matters alleged have been determined by the 
judgment. Thus both parties have squarely presented the question for 
our decision whether the allegations sought to be stricken are sufficient 
for the purpose intended. 

The case is here on motion to strike. The statute G.S. 1-153 authorizes 
the court to strike from a pleading irrelevant or redundant matter. 
Rhodes v. Jones, 232 N.C. 547, 61 S.E. 2d 725; Poovey v. Hickory, 210 
N.C. 630, 188 S.E. 78. See 29 N. C. Law Review 1, where this statute 
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is discussed and pertinent decisions cited. And the right of the defendant 
to strike portions of a complaint which are insufficient to state a cause of 
action attempted to be set up is upheld in Development Co. v. Bearden, 
227 N.C, 124, 41 S.E. 2d 85, upon the view that such allegations are in 
fact “irrelevant.” If the complaint be wholly insufficient to state a cause 
of action, objection should be raised by demurrer; but when only a por- 
tion of the pleading or certain paragraphs are insufficient for the purpose 
for which they are inserted, relief may properly be had by motion to 
strike the objectionable paragraphs. Thalhimer v. Abrams, 232 N.C. 
96, 59 S.E. 2d 358. 

For the reasons stated we think the motion to strike from the com- 
plaint the portions designated should have been allowed, with right to 
the plaintiff to amend his complaint or file an amended complaint if so 
advised. 

Reversed. 


ERWIN MILLS, INC., v. TEXTILE WORKERS UNION OF AMERICA, 
C.1.0.; TEXTILE WORKERS UNION OF AMERICA, C.I.0. LOCAL 
#250, ERWIN, NORTH CAROLINA; HOWARD HARRIS; B. F. MOR- 
RISON; ERNEST PHILLIPS; JAMES F. CAMERON; FRANK RALPH; 
J. THOMAS WEST; DAVID MORRISON; EDWARD HOLMES; E. C. 
JOHNSON, JR.; JAMES LACEY JONES; EARL SUGGS; BILLY 
SLOAN; KATHLEEN NORRIS; JOSEPH D. BEASLEY; JOHNNIE 
LUCAS; SHERRILL ENNIS; CORBETT LLOYD; ODELL MORRISON ; 
WILEY B. TEW; WOODROW NORRIS; JAMES COX; LESSIE PRICE; 
RODERICK MORRISON; WILLIAM POINDEXTER; PRENTIS 
FARMER; EDITH McLAMB; IRA MATTHEWS, JR.; JESSIE WILLI- 
FORD; aNnp OTHER PERSONS UNKNOWN TO PLAINTIFF, TO WHOM THIS 
ACTION May BECOME KNOWN. 


(Filed 31 October, 1951.) 


1. Constitutional Law § 11: Courts § 12— 


While the regulation of peaceful strikes in industries engaged in inter- 
state commerce is in the exclusive jurisdiction of the Federal Govern- 
ment, 29 USCA, section 141, et seq., our State Court in the exercise of the 
State’s inherent police power has jurisdiction of an action to restrain mass 
picketing, obstructing or interfering with factory entrances, and the 
threatening and intimidation of employees in the conduct of a strike. 


2. Contempt of Court § 2b— 


Where a temporary order is issued against defendants and also against 
all others to whom notice and knowledge of its contents might come, such 
others who violate its provisions after notice and knowledge of the con- 
tents of the order may be held in contempt to the same extent as if they 
had been formally served. 


11—234 
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3. Contempt of Court § 4— 


An order to show cause why named persons should not be held in con- 
tempt of court for willful violation of a court order is not required to be 
based upon a petition, but such order may be issued upon affidavit or other 
verification charging violation of the order. G.S. 5-7. 


ArprEaL from Williams, J., at Chambers, Sanford, North Carolina, 16 
June, 1951. From Harnett. 

This appeal arises out of a civil action instituted on 12 April, 1951, 
wherein the plaintiff petitioned the Superior Court of Harnett County 
for injunctive relief against the alleged acts of defendants and others 
in preventing and impeding plaintiff in the operation of its textile plant 
at Erwin, North Carolina, by mass picketing, and interference with the 
free ingress and egress to and from its plant, by the use of threats, abuse, 
and violence against employees and others seeking ingress and egress to 
and from its plant. 

A temporary restraining order was issued on 24 April, 1951, by 
Williams, J., Resident Judge of the Fourth Judicial District of North 
Carolina, based upon the plaintiff’s verified application and verified 
complaint theretofore filed in the action, the same being treated as an 
affidavit which, among other things, restrained the defendants and all 
those to whom notice and knowledge of the order might come, as follows: 

“1. From interfering in any manner with free ingress and egress to 
and from plaintiff’s premises. 

“2. From assaulting, threatening, abusing, or in any manner intimi- 
dating persons who work or seek to work in, or lawfully seek to enter 
the plaintiff’s plant. 

“3. From having more than 25 persons at any one time as peaceful 
pickets at any gate to the plaintiff’s plant provided that no person, in- 
cluding pickets, may approach closer to any gate of plaintiff’s plant than 
50 feet; and provided further that no person, or persons, shall block 
driveways leading to gates of said plant or right of way of railroad 
which enters said plant. 

“Tt is the intent and purpose of this paragraph 3 that no person, 
whether engaged in picketing or not, other than persons lawfully seeking 
to approach and enter the plaintiff’s premises for the purpose of trans- 
acting lawful business, shall approach closer to any gate of plaintiff’s 
plant than 50 feet. 

“4, No person shall abuse, intimidate, strike, threaten or use any vile, 
abusive, or violent or threatening language at or towards any person on 
the plaintiff’s premises, or any person entering or leaving said premises, 
and shall in no manner interfere with or impede any motor vehicle, 
wagon, cart, truck, animal, or railroad trains or cars or engines thereof 
in approaching or leaving plaintiff’s premises, and shall in no manner 
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interfere with the free ingress and egress of any person or vehicle, or any 
animal, to or from the plaintiff’s plant, and along and over any of the 
streets or roads adjacent to the plaintiff’s plant. 

“This order shal] become effective upon the plaintiff’s filing with the 
Clerk of the Superior Court of Harnett County, a written undertaking 
with sufficient sureties justified before and approved by said clerk in 
the amount of $2,000.” 

The court further ordered the sheriff of Harnett County to post copies 
of the order in conspicuous places at and in the vicinity of the plaintiff’s 
plant, and particularly at all entrance gates to said plant; and further 
directed the defendants to appear before said court on Saturday, May 5, 
1951, at 10:30 a.m., at the Courthouse in Lee County, North Carolina, 
or as soon thereafter as they may be heard, then and there to show 
cause, if any they may have, why this order should not be continued to 
the trial of the action on ‘its merits. 

Bond was given as required by the order and copies of the order and 
notice to show cause were served on the defendants David Holt Morrison 
and Ira Matthews, Jr., on 24 April, 1951, and on the defendant William 
Poindexter on 26 April, 1951. Thereafter, certain affidavits were filed 
with the court, charging six employees of the plaintiff with wilfully hav- 
ing done certain acts and things prohibited by the temporary restraining 
order. Whereupon, on 3 May, 1951, Williams, J., issued against the six 
striking employees of the plaintiff, two orders to show cause why they 
should not be punished for contempt, one order being directed against 
the defendants David Holt Morrison, Ira Matthews, Jr., and William 
Poindexter, and the other being directed against the respondents Ellis 
Coats, Cecil Turnage, and Mrs. Rena Matthews who were not parties to 
the cause. 

The hearing on these show cause orders was set before his Honor, 
Williams, J., in Chambers at the Lee County Courthouse at Sanford, 
North Carolina, at 10:00 a.m., on 12 May, 1951. 

The order against David Holt Morrison, William Poindexter and Ira 
Matthews, Jr., recited that after service of the restraining order on them 
it appeared from the various affidavits referred to therein and attached 
thereto that the defendants had wilfully done certain acts prohibited in 
the restraining order. The order to show cause against Ellis Coats, Cecil 
Turnage, and Mrs. Rena Matthews, recited that after posting of notices 
of the restraining order at the plant gates, these respondents “had full 
knowledge of the fact that the temporary restraining order had been 
issued and of the contents thereof” and it appeared from various affi- 
davits referred to therein and attached thereto, that the respondents had 
wilfully done certain acts prohibited in the restraining order. The 
orders to show cause and copies of the affidavits affecting the respective 
parties, were served on each of the defendants and respondents. 
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By consent of all parties to this action, an order was entered on 11 
May, 1951, continuing the temporary restraining order until the final 
hearing on its merits. ‘ 

The defendants filed a demurrer to the complaint on 11 May, 1951, 
and moved for a dismissal of the action on the ground (1) that the 
plaintiff’s complaint failed to state a cause of action; and (2) that the 
action arises out of a labor dispute between the plaintiff, a corporation 
engaged in the manufacture and sale of textile products in interstate 
commerce, and its employees and their union, a labor organization, and 
that the allegations of the complaint amount to no more than an alle- 
gation of an unfair labor practice on the part of the defendant labor 
organization and its agents in violation of Section 8 (b) (1) and other 
sections of the Labor Management Relations Act of 1947, and that the 
exclusive jurisdiction of the controversy is in the National Labor Rela- 
tions Board and in the federal courts, thereby excluding the courts of 
North Carolina from having any jurisdiction in the controversy. 

Likewise, each of the defendants and respondents on 19 May, 1951, 
filed a demurrer to and a motion to dismiss the contempt proceeding on 
the ground (1) that the court is without jurisdiction, stating the same 
ground therefor as set out in the demurrer to the complaint; and (2) 
that there is no petition or other proper document which states facts 
sufficient to constitute a cause of action, or upon which the court may 
issue an order to show cause or punish the defendants or respondents 
for contempt. 

This cause finally came on to be heard before his Honor, Williams, J., 
at Chambers in Sanford, North Carolina, on 15 June, 1951, upon the 
demurrer to the complaint and the demurrer to and the motion to dismiss 
the contempt proceeding. All parties having appeared through counsel 
and the court having heard arguments of counsel on the demurrers and 
motion to dismiss the contempt proceeding, the court overruled the de- 
murrers, and denied the motion to dismiss the contempt proceeding and 
entered judgments accordingly on 16 June, 1951. 

The defendants appealed to the Supreme Court from the judgment 
overruling the demurrer to the complaint, and the defendants and re- 
spondents appealed from the judgment overruling the demurrer to and 
motion to dismiss the contempt proceeding, assigning error, 


Robert S. Cahoon for appellants. 
Fuller, Reade, Umstead & Fuller and James L. Newsom for appellee. 


Denny, J. The first assignment of error is based upon the exception 
to the ruling of the court below in overruling the defendants’ demurrer 
to the complaint. This exception is bottomed upon the contention of the 
appellants that plaintiff’s cause of action, if any, arises out of a labor 
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dispute between the plaintiff, a corporation engaged in the manufacture 
and sale of textile products in interstate commerce, and its employees and 
their union, a labor organization. The defendants contend, therefore, 
that the allegations of the complaint are in substance to the effect that 
defendants by concerted action, directed by and through the defendant 
labor organization, are engaged in picketing, accompanied by violence, 
threats of violence, and mass picketing which is designed to and does 
intimidate and cause employees who do not desire to participate in the 
strike, so as to compel them against their wishes to refrain from working 
in plaintiff’s textile plant. These allegations, the defendants contend, 
amount to no more than an allegation of an unfair labor practice on the 
part of the defendant labor organization and its agents in violation of 
section 158 (b) (1), 29 USCA, and other sections of the Labor Manage- 
ment Relations Act of 1947 which Act, defendants contend, vested the 
exclusive power to regulate and prevent the conduct complained of in 
plaintiff’s complaint, in the National Labor Relations Board and in the 
federal courts, thereby excluding the courts of the several states from 
jurisdiction in such controversies. 

The appellants are relying upon certain provisions of the Labor Man- 
agement Relations Act, popularly known as the Taft-Hartley Act, and 
hereinafter referred to as such, the pertinent parts of which are set 
forth in the numbered paragraphs below. 

1. “Employees shall have the right to self-organization, to form, join, 
or assist labor organizations, to bargain collectively through representa- 
tives of their own choosing, and to engage in other concerted activities 
for the purpose of collective bargaining or other mutual aid or protection, 
and shall also have the right to refrain from any or all such activities 
except to the extent that such right may be affected by an agreement re- 
quiring membership in a labor organization as a condition of employ- 
ment as authorized in section 158 (a) (3) of this title.” 29 USCA, 
section 157. 

2. “It shall be an unfair labor practice for a labor organization or its 
agents—(1) to restrain or coerce (A) employees in the exercise of the 
rights guaranteed in section 157 of this title...” 29 USCA, section 
158 (b) (1). 

3. “The Board is empowered as hereinafter provided to prevent any 
person from engaging in any unfair labor practice (listed in section 158 
of this title) affecting commerce. This power shall not be affected by any 
other means of adjustment or prevention that has been or may be estab- 
lished by agreement, law, or otherwise .. .” 29 USCA, section 160 (a). 

4, “Whenever it is charged that any person has engaged in or is en- 
gaging in any such unfair labor practice, the Board, or any agent or 
agency designated by the Board for such purposes, shall have power to 
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issue and cause to be served upon such person a complaint stating the 
charges in that respect...” 29 USCA, section 160 (b). 

5. “The Board shall have power, upon issuance of a complaint as 
provided in subsection (b) of this section charging that any person has 
engaged in or is engaging in unfair labor practice, to petition any district 
court of the United States ... for appropriate temporary relief or re- 
straining order. Upon the filing of any such petition the court shall 
cause notice thereof to be served upon such person, and thereupon shall 
have jurisdiction to grant to the Board such temporary relief or re- 
straining order as it deems just and proper.” 29 USCA, section 160 (3). 

The question for determination before us is simply this: Does the 
conduct of the defendants, complained of in the plaintifi’s complaint, 
come within the unfair labor practices referred to in the above provisions 
of the Taft-Hartley Act? 

It 1s now established by decisions of the Supreme Court of the United 
States that the regulation of peaceful strikes for higher wages, in indus- 
tries engaged in interstate commerce, is closed to state regulation by the 
National Labor Relations Act as amended by the Taft-Hartley Act. 29 
USCA, section 141, et seq.; International Union of U.A.A.GA. v. 
O’Brien, 339 U.S. 454, 94 L. ed. 978; Amalgamated Asso. v. Wisconsin 
Employment Relations Board, 340 U.S. 383, 95 L. Ed. 364. However, 
this does not mean that the courts of the several states are left powerless 
to exercise their traditional police power and injunctive control over 
violence and unlawful conduct committed during the course of a strike 
or labor dispute, and it makes no difference whether such unlawful acts 
are committed by a labor organization or its agents, by non-union em- 
ployees, or by the employer or its agents, or by others. 

In the case of Allen-Bradley Local v. Wisconsin. Employment Rela- 
tions Board, 315 U.S. 740, 86 L. Ed. 1154, decided in 1942, prior to the 
enactment of the Taft-Hartley Act, the labor union appealed from a 
decision of the Supreme Court of Wisconsin, affirming the judgment of 
the Circuit Court for Milwaukee County, sustaining and enforcing an 
order of the Wisconsin Employment Relations Board in which the con- 
duct complained of on the part of the labor union and certain of its 
officers and members, was alleged to be similar in character to that 
alleged in the instant case. The Wisconsin Employment Relations Board 
issued an order which, among other things, ordered the union, its officers, 
agents, and members to cease and desist from: “(a) Mass picketing. (b) 
Threatening employees. (c) Obstructing or interfering with the factory 
entrances. (d) Obstructing or interfering with the free use of public 
streets, roads, and sidewalks...” The union challenged the jurisdiction 
of the state Board on the identical ground interposed by the appellants, 
that is, that the matters in controversy were subject to the provisions of 
the National Labor Relations Act and that the National Labor Relations 
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Board had exclusive jurisdiction of the matters in controversy. The 
Supreme Court of the United States did not agree with the contention 
of the appellant, and in affirming the judgment of the Supreme Court of 
Wisconsin said, among other things: “We agree with the statement of 
the United States as amicus curv that the federal Act was not designed 
to preclude a State from enacting legislation limited to the prohibition 
or regulation of this type of employee or union activity. The Committee 
Reports on the federal Act plainly indicate that it is not ‘a mere police 
court measure’ and that authority of the several states may be exerted to 
control such conduct. Furthermore, this Court has long insisted that an 
‘intention of Congress to exclude States from exerting their police power 
must be clearly manifested,” citing numerous authorities. The Court 
further said: ‘Congress has not made such employee and union conduct 
as is involved in this case subject to regulation by the federal Board. 
Nor are we faced here with the precise problem with which we were 
confronted in Hines v. Davidowitz, 312 U.S. 52, 85 L. Ed. 581. In the 
Hines Case, a federal system of alien registration was held to supersede 
a state system of registration. But there we were dealing with a problem 
which had an impact on the general field of foreign relations... There- 
fore we were more ready to conclude that a federal act in a field that 
touched international relations superseded state regulation than we were 
in those cases where a State was exercising its historic powers over such 
traditionally local matters as public safety and order and the use of 
streets and highways. Maurer v. Hamilton, 309 U.S. 598, 84 L. Ed. 969, 
60S. Ct. 726, 1385 A.L.R. 1847. Here we are dealing with the latter type 
of problem. We will not likely infer that Congress by the mere passage 
of a federal Act has impaired the traditional sovereignty of the several 
States in that regard ... Here, as we have seen, Congress designedly left 
open the area for state control ... But, as we have said, the federal Act 
does not govern employee or union activity of the type here enjoined. 
And we fail to see how the inability to utilize mass picketing, threats, 
violence, and other devices which were here employed impairs, dilutes, 
qualifies or in any respect subtracts from any of the rights guaranteed 
and protected by the federal Act. Nor is the freedom to engage in such 
conduct shown to be so essential or intimately related to a realization of 
the guarantees of the federal Act that its denial is an impairment of 
the federal policy. If the order of the state Board affected the status 
of the employees or if it caused a forfeiture of collective bargaining 
rights, a distinctly different question would arise, but since no such right 
is affected, we conclude that this case is not basically different from the 
common situation where a State takes steps to prevent breaches of the 
peace in connection with labor disputes.” 

In International Union v. Wisconsin Employment Relations Board, 
336 U.S. 245, 93 L. Ed. 651, the controversy arose over the conduct of 
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the union and its members after efforts to negotiate a new bargaining 
agreement had reached a deadlock. The labor union, for the purpose of 
putting pressure upon the employer, imstigated mtermittent and unan- 
nounced work stoppages by calling on twenty-six occasions special meet- 
ings of the union during working hours at any time the union saw fit. 
The employees would leave work to attend these meetings, without warn- 
ing to the employer or notice as to when or whether they would return 
and without informing the employer of any specific demands which these 
tactics were designed to enforce nor of the concession it could make to 
avoid them. The Wisconsin Employment Relations Board directed the 
labor union to cease and desist from instigating these intermittent and 
unannounced work stoppages. The order of the state Board was upheld 
by the Supreme Court of the State of Wisconsin, 250 Wis, 550, 27 N.W. 
2d, 875, 28 N.W. 2d 254, and in affirming the judgment of the Wisconsin 
Court, the Supreme Court of the United States said: “This procedure 
was publicly described by the Union leaders as a new technique for 
bringing pressure upon the employer. It was, and is candidly admitted 
that these tactics were intended to and did interfere with production and 
put strong economic pressure on the employer, who was disabled thereby 
from making any dependable production plans or delivery commitments. 
And it was said that ‘this can’t be said for the strike. After the initial 
surprise or walkout, the company knows what it has to do and plans 
accordingly.’ It was commended as a procedure which would avoid 
hardships that a strike imposes on employees and was considered ‘a 
better weapon than a strike.’ ” 

It will be noted that when the orginial order of the State Board and 
the decision of the State Supreme Court were made, the National Labor 
Relations Act was in effect, but since the order imposed a continuing 
restraint which it was contended, at the time of the hearing in the 
Supreme Court of the United States, was in conflict with the provisions 
of the Taft-Hartley Act, 29 USCA, sections 141-197, which amended the 
earlier statute, the Court considered the State action in relation to both 
Federal Acts. The Court said: “The Labor Management Relations Act 
declared it to be an unfair labor practice for a union to induce or engage 
in a strike or concerted refusal to work where an object thereof is any of 
certain enumerated ones . . . Nevertheless the conduct here described is 
not forbidden by this Act and no proceeding is authorized by which the 
Federal Board may deal with it in any manner. While the Federal 
Board is empowered to forbid a strike when and because its purpose is 
one that the Federal Act made illegal, it has been given no power to 
forbid one because its’ method is illegal-—-even if the illegality were to 
consist of actual or threatened violence to persons or destruction of 
property. Policing of such conduct is left wholly to the states. In this 
case there was also evidence of considerable injury to property and in- 
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timidation of other employees by threats and no one questions the state’s 
power to police coercion by those methods. It seems to us clear that 
this case falls within the rule announced in Allen-Bradley (supra) that 
the state may police these strike activities as it could police the strike 
activities there ... There is no existing or possible conflict or overlapping 
between the authority of the Federal and State Boards, because the 
Federal Board has no authority either to investigate, approve, or forbid 
the union conduct in question. This conduct is governable by the states or 
it is entirely ungoverned ... We think that this recurrent or intermittent 
unannounced stoppage of work to win unstated ends was neither for- 
bidden by federal statute nor was it legalized and approved thereby. 
Such being the case the state police power was not superseded by con- 
gressional Act over a subject normally within its exclusive power and 
reachable by federal regulation only because of its effects on that inter- 
state commerce which Congress may regulate.” See also Ackerman v. 
International Longshoremen’s & W. Union, 187 F. 2d 860; and Oil 
Workers Internationah Unton v. Superior Court, 103 Cal. App. 2d 512, 
230 P. 2d 71. 

The cases of International Union of U.A.A.&A. v. O’Brien, supra, and 
Amalgamated Asso. v. Wisconsin Employment Relations Board, supra, 
strongly relied upon by the appellants, do not support their position. 
In the International Union case the controversy arose out of a conflict 
between the provisions of a Michigan statute and the provisions of the 
Taft-Hartley Act as to the time and manner of calling a strike. The 
Court held, and properly so, that since the Taft-Hartley Act contained 
express provisions prescribing when and how notice shall be given of an 
intention to strike, State legislation in conflict therewith must yield. 
And in the Amalgamated Asso. case the question involved was whether 
the State of Wisconsin could by statute prohibit a strike against a public 
utility and compel arbitration of a labor dispute after the parties had 
failed to reach an agreement through collective bargaining. The action 
which was instituted by the union involved only the constitutionality of 
the State statute and presented no question with respect to the right of 
the state to exert its police power to prevent violence and other conduct 
of the character complained of herein. 

In our opinion there is nothing in the provisions of the Taft-Hartley 
Act or in the decisions of the Supreme Court of the United States in 
construing the provisions thereof that interferes with the right of a 
State to exercise its traditional police power to suppress violence, to 
prevent breaches of the peace, to prevent an employer and his employees 
from being intimidated by violence or the threat of violence or to protect 
property and to safeguard its lawful use during a strike or labor dispute. 
The proper exercise of such power does not impinge upon the lawful 
rights of labor within the purview of the Constitution of this State, the 
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Constitution of the United States, or the Taft-Hartley Act. Therefore, 
the first exception and assignment of error is overruled. 

_ The appellants’ second exception and assignment of error challenges 

the method of obtaining the order to show cause why the defendants 

and respondents should not be punished for contempt. 

The restraining order was duly issued and served on the defendants 
David Holt Morrison, William Poindexter, and Ira Matthews, Jr. The 
order was also issued against all others to whom notice and knowledge 
of its contents might come. It follows, therefore, if the respondents 
Ellis Coats, Cecil Turnage, and Mrs. Rena Matthews knew that such 
order had been issued and knew the contents thereof, they would be sub- 
ject to its provisions to the same extent as if they had been formally 
served with the order. Hart Cotton Mills, Inc. v. Abrams, 231 N.C. 481, 
57 S.E. 2d 803. 

The defendants contend, however, that an order to show cause why a 
person should not be attached for contempt, must be based upon a peti- 
tion or other proper document and that the affidavits filed with the court 
in this action do not meet such requirement. The contention is without 
merit. G.S. 5-7, which reads as follows: “When the contempt is not 
committed in the immediate presence of the court, or so near as to inter- 
rupt its business, proceedings thereupon shall be by an order directing 
the offender to appear, within reasonable time, and show cause why he 
should not be attached for contempt. At the time specified in the order 
the person charged with the contempt may appear and answer, and, if 
he fail to appear and show good cause why he should not be attached for 
the contempt charged, he shall be punished as provided in this chapter.” 
And whether the movent uses a petition or other document to obtain an 
order to show cause in such proceeding, it is the affidavit or verification 
that imports the verity to the charge of violating the judgment or order 
of the court, which is required upon which to base an order to show 
cause in such instances. G.S. 5-7; Safie Manufacturing Co. v. Arnold, 
228 N.C. 375, 45 S.E. 2d 577; In re Deaton, 105 N.C. 59, 11 S.E. 244. 

The rulings of the court below on both demurrers and the motion to 
dismiss the contempt proceeding will be upheld on the respective judg- 
ments entered. 

Affirmed. 
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1. Pleadings § 19c— 


2. 


8. 


4. 


A demurrer admits the truth of every material fact properly alleged. 


Same— \ 
A pleading will be liberally construed upon demurrer, giving the pleader 
every reasonable intendment, and the demurrer will be overruled if the 
pleading to any extent or in any portion presents facts sufficient to con- 
stitute a cause of action. 
Corporations § 16— 


Granting that the stockholders of a corporation have the discretionary 
power to set aside any part of its earned surplus for working capital, G.S. 
55-115, such discretion is not unlimited but must be exercised in good 
faith and not in arbitrary disregard of the rights of minority stockholders, 
and courts of equity may grant relief against arbitrary action resulting 
in injury to minority stockholders, even in the absence of actual fraud, 
since it amounts in effect to a breach of trust. 


Same-— 


Allegations in an action by a minority stockholder alleging that the 
corporation had a large earned surplus, that the majority stockholders 
passed a resolution setting aside the entire surplus as working capital 
and authorizing the issuance of additional stock in a large amount, and 
that the action was arbitrary and taken for the single purpose of defeat- 
ing the minority stockholder’s right to dividends and to lessen the book 
value of his stock and “freeze” him out of his rightful interest in the 
corporation, together with allegations of fact disclosing that plaintiff had 
exhausted all efforts to obtain relief from within the corporation, ts held 
sufficient to state a cause of action, and demurrer thereto is properly 
overruled, 


5. Corporations § 10— 


A stockholder may maintain an action against the corporation to redress 
a corporate wrong when he alleges facts sufficient to show that he has 
exhausted reasonable efforts to obtain relief within the corporate manage- 
ment. 


VALENTINE, J., took no part in the consideration or decision of this case. 


Appreat by defendants from Harris, J., at May Term, 1951, of Ener- 


COMBE, 


Civil action by minority stockholder of corporation for relief against 


alleged arbitrary manipulation of corporate finances by majority stock- 
holders for the purpose of promoting their own gain, to the detriment of 
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the plaintiff, and for writ of mandamus to force declaration of dividend, 
either in stock or in cash, heard upon demurrer to the complaint for 
failure to state facts sufficient to constitute a cause of action. 

From judgment overruling the demurrer, the defendants excepted and 
appealed. 


Ruark & Ruark, Joseph C. Moore, Jr., and Battle, Winslow, Merrell 
¢ Taylor for plaintiff, appellee. 
Henry C. Bourne for defendants, appellants. 


Jounson, J. The defendants by demurring to the sufficiency of the 
complaint to state a cause of action admit as true every material fact 
properly alleged. Gaines v. Long Manufacturing Company, Inc., post, 
340; Hall v. Dairies, ante, 206; Bryant v. Ice Co,, 263 N.C. 266, 63 S.E. 
2d 547. Under the Code system of pleading which prevails in this juris- 
diction, it is settled policy that actions shall be tried upon their merits, 
and to that end pleadings are construed liberally, with every reasonable 
intendment being adopted in favor of the pleader, so that a pleading will 
not be overthrown by a demurrer unless it be wholly insufficient. “If in 
any portion of it, or to any extent, it presents facts sufficient to constitute 
a cause of action, or if facts sufficient for that purpose can be fairly gath- 
ered from it, the pleading will stand, . . . It must be fatally defective 
before it will be rejected as insufficient.” Hoke v. Glenn, 167 N.C. 594, 
83 S.E. 807; 8. v. Trust Co., 192 N.C. 246, 134 S.E. 656. 

In substance, the pertinent facts alleged in the complaint are these: 

1. That the defendant, Long Manufacturing Company, Inc., was char- 
tered under the laws of North Carolina 13 September, 1946, with an 
authorized capital stock of 1,000 shares of $100 par value each. The 
corporation began business with an original paid-in capital of only 
$1,000, represented by 10 shares of stock. No further stock has ever 
been issued. The original ten shares are now outstanding. The plaintiff 
owns two shares, with the remaining eight shares being owned by these 
defendants, in the proportions as indicated: W. R. Long, six shares; 
John G. Long, one share; and Mary Ellen Forbes, one share. 

2. The plaintiff paid full value for his two shares of stock and served 
as Secretary and Treasurer of the corporation from the time of its organi- 
zation in 1946 until 30 June, 1949, when he resigned, and since that time 
he has not been an officer of the corporation. 

3. The defendants W. R. Long, John G. Long, and Mary Ellen Forbes 
(who are brothers and sister) constitute the present board of directors 
of the corporation. They were elected at the 8 January, 1951, annual 
meeting of the stockholders. At the meeting of the board of directors 
held the same day, W. R. Long was elected President; John G. Long was 
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elected Vice-President; and J. O. Hall (although being neither a director 
nor a stockholder) was elected Secretary and Treasurer of the corpo- 
ration. . 

4. The corporation has prospered from its inception: for the fiscal 
year ending 31 October, 1947, the first year of operations, net profits after 
all taxes were $193,707.62; for the year ending 31 October, 1948, net 
profits after taxes amounted to $32,142.57; for the year ending 31 Octo- 
ber, 1949, net profits after taxes were $19,317.43; and for the year ending 
31 October, 1950, net profits after taxes were $50,367.05. 

At the end of the fiscal year 31 October, 1950, the corporation had 
eurrent assets of $352,130.24, including cash on hand in banks of 
$146,124.92. At that time the corporation had paid-in capital and earned 
surplus of $296,387.47 “and was amply solvent and was not in need of 
any additional operating capital”; that at the time of the commencement 
of this suit the financial condition of the corporation was substantially 
the same as on 31 October, 1950. 

5. At the 8 January, 1951, annual meeting of the stockholders of the 
corporation two resolutions “were introduced by the defendant John G. 
Long and carried by the votes of the defendants W. R. Long, John G. 
Long and Mary Ellen Forbes, over the protest(s) of the plaintiff, who 
was present and voted his 2 shares of stock against said resolutions.” 

The first resolution recites that whereas the books of the corporation 
show as of 31 October, 1950, an earned surplus of $295,387.47, neverthe- 
less the corporation “is badly in need of additional working capital to 
carry on its business.” And, thereupon, the resolution directs the pay- 
ment from earned surplus of a dividend of six per centum on the out- 
standing capital stock to stockholders of record as of 8 January, 1951 
(amounting in all to $60.00), with further direction “that the remaining 
part of the surplus fund in the amount of $295,327.47 is hereby fixed and 
designated by the stockholders as working capital of said corporation.” 

The second resolution recites in substance that the defendant corpora- 
tion at its inception and during subsequent years was and has been short 
of working capital and that funds for capital investment and operations 
were advanced by W. R. Long, trading as Long Supply Company, and 
subsequently Long Supply Company, Inc., and that on 31 October, 1950, 
these advances to the defendant corporation amounted to $100,338.06. 
The resolution further recites that the remaining unissued authorized 
capital stock of the defendant corporation should be issued and sold for 
the purpose of paying off this indebtedness due Long Supply Company, 
Ine. And, thereupon, the resolution directs that the remaining 990 shares 
of unissued capital stock be issued and sold at not less than $100 per 
share, and that the indebtedness due the Long Supply Company, Inc., be 
paid out of the proceeds. The resolution further directs that each stock- 
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holder of the defendant corporation shall be entitled to subscribe for 99 
shares of the new stock for each share owned as of 8 January, 1951, and 
that each stockholder be allowed to subscribe and pay for the new stock 
at $100 per share. The resolution contains a forfeiture provision pro- 
viding in effect that a failure on the part of any stockholder, his heirs 
or assigns, to exercise this pre-emptive right on or before 10 o’clock a.m., 
10 February, 1951, shall work a forfeiture or waiver of the right to sub- 
scribe for such additional stock, with the directors being authorized to 
make sale of such remaining stock. 

6. That after the adoption of the aforesaid resolutions at the 8 Jan- 
uary, 1951, meeting of the stockholders of the corporation, the plaintiff, 
by written communications delivered by special delivery, U. S. Mail, on 
or about 26 February, 1951, to W. R. Long, President of the defendant 
corporation, and to all of the other directors of the corporation, demanded 
that a meeting of the stockholders be called immediately, as allowed by 
the By-laws, to consider rescission of the former action of the stock- 
holders in undertaking to set aside as working capital the entire earned 
surplus of the corporation, and further to consider the declaration of 
dividends in accordance with a proposed, or alternate, resolution to be 
submitted to the meeting by the plaintiff, copies of which proposed, and 
alternate, resolutions were transmitted to each director with the written 
demand for call of a stockholders meeting. The proposed resolutions 
are incorporated in the complaint. They contain the following recitals: 

‘“WHerREAS, it is desirable that the corporation’s debt to Long Manu- 
facturing Company of $100,338.06 as of October 31, 1950, be paid; 

‘“Anp Wuereas the payment thereof out of earned surplus will leave 
a surplus of $195,049.41 as of the same date; 

“Anp WHeEreas the payment of cash dividends in the sum of $25,000 
would leave remaining a working capital of $122,609 (cash, receivables 
and inventories of $233,400 against current liabilities of $110,800, a 
ratio of more than 2 to 1); 

“Anp WuHereas such working capital is sufficient for the needs of the 
business ; 

“Anp WHEREAs the resolution adopted January 8, 1951, directing the 
issuance of $99,000 in new stock for cash was improvident, and its execu- 
tion would result in over-capitalizing the business, and leaving large 
funds idle a good part of each year, and would further result in the 
destruction of a major part of the interest in the corporation of any 
stockholder not exercising his pre-emptive right to subscribe to the new 
stock ;” 

The proposed resolution then resolves and directs : 

(1) That so much of the resolution of January 8, 1951, as sets aside 
$295,327.47 as working capital be rescinded. 
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“‘(2) That the officers and directors are directed to pay a dividend of 
two thousand four hundred ninety-four per cent (2,494%) on the out- 
standing stock, from earned surplus, to stockholders of record January 8, 
1951, amounting to $24,940.00, in addition to the $60 in dividends 
declared January 8, 1951. 

“(3) That the debt of Long Supply Company be paid out of the 
$146,000 cash on hand October 31, 1950. 

“(4) That $122,600 be set aside as working capital. 

“(5) That the resolution of January 8, 1951, directing the issuance 
of new stock, 990 shares for $99,000 cash, be, and the same is hereby 
rescinded.” 

The alternate resolution proposed by the plaintiff for consideration 
on failure of the adoption of the foregoing proposed resolution, provides: 

“(1) That the resolution of January 8, 1951, directing the issuance 
of 990 shares of new stock for $99,000 cash be rescinded. 

“(2) That the directors proceed to increase the authorized capital 
stock to 4,000 shares of $100 par value each. 

“(3) That a stock dividend of $295,000 be then declared, out of earned 
surplus, making the capital $296,000 consisting of 2960 shares. 

“(4) That if additional working capital then be found necessary, the 
directors be authorized to issue and sell 1,000 new shares for $100 cash 
each, to the stockholders of record according to their pre-emptive rights, 
or on their waiver, to other persons.” 

7. That the officers and directors of the corporation have failed to 
consider the foregoing resolutions and proposals of the plaintiff, and 
“they have failed to call a meeting for the purpose of considering the 
resolutions and plaintiff has exhausted his remedies within the corpora- 
tion and is without adequate remedy, save only a Court of Equity.” 

8. That the “defendants have failed and refused to declare dividends 
from the ... profits of the corporation save only the ... dividend 
totaling $60.00 as purportedly declared at the meeting of said corpora- 
tion on January 8, 1951; that the resolutions of January 8, 1951, attempt- 
ing to set aside the entire surplus as working capital was not adopted in 
good faith, but arbitrarily and fraudulently for the single purpose of 
defeating plaintiff’s statutory right to dividends; that the payment of a 
dividend as demanded would not impair either the capital stock of the 
corporation, paid in and outstanding, or any working capital legally 
fixed pursuant to the provisions of the laws of North Carolina.” 

9. That “the defendants have resolved to and are threatening to issue 
additional capital common stock in the corporation in the amount of 
$99,000; that if said stock is issued plaintiff is unable financially to 
purchase the portion of said stock which, in accordance with said resolu- 
tion, would be tendered to plaintiff, and in the event that said additional 


336 IN THE SUPREME COURT. [234 


GAINES v. MANUFACTURING CO. 


stock is issued by defendants before the declaration of a dividend or some 
proper distribution of the enormous profits of defendant corporation, 
either in cash dividend, stock dividend, or otherwise, the plaintiff will be 
irreparably damaged in that, after the issuance of such additional stock, 
plaintiff would be entitled to share in said profits only to the extent of 
9/10 of 1%, whereas plaintiff is rightfully entitled to share in said 
profits and ownership of said business to the extent of 20%.” 

10. That “the action of the defendants in ignoring the requests of the 
plaintiff for some proper distribution of the profits of the defendant 
corporation and the threatened action of the defendants in undertaking 
to issue additional stock for the purpose of rendering valueless the right 
of the plaintiff to participate in any distribution of the profits of the 
defendant corporation are arbitrary, unlawful, and in violation of legal 
duties owed by the defendants to the plaintiff; that the stock of the plain- 
tiff represents 20% of the net worth of said defendant corporation, and 
regardless of the enormous profits made by the defendant corporation, 
.. . the defendants have arbitrarily and unlawfully failed, neglected, 
and refused to pay out the accumulated profits of said corporation, and 
... that said defendants are willfully and deliberately failing to pay 
dividends, and are operating said business for their own gain and advan- 
tage and for the purpose of rendering the stock of the plaintiff valueless 
and to the great loss and damage of the plaintiff, and with the deliberate 
intent of ‘freezing out’ plaintiff from his ownership in said corporation.” 

Upon the allegations of the complaint, the plaintiff prays judgment, 
among other things, “that the defendants be commanded and directed to 
declare and pay out among the stockholders of Long Manufacturing 
Company, Ine., the whole of the accumulated profits of said corporation, 
or such part thereof as the court shall find should be so declared, either 
in cash or by way of a stock dividend as provided by the resolutions 
proposed by the plaintiff . . ., and in accordance with the provisions of 
G.S. 55-115 and other pertinent laws of North Carolina.” 

Here, then, the defendants by demurrer test the legal sufficiency of the 
foregoing allegations to state a cause of action. They set up and rely 
upon the provisions of G.S. 55-115, which read as follows: 

“The directors of every corporation created under this chapter shall, in 
January of each year, unless some specific time for that purpose is fixed 
in its charter, or bylaws, and in that case at the time so fixed, after 
reserving, over and above its capital stock paid in, as a working capital 
for the corporation, whatever sum has been fixed by the stockholders, 
declare a dividend among its stockholders of the whole of its accumulated 
profits exceeding the amount reserved, and pay it to the stockholders on 
demand. The corporation may, in its certificate of incorporation or 
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bylaws, give the directors power to fix the amount to be reserved as work- 
ing capital.” 

The defendants contend it affirmatively appears from the complaint 
that in accordance with this statute the entire surplus of $295,327.47, 
after the payment of a 6% dividend, was duly and properly reserved and 
set aside as working capital, and that therefore there remains no surplus 
out of which dividends may be legally declared, and, this being so, that 
the complaint fails to state facts sufficient to constitute a cause of action. 

But there is more to it than that. Conceding, as we may, that under 
the general law, including the foregoing statute, the controlling authori- 
ties of a corporation necessarily are clothed with broad discretionary 
powers in fixing the amount to be reserved and set aside as working 
capital from accumulated corporate profits, and conceding further that 
in the exercise of this discretion, corporate management, acting in good 
faith and with due regard for the affairs of the corporation as a whole 
and the welfare of its stockholders, may treat and deal with accumulated 
profits or earned surplus in a wide variety of ways: it may withhold the 
profits from the payment of dividends in whole or in part, so as to provide 
for the retirement of debts, or to build up additional capital, either on 
a temporary basis or by transfer to the permanent capital account by 
means of a stock dividend, or it may invest the surplus earnings in better- 
ments and corporate expansion. However, this discretion is not an un- 
limited one. It must not be abused. The controlling management must 
act in good faith and not in arbitrary disregard of the rights of the 
minority stockholders. The controlling corporate authorities will not be 
permitted to use their powers arbitrarily or oppressively by refusing to 
declare a dividend where net profits and the character of the business 
clearly warrant it. Accordingly, if it be made to appear that the con- 
trolling management is acting in bad faith, for their own gain and advan- 
tage, In oppressive disregard of the rights of minority stockholders, in a 
manner amounting in effect to a breach of trust, even though no actual 
fraud be shown, a court of equity may be invoked to break the shackles 
of any such oppressive control. See Amick v. Coble, 222 N.C. 484, 23 
S.E. 2d 854; Mitchell v. Realty Co., 169 N.C. 516, 86 S.E. 358; White v. 
Kincaid, 149 N.C. 415, 63 S.E. 109; 13 Am. Jur., Corporations, Sections 
422, 423 and 708; Annotations: 55 A.L.R. 8, p. 44 et seg.; 76 A.L.R. 885; 
109 A.L.R. 1381; Gaines v. Long Manufacturing Co., post, 340; Anderson 
v. W. J. Dyer & Bro, 94 Minn. 30, 101 N.W. 1061; Star Publishing Co. 
v. Ball, 192 Ind. 158, 134 N.E. 285; Mulcahy v. Hibernia Savings & Loan 
Soc., 144 Cal. 219, 77 P. 910; Wilson v. American Ice Co., 206 Fed. 736. 

In Anderson v. W. J. Dyer & Bro., supra, the action was instituted by 
& minority stockholder against the majority stockholders, alleging a 
course of conduct, including the withholding of dividends, amounting in 
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effect to a conspiracy to deprive the plaintiff of his stock. The defend- 
ants demurred to the complaint for failure to state a cause of action. 
The demurrer was overruled. This was affirmed cn appeal, with the 
Minnesota Court making these observations: 

“While it is true that the courts cannot ordinarily compel a corporation 
to declare a dividend at the suit of a minority stockholder, yet it is not 
to be doubted that where dividends are withheld for an unlawful purpose 
—to deprive a particular stockholder of his rights—he may have the aid 
of equity for adequate protection. It appears in this complaint that the 
earnings and surplus of the company amounted to more than $70,000, 
upon an authorized capital of $50,000; that a portion of the capital stock 
has not been issued, and that the failure and refusal to declare a dividend 
is for the purpose of defrauding plaintiff; ... Under such cireum- 
stances, it is too plain to admit of doubt, as held by the trial court, that 
these facts entitled plaintiff to some relief.” (94 Minn. p. 35.) 

In 13 Am. Jur., Corporations, Sec. 423, p. 475, it 1s stated: 

“The devolution of unlimited power imposes on the holders of the 
majority of the stock a correlative duty, the duty of a fiduciary or agent, 
to the holders of the minority of the stock, who can act only through them 
—the duty to exercise good faith, care, and diligence to make the property 
of the corporation produce the largest possible amount, to protect the 
interests of the holders of the minority of the stock, and to secure and 
pay over to them their just proportion of the income and of the proceeds 
of the corporate property.” 

It is further stated in 18 Am. Jur., Corporations, Sec. 708, as follows: 

“Tt is well settled that in a proper case a court of equity has jurisdic- 
tion to compel the declaration and payment of corporate dividends wrong- 
fully withheld from minority stockholders. . 

“While a strong case must be made to justify such relief and while 
the court will not generally infringe upon the discretion vested in the 
corporation and its officers, where the right to a corporate dividend is 
clear, a court of equity will interfere to compel the directors to declare 
it. . . . Some courts have declared that fraud or bad faith is necessary 
in arden to warrant such relief, but according to the weight of authority 
courts of equity may also compel the declaration of dividends in extreme 
eases of arbitrary, oppressive, or wrongful conduct amounting in effect to 
a breach of trust, even though no actual fraud is shown.” 

In the instant case the gravamen of the plaintiff’s complaint is that: 
“the resolutions of January 8, 1951, attempting to set aside the entire 
surplus as working capital of $295,327.47 . . . was not adopted in good 
faith, but arbitrarily and fraudulently for the single purpose of defeating 
plaintiff’s statutory right to dividends, ... and that the defendants 
have arbitrarily and unlawfully failed, . . . and refused to pay out the 
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accumulated profits ... and are willfully and deliberately failing to 
pay dividends, and are operating said business for their own gain and 
advantage ... for the purpose of rendering the stock of the plaintiff 
valueless . . . and with the deliberate intent of ‘freezing out’ plaintiff 
from his ownership im said corporation.” 

These allegations put to test the validity of the resolution of 8 January, 
1951. If the allegations be true, no valid corporate action has been taken, 
and the earned surplus of the corporation does not stand set aside as 
working capital. These allegations would seem to be sufficient to afford 
the plaintiff an opportunity to be heard,—a chance to produce his proofs 
and see if he can make good his charges. Amich v. Coble, supra (222 
N.C. 484). 

As a general rule, a stockholder may not maintain suit against the 
corporation to redress a corporate wrong unless and until he has exhausted 
reasonable efforts in seeking relief within the corporation; and, ordi- 
narily, he is required to allege in his complaint that he has sought, but 
has been unable to obtain, correction of the wrongs complained of by the 
controlling authorities of the corporation, or show facts excusing such’ 
demand. See Winstead v. Hearne, 173 N.C. 606, bot. p. 611, 92 S.E. 613; 
13 Am. Jur., Corporations, Sec. 454, p. 500. Here, it would seem that 
the plaintiff has alleged in detail sufficient efforts to obtain relief, before 
suit, from within the corporate management. 

We have not overlooked the decision in Steele v. Cotton Mills, 231 
N.C. 636, 58 S.E. 2d 620, cited and relied upon by the defendants. That 
case, however, is distinguishable. There it was not made to appear that 
at the time of the commencement of the action funds were available for 
the payment of dividends, as is specifically alleged in the instant case. 

For the reasons given, the judgment below overruling the demurrer is 

Affirmed. 


VALENTINE, J., took no part in the consideration or decision of this 
case, 
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R. M. GAINES v. LONG MANUFACTURING COMPANY, INC., W. R. LONG, 
JOHN G. LONG, MARY ELLEN FORBES, INpDIvIDUALLYy, AND as Stock- 
HOLDERS AND DIRECTORS OF LONG MANUFACTURING COMPANY, INC., 
AND J. O. HALL, SECRETARY AND TREASURER OF LONG MANUFACTURING 
COMPANY, INC. 

(Filed 31 October, 1951.) 

1. Pleadings § 19c— 

A demurrer tests the sufficiency of the complaint to state facts consti- 
tuting a cause of action, admitting for the purpose the truth of every 
material fact properly alleged. 


2. Corporations § 8— 

The majority stockholders of a corporation exercise complete control, 
but such power imposes the correlative duty to protect the interests of 
minority stockholders, in relation to whom they occupy a position in the 
nature of a fiduciary. 


3. Corporations § 12—Allegations held sufficient to allege cause of action 
to restrain issuance of additional stock. 


Allegations of @ minority stockholder to the effect that the corporation 
had a large surplus, including cash sufficient to pay an outstanding obli- 
gation of the corporation, that additional capitalization was not necessary, 
and that the majority stockholders had passed a resolution authorizing 
the issuance of additional stock to pay the outstanding obligation with 
pre-emptive rights to the then stockholders to purchase the additional 
stock proportionately, but that plaintiff was financially unable to exercise 
his pre-emptive right, that the issuance of such additional stock would 
greatly decrease the book value of his stock to his irreparable injury and 
that the majority stockholders were acting arbitrarily for the sole purpose 
of “freezing” plaintiff out of his just rights, is held sufficient to state a 
cause of action as against demurrer of the majority stockholders. 


4. Same— 

Where, in a minority stockholder’s snit to restrain the corporation and 
the majority stockholders from issuing additional stock, the conflicting 
evidence raises a serious controversy as to whether additional capitaliza- 
tion was necessary or whether the issuance of the additional stock was 
authorized by defendants arbitrarily for the sole purpose of “freezing” 
plaintiff minority stockholder out of his lawful interest in the corporation, 
the temporary order is properly continued to the hearing. 


5. Injunctions § 8— 


Where, upon the return of a temporary restraining order, the conflicting 
evidence raises serious question as to whether plaintiff is entitled to the 
relief sought, the continuance of the order to the final hearing upon the 
merits is proper. 


VALENTINE, J., took no part in the consideration or decision of this case. 
AppraL by defendants from Bone, Resident Judge, at Chambers in 


Nashville, 28 March, 1951, in action pending in the Superior Court of 
EDGECOMBE. 
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Civil action by minority stockholder of corporation for permanent 
injunction to prevent proposed issuance of additional capital stock. A 
temporary order of injunction was issued when the action was instituted. 
The defendants filed demurrer alleging that the complaint fails to state 
facts sufficient to constitute a cause of action. The cause was heard 
below on the demurrer and also on the question of continuing the tempo- 
rary order of injunction until the final determination of the cause. 

The court below entered two orders, one overruling the demurrer and 
the other continuing the temporary order of injunction until the final 
hearing. To the signing of each order the defendants excepted and 
appealed. 


Ruark & Ruark, Joseph C. Moore, Jr., and Battle, Winslow, Merrell 
¢& Taylor for plaintiff, appellee. 
Henry C. Bourne for defendants, appellants. 


Jounson, J. This appeal challenges the action of the court below in 
(1) overruling the demurrer to the complaint, and (2) continuing the 
temporary order of injunction until the final hearing. The record seems 
to sustain both rulings. 

1. The demurrer.—The office of a demurrer is to determine the suffi- 
ciency of a pleading, admitting, for the purpose, the truth of the allega- 
tions of fact contained therein.” Brick Co. v. Gentry, 191 N.C. 636, 132 
S.E. 800. By demurring to the sufficiency of the complaint to state facts 
sufficient to constitute a cause of action, the defendants admit as true 
every material fact properly alleged. Hall v. Dairies, ante, 206, 67 
S.E. 2d 68; Bryant v. Ice Co., 2338 N.C. 266, 63 S.E. 2d 547, and cases 
cited. 

In substance, the facts alleged in the complaint are as follows: 

1. That the defendant, Long Manufacturing Company, Inc., was 
chartered under the laws of North Carolina 13 September, 1946, with 
an authorized capital stock of 1,000 shares of $100 par value each. The 
corporation began business with an original paid-in capital of only 
$1,000, represented by 10 shares of stock. No further stock has ever 
been issued. The original ten shares are now outstanding. The plaintiff 
owns two shares, with the remaining eight shares being owned by these 
defendants, in the proportions as indicated: W. R. Long, six shares; 
John G. Long, one share; and Mary Ellen Forbes, one share. 

2. The plaintiff paid full value for his two shares of stock and served 
as Secretary and Treasurer of the corporation from the time of its 
organization in 1946 until 30 June, 1949, when he resigned, and since 
that time he has not been an officer of the corporation. 
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3. The defendants W. R. Long, John G. Long, and Mary Ellen Forbes 
(who are brothers and sister) constitute the present board of directors 
of the corporation. They were elected at the 8 January, 1951, annual 
meeting of the stockholders. At the meeting of the board of directors 
held the same day, W. R. Long was elected President; John G. Long was 
elected Vice-President; and J. O. Hall (although being neither a director 
nor a stockholder) was elected Secretary and Treasurer of the corpo- 
ration. 

4. The corporation has prospered from its inception: for the fiscal 
year ending 31 October, 1947, the first year of operations, net profits after 
all taxes were $193,707.62; for the vear ending 31 October, 1948, net 
profits after taxes amounted to $32,142.57; for the year ending 31 Octo- 
ber, 1949, net profits after taxes were $19,317.43; and for the year ending 
31 October, 1950, net profits after taxes were $50,367.05. 

At the end of the fiscal year 31 October, 1950, the corporation had 
current assets of $352,130.24, including cash on hand in banks of 
$146,124.92. At that time the corporation had paid-in capital and 
earned surplus of $296,387.47 “and was amply solvent and was not in 
need of any additional operating capital”; that at the time of the com- 
mencement of this suit the financial condition of the corporation was 
substantially the same as on 31 October, 1950. 

5. At the time of the stockholders meeting on 8 January, 1951, as well 
as “at the present time, the actual or book value of the stock of Long 
Manufacturing Company, Inc., was at least $29,638.74 per share; and the 
plaintiff’s two shares of stock had an actual or book value of $59,277.48.” 

6. At the 8 January, 1951, annual meeting of the stockholders of the 
corporation a resolution “was introduced by the defendant John G. Long 
and carried by the votes of the defendants W. R. Long, John G. Long, 
and Mary Ellen Forbes over the protest of the plaintiff, who was present 
and voted his 2 shares of stock against” the resolution. The resolution 
recites in substance that the defendant corporation at its inception and 
during subsequent years was and has been short of working capital and 
that funds for capital investment and operations were advanced by 
W. R. Long, trading as Long Supply Company, and subsequently Long 
Supply Company, Inc., and that on 31 October, 1950, these advances to 
the defendant corporation amounted to $100,338.06. The resolution 
further recites that the remaining unissued authorized capital stock of 
the defendant corporation should be issued and sold for the purpose of 
paying off this indebtedness due Long Supply Company, Inc. And, 
thereupon, the resolution directs that the remaining 990 shares of un- 
issued capital stock be issued and sold at not less than $100 per share, 
and that the indebtedness due the Long Supply Company, Inc., be paid 
out of the proceeds. The resolution further directs that each stockholder 
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of the defendant corporation shall be entitled to subscribe for 99 shares 
of the new stock for each share owned as of 8 January, 1951, and that 
each stockholder be allowed to subseribe and pay for the new stock at 
$100 per share. The resolution contains a forfeiture provision providing 
in effect that a failure on the part of any stockholder, his heirs or assigns, 
to exercise this pre-emptive right on or before 10 o’clock a.m. 10 Feb- 
ruary, 1951, shall work a forfeiture or waiver of the right to subscribe for 
such additional stock, with the directors being authorized to make sale of 
such remaining stock. 

7... . “that the purported basis of the need for the issuance of addi- 
tional capital stock as provided for by the foregoing resolution is two- 
fold, first, purportedly to provide badly needed additional working capital 
as set forth in the minutes, and secondly, for the purpose of providing 
funds purportedly needed to retire an indebtedness to Long Supply Com- 
pany, Inc., a corporation which is wholly owned, dominated and con- 
trolled by the defendants Long and Forbes. That there is no need for 
additional funds for either purpose, but that in truth and in fact the 
defendant corporation has ample funds for working capital and could at 
any time pay from its cash all of the indebtedness to Long Supply Com- 
pany, Inc., and leave current assets of $251,792.18, which would be more 
than ample working capital for all of the operations of the Long Manu- 
facturing Company, Inc. . . . that to put additional capital into Long 
Manufacturing Company, Inc., as aforesaid, would over-capitalize the 
Long Manufacturing Company, Ine., and it would have on hand consid- 
erable idle funds for a good part of the year which would be contrary to 
good business practice and would constitute a mismangement of the 
corporation.” 

8... . “that there is no valid reason for the adoption of a resolution 
such as was adopted by the defendants for the sale of additional capital 
stock of Long Manufacturing Company, Inc., but that in truth and in 
fact the adoption of said resolution was nothing but the culmination of 
an agreement on the part of the defendants Long and Forbes, in bad faith, 
and in breach of their trust as officers and directors of said corporation 
to render the stock of the plaintiff in said corporation practically value- 
less and so to deprive the plaintiff of the value of his said stock, . . . that 
the deliberate purpose of said resolution was to make it impossible for 
the plaintiff to continue his ownership in said corporation and to deprive 
him of the value of his said stock; and if defendants are permitted to 
continue and persist in their action as evidenced by the adoption of said 
resolution this plaintiff will be irreparably damaged and deprived of the 
value of his stock, and the book or actual value of plaintiff’s stock will be 
reduced from approximately $60,000 to approximately $800.00, plaintiff 
not having sufficient funds with which to purchase the additional stock.” 
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9... . “Plaintiff has exhausted all of his remedtes within the corpo- 
ration by attending the aforementioned Annual Stockholders Meeting of 
Long Manufacturing Company, Inc., and voting against the resolution 
above set forth and notwithstanding such action on the part of the plain- 
tiff, the defendants are persisting in their wrongful action and purposes as 
aforesaid and plaintiff is without any remedy at law and will be irrepara- 
bly damaged unless the defendants are restrained or enjoined.” 

Upon the allegations of the complaint, the plaintiff prays judgment 
that the defendants, individual and corporate, “be permanently restrained 
and enjoined from issuing the additional capital stock in Long Manufac- 
turing Company, Inc., provided for in the resolution” .. . 

Here, then, the demurrer has put to test the legal sufficiency of the 
complaint to state a cause of action. Thus is raised an issue of law, the 
answer to which requires application of the principles of law which 
control the facts as alleged. 

The individual defendants are majority stockholders, officers and 
directors of the corporation. The plaintiff is a minority stockholder. 
The general duties which majority stockholders ordinarily owe minority 
stockholders in such circumstances are set out in broad outline in 13 Am. 
Jur., Corporations, sections 422 and 423, pp. 474, 475 and 476: 

“The holders of the majority of the stock of a corporation have the 
power, by the election of directors and by the vote of their stock, to do 
everything that the corporation can do. Their power to . .. direct the 
action of the corporation places them in its shoes and constitutes them the 
actual, if not the technical, trustees for the holders of the minority of 
the stock. They draw to themselves and use all the powers of the corpo- 
ration. ... 

“The devolution of unlimited power imposes on holders of the majority 
of the stock a correlative duty, the duty of a fiduciary or agent, to the 
holders of the minority of the stock, who can act only through them— 
the duty to exercise good faith, care, and diligence to make the property 
of the corporation produce the largest possible amount, to protect the 
interests of the holders of the minority of the stock, and to secure and 
pay over to them their just proportion of the income and of the proceeds 
of the corporate property. The controlling majority of the stockholders 
of a corporation, while not trustees in a technical sense, have a real duty 
to protect the interests of the minority in the management of the corpo- 
ration, especially where they undertake to run the corporation without 
giving the minority a voice therein. This is so because the holders of a 
majority of the stock have a community of interest with the minority 
holders in the same property and because the latter can act and contract 
in relation to the corporate property only through the former. It is the 
fact of control of the common property held and exercised, and not the 
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particular means by which or manner in which the control is exercised, 
that creates the fiduciary obligation on the part of the majority stock- 
holders in a corporation for the minority holders. Actual fraud or 
mismanagement, therefore, is not essential to the application of the rule. 

“Tt is well established that courts of equity will entertain jurisdiction, 
at the instance of minority stockholders of a private corporation who are 
unable to obtain redress within the corporation and have no adequate 
remedy at law, to restrain threatened ultra vires acts on the part of the 
majority or to prevent any other act on the part of the majority which 
-may be denominated as a breach of trust or a breach of the fiduciary 
duties owing to the minority.” 

In White v. Kincaid, 149 N.C. 415, 63 S.E. 109, with Justice Hoke 
speaking for the Court, this principle of quasz-trust relationship is recog- 
nized and discussed at length: 

... “the directors of these corporate bodies are to be considered and 
dealt with as trustees in respect to their corporate management; and that 
this same principle has been applied to a majority or other controlling 
number of stockholders, in reference to the rights of the minority or any 
one of them, when they are as a body in the exercise of this control, in 
the management and direction of the corporate affairs, . . . if it could 
be clearly established that this resolution was not taken for the benefit 
of the corporation, or in furtherance of its interest, but for the mere pur- 
pose of unjustly oppressing the minority of the stockholders or any of 
them, and causing a destruction or sacrifice of their pecuniary interests 
or holdings, giving clear indication of a breach of trust, such action could 
well become the subject of judicial scrutiny and control.” 

In Southern Pacific Co. v. Bogert, 250 U.S. 483, 68 L. Ed. 1099, at 
p. 1106, Justice Brandeis, speaking for the Court, makes this observation 
in applying what has become popularly known as the majority stock- 
holders rule: 

“The rule of corporation law and of equity invoked is well settled and 
has been often applied. The majority has the right to control; but when 
it does so, it occupies a fiduciary relation toward the minority; as much 
so as the corporation itself or its officers and directors.” 

Testing the sufficiency of the allegations of the complaint by the fore- 
going rules of law, it would seem that the court below properly overruled 
the demurrer. 

2. The question of continuing the temporary order of injunction to the 
final hearing.—As bearing on this question, each side offered voluminous 
evidence in the form of affidavits and exhibits tending to show the finan- 
cial condition of the defendant corporation. It appears from the evidence 
that the defendant corporation is engaged in the manufacture and sale 
of farm equipment and machinery, principally oil burning tobacco 
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eurers. All the evidence tends to show that the corporation has enjoyed 
a steady growth since its formation in 1946. However, the evidence 
is sharply in conflict as to the need and necessity for the issuance of 
the proposed stock in accordance with the plan outlined in the resolu- 
tion adopted at the meeting of the stockholders on 8 January, 1951. The 
gist of the defendants’ evidence is that the proposed plan to issue new 
stock should be carried out in order to provide funds with which to retire 
the indebtedness of $100,338.06 due to Long Supply Company, Inc., and 
to provide needed additional working capital to facilitate operations and 
carry out the corporation’s planned expansion program. | 

The plaintiff's evidence, on the other hand, tends to show there is no 
need for additiona] working capital at the present time; that the corpo- 
ration had on hand at the end of the last fiscal year (31 October, 1950) 
$146,000 in cash; that from this amount of cash the entire indebtedness 
due Long Supply Company, Inc., of $100,338.06 could be paid, leaving 
the corporation with cash of approximately $46,009 and with $206,000 
of other current assets; that the current assets of the corporation would 
then amount to $252,000 as against current liabilities of $110,000, giving 
the corporation a ratio of current assets to current liabilities of 2.3 to 1, 
which the plaintiff contends is entirely adequate to take care of the 
present financial needs of the corporation and any reasonable expansion 
of its business. 

The plaintiff offered further evidence tending to show that the present 
book value of each share of stock in the defendant corporation is 
$29,638.74, and since he owns two shares, the book value of his interest 
is $59,277.48; that he is financially unable to purchase the additional 
shares in accordance with his pre-emptive rights under the stock resolu- 
tion adopted at the annual meeting on 8 January, 1951; that if the 
defendants are permitted to effectuate the issuance of the stock as pro- 
vided in the resolution, the book value of each share of stock would be 
reduced to $395.38 per share, and the plaintiff’s interest in the corpora- 
tion would be diminished from $59,277.48 to $790.76, with the resultant 
foss to plaintiff of $58,486.72 inuring by absorption to the benefit of the 
defendants Long and Forbes, who own the rest of the stock and control 
the corporation. 

It is established by well considered decisions of this Court that in 
actions of this character, the main purpose of which is to obtain a perma- 
nent injunction, if the evidence raises a serious question as to the exist- 
ence of facts which make for the plaintiff’s right, and sufficient to estab- 
lish it, that a preliminary restraining order will be continued to the final 
hearing. Springs v. Refining Co., 205 N.C. 444, 171 S.E. 635; Proctor 
v. Fertilizer Works, 183 N.C. 153, 110 S.E. 861; Tose v. Whitaker- 
Harvey Co., 144 N.C. 507, 57 S.E. 210; Hyatt v. DeHart, 140 N.C. 270, 
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52 S.E. 781; Harrington v. Rawls, 181 N.C. 39, 42 S.E. 461; Whitaker 
v. Hill, 96 N.C. 2,1 S.E. 6389; Marshall v. Commissioners, 89 N.C. 103. 
Upon this record it appears that the court below properly continued 
the temporary order of injunction until the final hearing. 
For the reasons given, the orders overruling the demurrer and con- 
tinuing the temporary injunction until the final determination of the 


case are 
Affirmed, 


VALENTINE, J., took no part in the consideration or decision of this 
case. 


EQUITABLE LIFE ASSURANCE SOCIETY OF THE UNITED STATES, 
A CORPORATION, AND ALBION DUNN, Trustee, v. THOMAS G. BAS- 
NIGHT, JR., And Wire, VIRGINIA PIERCE BASNIGHT, anp W. G. 
DUNN. 

(Filed 31 October, 1951.) 


1. Laborers’ and Materialmen’s Liens § 8—~ 


A eontractor’s lien for work done and materials furnished, when notice 
thereof is properly filed within six months of the completion of the struc- 
ture, relates back to the time when claimant began the performance of the 
work and the furnishing of materials and has priority over a deed of trust 
executed and recorded subsequent to that date but prior to the date of 
the filing of the notice, the doctrine of relation back not only being estab- 
lished by uniform decisions but also being inherent in the statute granting 
such lien. G.S. 44-1. 


2. Laborers’ and Materialmen’s Liens § 6— 


A contractor’s lien for work done and materials furnished is inchoate 
until perfected by the filing of proper notice of lien in the office of the 
Clerk of the Superior Court of the proper county within six months after 
completion of the work, G.S. 44-88, G.S. 44-39. and by bringing action to 
enforce the lien within six months of the date of the filing of notice of 
claim of lien, G.S. 44-48, G.S. 44-48 (4). 


3. Parties § 3— 


Necessary parties are those whose rights must be ascertained and settled 
before the rights of the parties to the suit ean be determined. 


4. Laborers’ and Materialmen's Liens § 10: Parties § 4—Snbsequent en- 
cumbrancers are not necessary but are proper parties in action to 
enforce contractor’s lien. 

An action by a contractor to enforce his lien is for the purpose of selling 
whatever interest the owner or contractee may have and to apply the 
proceeds of sale of such interest to the satisfaction of the lien, and there- 
fore subsequent encumbrancers are not necessary parties to the aetion to 
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enforce the lien, and the contractor’s failure to join them does not have 
the effect of losing his priority as against such subsequent encumbrancers. 
When not joined as parties in the contractor’s action against the owner 
or contractee, they are not bound by the judgment, and the purchaser of 
the property under the judgment takes it subject to their rights, whatever 
they may be. They are proper parties, since they have an ascertainable 
interest in the subject matter of the controversy. 


ApprEaL by plaintiffs from Grady, Emergency Judge, at February 
Term, 1951, of Pirr. 

Civil action involving the question of the priority of a contractor’s lien 
over a deed of trust. 

For convenience of narration, the plaintiff, Equitable Life Assurance 
Society of the United States, is called Equitable; the defendants, Thomas 
G. Basnight, Jr., and wife, Virginia Pierce Basnight, are styled Basnight 
and wife; and the defendant, W. G. Dunn, is designated as Dunn. The 
facts are summarized in the numbered paragraphs set forth below: 

1. Basnight and wife owned a lot in Greenville, North Carolina. On 
5 August, 1948, Dunn, a building contractor, made a contract with them 
whereby Dunn bound himself to build a residence on such lot with labor 
and materials furnished by him, and whereby Basnight and wife obligated 
themselves to pay Dunn $12,000.00 for so doing on the completion of the 
structure. Dunn began the construction of the residence on 14 August, 
1948, and finished it on 27 November, 1948. Basnight and wife forth- 
with accepted the residence, but failed to pay Dunn the stipulated sum 
of $12,000.00. 

2. On 17 February, 1949, Basnight and wife borrowed $8,000.00 from 
Equitable and executed a deed of trust to Albion Dunn, Trustee, to 
secure the repayment of such sum. The deed of trust was registered in 
the office of the register of deeds of Pitt County on the day of its execu- 
tion. Basnight and wife still owe Equitable $7,390.00 together with 
interest thereon at the rate of four per cent per annum from 1 August, 
1949, on the loan secured by the deed of trust. 

3. Within six months after the completion of the residence, to wit, on 
15 March, 1949, Dunn filed notice in the office of the clerk of the Superior 

Yourt of Pitt County, North Carolina, specifying in detail that he 
claimed a lien on the residence and lot in the amount of $12,000.00 for 
work done and materials furnished in the construction of the residence 
as set out above. 

4, Within six months from the date of the filing of the notice, to wit, 
on 26 April, 1949, Dunn brought an action against Basnight and wife 
in the Superior Court of Pitt County to enforce the lien claimed by him. 
Consent decrees were entered in such action at the September and Novem- 
ber Terms, 1949, of the Superior Court of Pitt County, awarding Dunn 
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judgment against Basnight and wife for $12,000.00; declaring such judg- 
ment to be a lien on the residence and lot dating from 14 August, 1948, 
the day on which Dunn began to perform work and furnish materials 
under his contract with Basnight and wife; appointing a commissioner 
to sell the property at public sale after statutory advertisement for the 
satisfaction of the judgment and lien; and granting Dunn leave to bid 
at the sale. Subsequent to these events, the commissioner sold the prop- 
erty at public outcry after statutory advertisement for $12,000.00 to 
Dunn, who received his deed on 7 March, 1950. 

5. Neither Equitable nor Albion Dunn, Trustee, was a party to the 
action mentioned in the preceding paragraph, which is hereafter called 
the former action to distinguish it from the present proceeding. 

6. On 7 April, 1950, Equitable and Albion Dunn, Trustee, brought 
the present action against Basnight, Mrs. Basnight, and Dunn to fore- 
close the deed of trust of 17 February, 1949, for the satisfaction of the 
unpaid portion of Equitable’s loan to Basnight and wife, and to obtain 
an adjudication that the deed of trust has precedence over the lien claimed 
by Dunn. 

The action narrowed itself on the trial to a contest between Equitable 
and Albion Dunn, Trustee, on the one side, and Dunn on the other. 
The pleadings raised these successive questions: Whether the commis- 
sioner’s deed to Dunn was effectual as against Equitable and Albion 
Dunn, Trustee; whether the lien claimed by Dunn has priority as against 
the deed of trust; and whether Dunn lost the right to assert that the lien 
claimed by him has priority over the deed of trust by failing to make 
Equitable and Albion Dunn, Trustee, parties to the former action to 
enforce the lien brought by him against Basnight and wife within the 
six months period prescribed by G.S. 44-43. 

When the present action was heard, the parties waived trial by jury, 
and Judge Grady, who presided, made findings conforming to the facts 
stated in the six numbered paragraphs. He concluded that the commis- 
sioner’s deed to Dunn is ineffectual as against Equitable and Albion 
Dunn, Trustee, because they were not parties to the former action, that 
the lien claimed by Dunn has priority as against the deed of trust, and 
that Dunn is entitled to have such priority enforced. 

Judge Grady thereupon rendered a decree, awarding Equitable judg- 
ment against Basnight and wife for the unpaid portion of its loan; 
appointing commissioners to sell the residence and lot at public sale after 
statutory advertisement; and ordering such commissioners to use the 
proceeds of the sale “first to pay off and discharge the judgment entered 
in the former action between W. G. Dunn, plaintiff, and Thomas G. 
Basnight, Jr., and wife,” defendants. The decree specifies that the com- 
missioners will apply “any balance” of the proceeds of sale remaining 
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“in their hands after satisfying the former judgment of W. G. Dunn 
against said Basnight and wife... on the amount hereinbefore ad- 
judged to be due” Equitable from Basnight and wife, and that “if there 
be any balance in hand after satisfying the two judgments, first in the 
former case and the judgment in the present case, then such balance 
will be paid to Thomas G. Basnight, Jr., and wife.”’ 

Equitable and Albion Dunn, Trustee, excepted to Judge Grady’s decree 
and appealed to the Supreme Court, assigning as error the portions of 
the decree concluding and adjudging that the lien claimed by Dunn has 
priority as against their deed of trust. 


Jit, Emanuel and Albion Dunn for plaintiffs, appellants. 
James & Speight for defendant, W. G. Dunn, appellee. 


Ervin, J. This question arises at the outset: Where a lien claimant 
files notice of a contractor’s lien against a building and the lot on which 
it stands in the office of the clerk of the Superior Court on 15 March, 
1949, for work done and materials furnished by him in the construction 
of the building under contract with the owners of the lot between 14 
August and 27 November, 1948, does the len relate back to the time 
when the len claimant began the performance of the work and the fur- 
nishing of the materials, and take precedence by reason of such relation 
back over an intervening recorded deed of trust made by the owners of 
the lot on 17 February, 1949? 

The trial judge answered this query in the affirmative when he ad- 
judged that the hen of the contractor Dunn has priority as against the 
deed of trust under which Equitable and Albion Dunn, Trustee, claim. 
We affirm his ruling on the authority of these decisions: Ning v. Elliott, 
197 N.C. 98, 147 S.E. 701; Harris +. Cheshire, 189 N.C. 219, 126 S.E. 
593; Porter v. Case, 187 N.C. 629, 122 S.E. 483; WeAdams v. Trust Co., 
167 N.C. 494, 838 S.E, 623; Dunavant v. Railroad, 122 N.C. 999, 29 S.E. 
837; Pine & Foundry Co. +. Howland, 111 N.C. 615, 16 S.E. 857, 20 
L.R.A. 743; Burr v. Maultsbhy, 99 N.C. 268, 6 S.E. 108, 6 Am. S. R. 517; 
and Chadbourn v. Williams, 71 N.C. 444. 

In so dog, we do not ignore the contentions of Equitable and Albion 
Dunn, Trustee, on this phase of the case. Thev advance these successive 
and interdependent arguments with much earnestness and industry: 
(1) The doctrine that a contractor’s len for work done or materials 
furnished relates back to the time when the claimant commenced the 
performance of the work or the furnishing of the materials has no founda- 
tion in law save that embodied in a statute originally enacted as section 2 
of chapter 206 of the Public Laws of 1869-70 and subsequently codified 
as section 1782 of the Code of 1888, which was couched im these words: 
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“The lien for work on crops or farms or materials given by this act shall 
be preferred to every other lien or encumbrance which attached upon the 
property subsequent to the time at which the work was commenced, or 
the materials were furnished.” (2) This foundation of the relation back 
doctrine was removed as to all liens arising under the laws now incorpo- 
rated in chapter 44 of the General Statutes except liens for work on crops 
in 1905 when the codifiers of the Revisal changed the statute, 2.e., section 
2 of chapter 206 of the Public Laws of 1869-70 and section 1782 of the 
Code of 1883, to its present form, to wit: “The lien for work on crops 
given by this chapter shall be preferred to every other lien or encum- 
brance which attached to the crops subsequent to the time at which the 
work was commenced.” G.S. 44-41; C.S. 2472; Rev. 2034. (3) As a 
consequence, the relation back doctrine has no application to the lien of 
the contractor Dunn, and the deed of trust under which Equitable and 
Albion Dunn, Trustee, claim has priority because 1t was made and re- 
corded before the notice of Dunn’s lien was filed. 

These arguments are untenable for reasons even more cogent than the 
significant fact that their acceptance would constitute a repudiation of all 
germane decisions handed down since the adoption of the Revisal of 1905. 

Two of the present statutes giving liens to contractors for labor per- 
formed or materials furnished, namely G.S. 44-1 and G.S. 44-2, had their 
genesis in chapter 206 of the Pubhe Laws of 1869-70. Section 2 was not 
put in that chapter to establish the relation back doctrine, and did not 
do so. It simply selected three specific hens, z.e., liens “for work on 
crops or farms or materials,” out of all the liens given to contractors by 
sections 1 and 3 of the chapter, and conferred upon such three specific 
liens preference over all other liens and encumbrances (including other 
hens given to contractors) “which attached upon the property subsequent 
to the time at which the work was commenced or the materials were 
furnished.” These considerations show that the relation back doctrine 
was not begotten by section 2 of chapter 206 of the Public Laws of 
1869-70, and is not nurtured by its present day counterpart. G.S. 44-41. 

The doctrine is inherent in the very statutes which give the contractor 
the hen upon the property improved by his labor or materials, and allow 
him six months after the completion of the labor or the final furnishing 
of the materials in which to claim it; for it is plain that unless the con- 
tractor’s lien when filed relates back to the time at which the contractor 
commenced the performance of the work or the furnishing of the mate- 
rials, the object of the statutes can be defeated at the will of the owner of 
the property, by his selling or encumbering his estate. Burr v. Maultsby, 
supra; Chadbourn v. Williams, supra. To hold that the doctrine of 
relation back is not inherent in these statutes would be to “keep the word 
of promise to our ear, and break it to our hope.” 
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This brings us to the second and final question presented by the appeal: 
Does a contractor’s prior lien become unavailable as against subsequent 
encumbrancers by the contractor’s failure to make the subsequent encum- 
brancers parties to his action to enforce the lien brought against the 
owners within the statutory period ? 

Dunn, the builder, bottoms his claim to a contractor’s lien against the 
real property in controversy on this statutory provision: “Every building 
built, rebuilt, repaired or improved, together with the necessary lots on 
which such building is situated . . ., shall be subject to a lien for the 
payment of all debts contracted for work done on the same, or material 
furnished.” G.S. 44-1. 

A contractor’s hen on real property 1s inchoate until perfected by 
compliance with legal requirements, and is lost if the steps required for 
its perfection are not taken in the manner and within the time prescribed 
by law. 36 Am. Jur., Mechanics’ Liens, Section 124; 57 C.J.S., Mechan- 
ics’ Liens, Section 119. 

To perfect his lien on real property, the contractor must comply with 
these statutory requirements: 

1. He must file a notice or claim of lien in the office of the clerk of the 
Superior Court of the county where the labor has been performed or the 
materials furnished within six months after the completion of the labor 
or the final furnishing of the materials specifying in detail the labor 
performed or the materials furnished and the time thereof. G.S. 44-38 
and 44-39; Beaman v. Hotel Corp., and Roofing Co. v. Beaman, 202 N.C. 
418,163 S.E. 117; Supply Co. v. McCurry, 199 N.C. 799, 156 S.E. 91. 

2. He must bring an action in the Superior Court to enforce the lien 
within six months from the date of the filing of the notice or claim of 
hen. G.S. 44-48 and 44-48 (4); Norfleet v. Cotton Factory, 172 N.C. 
833, 89 S.E. 785. 

These things being true, the present position of Equitable and Albion 
Dunn, Trustee, z.¢., that the lien claimed by Dunn is not available as 
against them, is sound, if subsequent encumbrancers are necessary parties 
to a statutory action to enforce a contractor’s lien on real property. 

The term “necessary parties” embraces all persons who have or claim 
material interests in the subject matter of a controversy, which interests 
will be directly affected by an adjudication of the controversy. Wiggins 
v. Harrell, 200 N.C. 336, 156 S.E. 924. A sound criterion for deciding 
whether particular persons must be joined in litigation between others 
appears in this definition: Necessary parties are those persons who have 
rights which must be ascertained and settled before the rights of the 
parties to the suit can be determined. 67 C.J.8., Parties, section 1. 

The statute does not undertake to specify who shall be made parties to 
the action to enforce the contractor’s lien, which it requires to be brought 
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within the period of six months designated by it. The solution of this 
problem is, therefore, to be found in the nature and object of the action 
to enforce the lien. 

Such action is designed to enforce the lien by the sale of whatever 
interest the person who caused the building to be erected or repaired had 
in the land improved by the labor or materials of the contractor at the 
time the lien attached. G.S. 44-46; Pipe and Foundry Co. v. Howland, 
supra; Burr v. Maultsby, supra; Chadbourn v. Williams, supra. Since 
the judgment in the action will directly affect his interest in the real 
property involved in the suit, the landowner who contracted the debt for 
which the lien is claimed is certainly a necessary party to the action 
to enforce the lien. 57 C.J.S., Mechanics’ Liens, Section 284b. 

But the action to enforce the lien is not created to determine the 
validity or the priority of the adverse claims of third persons in the 
premises subject to the lien. The contractor can obtain the complete 
relief sought, 7.e., the sale of the interest owned by the person who caused 
the improvement to be made at the time the lien attached, in his action 
against the Jandowner, without having the rights of adverse claimants 
ascertained and settled. In consequence, subsequent encumbrancers and 
other adverse claimants are not necessary parties to an action to enforce 
a contractor’s lien. This holding is expressly or impliedly sanctioned 
by earlier decisions of this Court. Porter v. Case, supra; Lumber Co. v. 
Hotel Co., 109 N.C. 658, 14 S.E. 35; Kornegay v. Steamboat Co., 107 
N.C. 115, 12 S.E. 123. 

It necessarily follows that neither the contractor nor any other inter- 
ested party is precluded from relying on the contractor’s prior lien as 
against subsequent encumbrancers because of the contractor’s failure to 
make the subsequent encumbrancers parties to his action to enforce the 
lien brought against the owners within the statutory period. Sandquist 
& Snow v. Kellogg, 101 Fla. 568, 133 So. 65. 

We deem it appropriate to make certain observations relating to this 
aspect of the case. While the court can adjudicate the rights of the 
contractor and the landowner in an action to enforce a contractor’s lien 
without necessarily affecting them, subsequent encumbrancers and other 
adverse claimants are proper parties to such action, for they have ascer- 
tainable interests in the subject matter of the controversy. 36 Am. Jur., 
Mechanics’ Liens, section 249. It is highly desirable that they be made 
parties to the action to enforce the lien so that the decree or judgment 
in such action may conclude the rights of all persons having any interest 
in the subject matter of the litigation. 

If a subsequent encumbrancer is not joined, he is not bound by the 
judgment in the action between the contractor and the owner, and one 
who purchases the property under that judgment takes it subject to the 
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rights of the encumbrancer, whatever they may be. Jones v. Williams, 
155 N.C. 179, 71 S.E. 222, 36 L.R.A. (N.S.) 426. 

It is to be noted that we are presently concerned with the rights of 
those who become encumbrancers after the lien attaches and before the 
action to enforce it is brought, and that none of the parties to the present 
action challenge the provisions of Judge Grady’s decree ordering a resale 
of the property. 

For the reasons given, the judgment is 

Affirmed. 


STATE v. GLENN HOLLAND. 
(Filed 31 October, 1951.) 


1. Assault § 18-—Circumstantial evidence held sufficient to show that de- 
fendant was present and gave active encouragement to perpetrator of 
assault. 

Evidence tending to show that defendant engaged a cab, directed the 
driver to go by a junk yard to pick up defendant’s friend, who was waiting 
in semi-darkness, that defendant, under pretext of going for a drink of 
liquor, diverted the cab from the main highway toward the destination 
he had given to a deserted side road. and that while the three of them 
were riding in the cab, the driver was struck several times and knocked 
unconscious with a piece of iron pipe similar to pipe found later at the 
junk yard, is held sufficient to be submitted to the jury on the charge of 
felonious assault in violation of G.S. 14-32, since the circumstances are 
such as to clearly indicate that defendant was present and, if he did not 
actually make the assault himself, was acting in concert with his friend 
in making the felonious assault. 


2. Criminal Law § 8b— 
Persons present at the scene who aid, abet, assist or advise the commis- 
sion of the offense, or who are present for such purpose to the knowledge 
of actual perpetrator, are principals and are equally guilty. 


3. Criminal Law § 52a (1)— 
On motion to nonsuit, the evidence must be taken in the light most 
favorable to the State. 


4. Criminal Law § 52a (3)— 

Cireumstantial evidence is a recognized instrumentality in the ascer- 
tainment of truth, and where the circumstances fall into a pattern which 
clearly indicates that defendant was present and acted in concert with the 
perpetrator of the offense, it makes out a prima facie case and is properly 
submitted to the jury. 


5. Robbery § o— 
Evidence tending to show that a victim of an assault was knocked uncon- 
Scious, that Some seven and one-half hours thereafter he was found in 
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his bed with his cab parked in the driveway, that some money was still on 
his person, but without evidence in reference to his money in the interim, 
is held insufficient to be submitted to the jury on the question of the guilt 
of his assailants of the offense of armed robbery, notwithstanding the 
victim’s testimony that some of his money was gone, since the circum- 
stances show no more than an opportunity for his assailants to have taken 
the money with equal opportunity for it to have been lost or disposed of in 
other ways. G.S. 14-87. 


6. Criminal Law § 52a (3)— 


In order to be sufficient to be submitted to the jury, circumstantial evi- 
dence must exclude any reasonable hypothesis of innocence, and circum- 
stances which merely show an opportunity for defendant to have com- 
mitted the offense but raise a mere conjecture of his guilt are insufficient. 


AppgaL by defendant from jury trial before Gwyn, J., at May Term, 
1951, and judgment entered by Phillips, J., at August Term, 1951, of 
CALDWELL. 

Criminal prosecutions tried upon two bills of indictment, consolidated 
for trial by consent, charging the defendant with (1) felonious assault, 
in violation of G.S. 14-32; and (2) armed robbery, in violation of G.S. 
14-87, 

After the State had produced its evidence and rested its case, the de- 
fendant moved for judgment of nonsuit in each case. The motions were 
overruled and exceptions were noted. The defendant then, after an- 
nouncing he would offer no evidence, renewed his motions for nonsuit, 
and to the adverse rulings of the court thereon, exceptions again were 
duly noted. 

The jury returned a verdict finding the defendant guilty of assault 
with a deadly weapon with intent to kill, inflicting serious injury not 
resulting in death, and armed robbery, as charged in the bills of indict- 
ment. 

Thereupon, by consent, Judge Gwyn entered an order continuing the 
prayer for judgment and also continuing the defendant’s motion to set 
the verdict aside until the August, 1951, term of court, at which term 
Judge Phillips, then presiding, entered judgments imposing penal servi- 
tude in each case of “not less than five nor more than ten years,” with 
direction that the sentences run concurrently. From the judgments so 
pronounced, the defendant appealed, assigning errors. 


Attorney General McMullan, Assistant Attorney General Bruton, and 
Robert B. Broughton, member of staff, for the State. 


Kenneth D. Thomas for defendant, appellant. 


JoHnson, J. The exceptions brought forward by the defendant test 
only the sufficiency of the evidence to carry the two consolidated cases to 
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the jury over the defendant’s motions for judgment of nonsuit, made in 
apt time under the provisions of G.S. 15-173. 

1. The felonious assault case.—The evidence bearing upon this case 
discloses that in September, 1950, William Penley, the prosecuting wit- 
ness, age 22, was living in Hickory, North Carolina, and driving a taxi- 
cab. On Saturday night, 23 September, 1950, between eight and nine 
o’clock, Penley picked up the defendant at Hutto’s Grocery, just out- 
side of Hickory. The defendant, after arranging with Penley to take 
him to North Wilkesboro, requested that they drive by Whitten’s junk 
yard and get a friend who was to accompany the defendant. This was 
done. The friend was picked up at the junk yard, which is about 150 
yards from where the defendant got in the cab. At the junk yard there 
was a building, and scrap was piled up all around it. The friend was 
at the back of the building. He was standing there alone. It was getting 
dusk dark but Penley, the taxi driver, said he could see all right. When 
the cab stopped, the defendant’s friend got in the back seat. The de- 
fendant remained in the front seat. Penley did not know the defendant’s 
friend,—said he had never seen him before. As he got in the cab, there 
was no conversation except the defendant stated, “I used to work with 
this boy here.” The defendant then said he wanted to go get a drink 
before they went to North Wilkesboro, and after crossing the Catawba 
River, going toward Lenoir, the defendant told Penley to pull off at 
the next side road. He did so. When they had gone a short distance 
down the side road, the defendant requested Penley to pull off on a dirt 
road, and while the cab was traveling down this road it struck a small 
bump,—“slowed down for the bump,”’—and that was the last thing 
Penley remembered until “he woke up eight days later in the hospital,” 
suffering from serious head wounds. 

Penley was found the following morning about 3:30 o’clock in his own 
bed at Hickory in an unconscious condition. The taxicab was parked in 
his yard and was locked. His glasses were broken and lying in the front 
seat. There was an iron pipe about 18 inches long and 114 inches in 
diameter lying on the front seat of the cab. It had blood on it. The 
cab was bloody inside,—more blood on the back than in front. “Looked 
like the man had laid in the back longer than in the front. ... It looked 
like he had laid in the back seat for several hours.” Some pieces of pipe 
material “were later found at the junk yard.” The evidence discloses 
that Penley had a fractured skull, near his right ear. The ear was cut 
off except for a small piece of skin holding it. He had two cuts near 
the right ear,—‘‘One behind the ear and the other just a little farther 
behind than that one.” He had four deep cuts across his forehead, each 
eut being approximately four inches long. The attending physician 
gave as his opinion that the wounds were not produced by a knife, but 
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by a blunt instrument. The doctor further said that Penley’s uncon- 
sciousness most likely “was produced at the time the blow was delivered.” 
On cross examination the doctor also stated that in his opinion a person 
sitting in the front seat alongside Penley could not have inflicted the lick 
from that angle, “but if the head were turned, it might be possible. I can’t 
say for sure as to that.” The prosecuting witness remained in the hospital 
fifteen days and did not regain his memory until some five weeks later. 

John Clark, owner of the taxicab, testified that Penley called him and 
said he had a trip to North Wilkesboro and that he, Penley, said he 
knew one of the parties but did not tell who he was. R. W. Turkelson, 
of the State Bureau of Investigation, testified he was called in to investi- 
gate the case; that he was unable to develop any finger prints in or upon 
the automobile or on the iron pipe. He said he visited the area where 
the attack is alleged to have taken place and that “there is no one that 
lives on the... road that winds up around the hill and there are no 
houses on it.” This witness further testified that Penley for a time could 
not remember anything that happened on the night of 28 September, but 
later, on 2 November, he told the witness that “the fellow who had been in 
the cab that night used to work with him at the Blue Ridge Ice Cream 
Company. ... said he didn’t know his last name but that he used to call 
him ‘Glenn,’ ” said he knew him well. The witness found the defendant’s 
name on the records of the Ice Cream Company and then ‘“Penley said 
that was his last name.” The witness Turkelson showed Penley a picture 
of the defendant and “he said that was the man.” The defendant was 
arrested under warrant issued 11 November, 1950. His friend who was 
in the cab has not been found or identified. 

The foregoing evidence points unerringly to the fact that Penley’s 
wounds were inflicted either by the defendant or by his friend who was 
sitting on the back seat of the taxicab. And if it be conceded, as con- 
tended by the defendant, that the evidence is insufficient to support a 
finding that he, from his seat alongside of Penley, inflicted the blow or 
blows, nevertheless this record impels the view that the defendant and 
his friend were acting by pre-arrangement. It was the defendant who 
arranged the trip. First, he engaged the cab, ostensibly for a trip to 
North Wilkesboro. Then, he directed the driver to go by the junk yard 
where the friend was waiting in semi-darkness. Next, it was the de- 
fendant who, under the pretext of going for a drink of liquor, diverted 
the cab from the main highway onto a lonely, deserted side road along 
which Penley, without previous warning, was struck with a piece of iron 
pipe similar to pipe found later at the junk yard where the friend was 
picked up. Thus, the events leading up to the assault fall into a pattern 
which clearly indicates concert between the defendant and his friend, 
and where this appears each may be found equally guilty. S. v. Gibson, 
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226 N.C. 194, 37 S.E. 2d 316; S. v. Williams, 225 N.C. 182, 33 S.E. 2d 
880; S. v. Hart, 186 N.C. 582, 120 S.E. 845; S. v, Kendall, 143 N.C. 
659, 57 S.E. 340; S. v. Jarrell, 141 N.C, 722, 53 S.E. 127. 

It is settled law that all who are present (either actually or con- 
structively) at the place of a crime and are either aiding, abetting, as- 
sisting, or advising in its commission, or are present for such purpose, 
to the knowledge of the actual perpetrator, are principals and are equally 
guilty. S. v. Jarrell, supra (141 N.C. 722); 8. v. Gaston, 73 N.C. 93; 
S. v. Hoffman, 199 N.C, 328, 154 S.E. 314. 

“A person aids when, being present at the time and place, he does 
some act to render aid to the actual perpetrator of the crime though he 
takes no direct share in its commission; and an abettor is one who gives 
aid and comfort, or either commands, advises, instigates or encourages, 
another to commit a crime.” S. v. Johnson, 220 N.C. 7738, at p. 776, 
18 S.E. 2d 358. 

This evidence, taken in its light most favorable to the State, as is the 
rule on motion to nonsuit (S. v. Hovis, 233 N.C. 359, 64 S.E. 2d 564), 
is sufficient to justify a finding that the defendant’s presence amounted 
to active encouragement of his friend in the commission of the felonious 
assault shown to have been committed. S.v. Wilkiams, supra (225 N.C. 
182, 83 S.E. 2d 880); S. v. Allison, 200 N.C. 190, 156 S.E. 547: S. v. 
Jarrell, supra (141 N.C. 722). 

In S. v. Williams, supra (225 N.C. 182, at p. 184), it is stated: 
“Though when the bystander is a friend of the perpetrator, and knows 
that his presence will be regarded by the perpetrator as an encourage- 
ment and protection, presence alone may be regarded as an encourage- 
ment, and in contemplation of law this was aiding and abetting.” 

True, the evidence relied on here is largely circumstantial, but even so, 
such evidence is a recognized and accepted instrumentality in the ascer- 
tainment of truth, S. v. Cash, 219 N.C. 818, 15 S.E. 2d 277; 8. «. King, 
219 N.C, 667, 14 S.E. 2d 803. 

Here, the series of incriminating facts, taken in its entirety, makes 
out a prima facie case. The court below properly submitted the felonious 
assault case to the jury. The verdict and judgment in that case will be 
upheld. 

2. The armed robbery case-—The evidence is briefly this: Penley 
said: “I had about $100 on or about my person and all except $49.91 was 
gone.”’ On cross examination he testified: “I don’t know the exact date 
that I found that money was gone, but I woke up in the hospital 8 days 
later... . I don’t know for sure how much was missing, but do know 
some was missing.” It was in evidence that nine people lived at the 
Penley home, either members of his family or distant relatives. John 
Clark, owner of the cab, said when he saw the cab parked in the Penley 
yard next morning “the money changer was there. It had $6.00 in it.” 
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The foregoing evidence is inconclusive. It is full of hiatuses. Ap- 
proximately 714 hours elapsed from the time of the assault until Penley 
was found in bed with his car parked in the driveway. The evidence 
shows nothing in reference to his money during this interim, nor during 
the ensuing period of eight days while he was unconscious. True, the 
evidence of the brutal assault bulks large as tending to furnish a motive 
for robbery, but this seems to be negatived by most of the other facts 
and circumstances developed in the case. It is significant that $49.91 
of the money on Penley’s person was not missing, and that the money 
changer with $6.00 in it was found in the cab the next morning. These 
circumstances are inconsistent with the theory of robbery. 

The evidence here discloses no more than an opportunity for the de- 
fendant to have taken the money, with equal opportunity for it to have 
been lost or disposed of in other ways. This is insufficient. S. v. Murphy, 
225 N.C. 115, 33 S.E. 2d 588. 

Where circumstantial evidence is relied on to convict, as in the present 
case, the rule is: “that the facts established or adduced on the hearing 
must be of such a nature and so connected or related as to point uner- 
ringly to the defendant’s guilt and to exclude any other reasonable 
hypothesis.” 8S. v. Harvey, 228 N.C. 62, at p. 64, 44 S.E. 2d 472. 
“Moreover, the guilt of a person charged with the commission of a crime 
is not to be inferred merely from facts consistent with his guilt. They 
must be inconsistent with his innocence.” S. v. Webb, 233 N.C. 382, at 
p. 387, 64 S.E. 2d 268. Evidence ‘‘which merely shows it possible for 
the fact in issue to be as alleged, or which raises a mere conjecture that 
it was so, is an insufficient foundation for a verdict, and should not be 
left to the jury.” S.v. Vinson, 63 N.C. 335, at p. 338. 

A careful perusal of the record leaves us with the impression that the 
evidence is insufficient to support the armed robbery indictment and that 
the defendant’s motion for nonsuit should have been allowed. 

The results, then, are: 

In the armed robbery case: Reversed. 

In the felonious assault case: No error. 
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SAWYER CANAL COMPANY and HOOKER CANAL, INC., v. ELIZABETH 
M. KEYS anp ELIZABETH KEYS ALLEMAN, ExXecttTrix or ELIZA- 
BETH M. KEYS, DECEASED, 


(Filed 31 October, 1951.) 


1. Drainage Districts § 9-—-Owner constructing ditch draining into canal 
may be assessed proportionate expense for necessary improvements to 
canal, 

It appeared that defendant's predecessor in title cut a drainage canal 
through his lands draining into plaintiff’s canal. Thereafter enlargement 
and improvement of plaintiff’s canal was necessary, and assessments to 
pay for such improvements were levied against the lands benefited, includ- 
ing defendant’s lands, in proceedings had after notice in accordance with 
the statute. On appeal to the Supreme Court, the cause was remanded to 
ascertain whether defendant’s predecessor in title acquired the right to 
construct his canal by proceedings under G.S. Chap. 156, sub-chapter 1. 
Held: Upon the court's finding after remand that no legal proceeding was 
had by which defendant's predecessor in title acquired the right to con- 
struct the canal on his land draining into plaintiff’s canal, order refusing 
to remand the proceeding to the clerk and sustaining the assessments is 
without error, there being no evidence offered tending to show that the 
assessments were excessive. 


2. Drainage Districts § 5— 


Proceedings to levy drainage assessments are in rem and ean be brought 
forward from time to time upon notice to all of the parties for orders in 
the cause, and are not highly technical but are to be molded from time to 
time by the orders of the court as may best promote the results contem- 
plated by the statutes. 


Appeal by defendant Elizabeth Keys Alleman from Carr, J., at May 
Term, 1951, of Pamurco. 

Sheetal procaine upon petition of petitioners to have the Keys- 
Hudnell land of defendant assessed for part of expense of enlarging the 
outlets of petitioners’ drainways into which defendant drains her said 
land,—heard in Superior Court following rendition of opinion of this 
Court on former appeal reported in 232 N.C. 664, 62 S.E. 2d 67. 

Petitioners, upon such hearing, made motion for judgment confirming 
the judgment of clerk of Superior Court which confirmed the original 
and supplemental reports of the commissioners filed in this cause,— 
defendant contending that, pursuant to the opinion on the former appeal, 
the cause should be remanded to the clerk of Superior Court for further 
proceedings, in the manner provided by law. In connection therewith, 
the court made these findings of fact: 

“1. The defendant, Elizabeth Keys Alleman, has sueceeded to all right, 
title and interest which was at one time held in the property of the 
defendants by Elizabeth M. Keyes and Elizabeth Keyes Alleman, Exec- 
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utor of Elizabeth M. Keyes, deceased, and is now the owner of said 
property. 

“9. The statements in the record in this case to the effect that there 
was at one time a proceeding instituted whereby Joseph Keyes, prede- 
cessor of the defendant in title, acquired the right to drain his land, 
known as the Keyes-Hudnell land, into the drainways of the petitioners, 
were incorrect and were an inadvertence on the part of the plaintiffs’ 
and defendants’ counsel. There is no record on file in the office of the 
clerk of the court of Pamlico County of any proceeding whereby said 
Joseph Keyes, predecessor of the defendants in title, did acquire the right 
to drain his land known as the Keyes-Hudnel] land into the drainways 
of the petitioners. 

“3. There is in the Commissioners’ Supplemental or Amended Report 
filed on December 27, 1949, a finding being #3 of the findings in said 
report, reading as follows: ‘That during the summer or fall of 1928 the 
defendants’ ancestor in title, Joseph Keyes, did construet and cut into 
the Sawyer Canal, Inc., plaintiffs named drainway, a large canal several 
miles in length, 20 feet wide and 6 feet deep, for the purpose of draining 
his land known as Hudnell land, and other land owned by the said 
Joseph Keyes; that the said Keyes Canal diverted and turned into plain- 
tiffs’ drainway large volumes of water that had never flowed into said 
drainways prior to the cutting of said canal.’ 

“There is no exception in the record to this finding by the Commis- 
sioners, and the court adopts sald finding as a finding of the court, and 
finds the facts in respect to the manner in which defendants’ predecessor 
in title cut into the plaintiffs’ canal to be as set out in said Commission- 
ers’ Report.” 

Upon these facts the court made these conclusions of law: 

“In the opinion of the court the defendant Elizabeth Keyes Alleman 
is not entitled as a matter of law to now change the course of the canal 
which her predecessor in title has used since 1928 for the purpose of 
draining her lands through plaintiffs’ canal and by so doing avoid re- 
sponsibility for her proportionate share for the upkeep and repair of the 
plaintiffs’ canal. 

“And the court is further of the opinion that for all intents and pur- 
poses when her predecessor in title cut into plaintiffs’ canal he, by so do- 
ing, under the circumstances of this case made himself a party to the orig- 
inal proceeding by which the plaintiffs’ canal was authorized, and that 
this proceeding should be and is considered a motion in said original cause 
whereby the Sawyer Canal Company was created, the proceeding being 
entitled ‘William B. Sawyer, and others, v. William Potter and others.’ 

“The court is further of the opinion that the defendant is not entitled 
to have this proceeding remanded to the clerk of the Superior Court for 
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further action by said clerk, and that there are no issues arising upon the 
pleadings, and the exceptions to the reports of the commissioners and 
the judgment of the clerk of the court which the defendant is entitled 
to have submitted to a jury at term-time.” 

And the court further found as facts that: 

“At said hearing there was no evidence offered tending to show that 
the assessment made by the commissioners was excessive, and no wit- 
nesses were tendered to the court for the purpose of showing that said 
assessment, as stated in the Commissioners’ Report, was excessive.” 

Thereupon, the court, after incorporating therein such findings of fact 
and conclusions of law, signed judgment approving and confirming the 
judgment of the clerk. 

The record shows that defendant excepted (1) to the signing of the 
judgment, (2) to finding No. 3 in the judgment, anc: (3) to each of the 
conclusions of law. The record also shows that defendant also excepted 
to the finding by the court that there was no evidence offered tending to 
show that the assessment made by commissioners was. excessive, and that 
no witnesses were tendered to the court, for the reason that defendant, 
under the opinion of the Supreme Court so heretofore rendered in this 
case, is entitled now to show to the commissioners and to the clerk, and 
subsequently to a jury upon appeal, such evidence as may be available 
tending to show that said assessment by the commissioners and as adopted 
by the clerk in his judgment, are erroneous and not justified by the facts. 
Upon each of these exceptions, defendant appeals to Supreme Court. 


Z.V. Rawls and R. A. Nunn for plaintiff, appellee. 
R. E. Whitehurst for defendant, appellant. 


Winporne, J. The question presented on this appeal, as stated in 
brief of appellant, is this: “Did the court below properly interpret the 
former decision in this case reported in 232 N.C. Reports at page 664, 
and did the court below have authority and jurisdiction to enter judgment 
without following the directions of this Court in seid former decision 
when the cause was remanded for the ascertainment of certain facts?” 
The answer is “Yes.” 

I. On the former appeal the record revealed that in the proceeding 
before the clerk of Superior Court, and in the Superior Court on appeal 
thereto, and on appeal to this Court, defendant relied, in the main, upon 
the provisions of G.S. 156-51 as a bar to petitioners’ right to maintain 
this proceeding,—contending that the only remedy available to them 
against defendants’ failure or refusal to share with them the burden of 
maintaining and repairing the drainage was to obstruct and dam up her 
canal so as to effectually prevent drainage therefrom into their canal. 


N.C.] FALL TERM, 1951. 363 


CANAL Co, v. KEYS. 


The judge of Superior Court held with defendant, reversed the order of 
the clerk confirming report of commissioners, and adjudged that peti- 
tioners take nothing by the proceeding. But this Court held that the 
statute G.S. 156-51 is inapplicable to the factual situation in hand. 

II. Also on the former appeal it was made to appear from the reply 
of petitioners to the answer of defendant and the supplemental! report of 
the commissioners that in the year 1928 Joseph Keys, predecessor in 
title of defendant, constructed, and cut into the Sawyer Canal, a large 
canal, several miles in length, 20 feet wide and 6 feet deep, for the purpose 
of draining his land, known as the Hudnell land, and other lands owned 
by him; and that the canal, called the Keys Canal, diverted and turned 
into petitioners’ drainage large volumes of water that had not theretofore 
flowed therein. And that the commissioners, appointed in the present 
proceeding, found that the land of defendant has been greatly benefited 
by the recent improvements of plaintiffs’ drainways and should bear a 
reasonable and proportionate part of the expenses of enlarging the out- 
lets of said drainways, and that they also found in what proportion and 
amount the lands of defendant are benefited. 

In this connection, the former opinion called attention to, and reviewed 
in part provisions of sub-chapter 1 of Chapter 156 of the General Statutes 
of North Carolina entitled “Drainage by Individual Owners,” which, 
among other provisions, grants to “any person desirous of draining into 
the canal or ditch of another person as an outlet,” the privilege of cutting 
into and draining through such canal or ditch, and prescribes the pro- 
cedure for acquiring such privilege, and for assessing damages against 
the petitioner for the privilege, and for apportioning the labor which the 
petitioner and defendants therein shall severally contribute towards re- 
pairing the canal or ditch into which or through which the petitioner 
drains water from his land. 

It is then stated in the former opinion: “In the light of these provi- 
sions, it may be assumed that, since there was litigation in respect 
thereto, Joseph Keys, the predecessor in title of defendant, in exercising 
the right to cut into the canals of plaintiffs, did so under, and pursuant 
to the provisions of the statute granting such right—G.S. 156-10. And 
if Joseph Keys did not initiate such proceeding, it may be assumed that 
the assessment of damages in the litigation to which reference is made in 
the record was made under the provisions of the statute.” 

The former opinion then went on to say: “Nevertheless, the record 
and case on appeal fail to show the proceeding, or report of commission- 
ers, or that commissioners assessed and apportioned the labor which he, 
the said Joseph Keys, should contribute towards repairing the canal into 
or through which he drained the water from his land. Hence it seems 
expedient that the cause be remanded for the ascertainment of the facts 
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in these respects. And if it should appear either that in the proceedings 
had no commissioners were appointed in accordance with the statute, or 
that commissioners were appointed and failed to assess and apportion 
the labor which Joseph Keys should contribute, as aforesaid, the petition 
filed by the petitioners in the proceeding in hand may be considered a 
motion in the cause,—and the rights of the parties determined in accord- 
ance with law and justice.” 

It now appears as a fact found by the court that, though Joseph Keys, 
defendant’s predecessor in title, during the summer or fall of 1928, did 
construct a large canal several miles in length, 20 feet wide and 6 feet 
deep, for the purpose of draining his land, the Hudnell land, and other 
lands owned by him, and did cut the canal, so constructed by him, into 
the Sawyer Canal, petitioners’ named drainway, thereby diverting and 
turning into petitioners’ drainway large volumes of water that had never 
theretofore flowed therein, there was no proceeding in court by which 
Joseph Keys acquired the right to do so. Hence the direction in the 
former opinion that the facts in respect to such a proceeding be ascer- 
tained came to nought. The proceeding then reverted to consideration 
of defendant’s exceptions to the judgment of the clerk confirming the 
report and supplemental report of the commissioners,—petitioners hav- 
ing moved for confirmation of the clerk’s judgment. The judgment from 
which this appeal is taken followed. 

In this connection, this Court declared in Staton 7. Staton, 148 N.C. 
490, 62 S.E. 596, referring to a proceeding similar to that in hand, that 
“these proceedings are not highly technical, but are intended to be 
inexpensive and to be moulded from time to time, by the orders of the 
court, as may best promote the beneficial results contemplated by the 
statute.” 

And it is observed that in Adams v. Joyner, 147 N.C. 77, 60 S.E. 725, 
it is said: “While the several statutes, passed at different times, to 
provide for the drainage of the swamp lands of Eastern North Carolina 
have not in all respects the same provisions, they have been collected and 
are found in the Revisal of 1905, in Chapter 88. They should, as far as 
practicable, be so construed as to harmonize, and constitute with such 
variations as they contain, a system of drainage laws for the State. 
Their constitutionality has been settled by several decisions of this 
Court.” The statutes comprising Chapter 88 of the Revisal of 1905, are 
now embodied in Chapter 156 of the General Statutes of North Carolina. 

Moreover, in Staton v. Staton, supra, the Court had this further to 
say: “This is in effect a motion in the cause. From the nature of the 
proceeding, the judgment in 1886 is not a final judgment, conclusive of 
the rights of the parties for all time, as in a litigated matter. But it 
is a proceeding in rem, which can be brought forward from time to time, 
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upon notice to all the parties to be affected, for orders in the cause, 
dividing (as here sought) the amount to be paid by each of the new tracts 
into which the former tract has been divided by partition or by sale; to 
amend the assessments, when for any cause the amount previously 
assessed should be increased or diminished, for repairs; for enlarging or 
deepening the canal or for other purposes, or to extend the canal and 
bring in other parties. It is a flexible proceeding, and to be modified or 
moulded by decrees from time to time to promote the objects of the pro- 
ceeding. The whole matter remains in the control of the court. It is 
not necessary, however, to keep such cases on the docket, but they can be 
brought forward from time to time, upon notice to the parties, upon 
supplementary petition filed therein, and further decrees made to conform 
to the exigencies and changes which may arise.” 

In the light of the provisions of the Drainage Statute, Chapter 156 of 
General Statutes, so interpreted by this Court, applied to the factual 
situation in hand, it would seem that, in accordance with law and jus- 
tice, the judgment from which this appeal is taken is “right in substance.” 
Taylor, C. J., in Lanier v, Stone, 8 N.C, 329. 

Affirmed. 


IN THE MATTER OF THE WILL oF J. C. MORROW, DECEASED. 


(Filed 31 October, 1951.) 
1. Wills § 17— 

A caveat proceeding is in rem to ascertain whether the paper writing 
purporting to be a will is in fact a testamentary disposition of property, 
and caveators may attack any part of the will or attack it in toto upon 
the grounds set forth. 


2. Wills § 22— 

In caveat proceedings, propounder has the burden of proving the due 
execution of the instrument, i.e., that it was written in testator’s lifetime, 
signed by him or by some other person in his presence and by his direc- 
tion, and subscribed in his presence by two witnesses at least. G.S. 31-3. 


8. Wills § 24— 

The issue of devisavit vel non must be determined by the jury and may 
not be determined by the court even upon agreement of the parties, nor 
may the case be submitted upon an agreed statement of facts, nor may 
either party take a nonsuit. 


4. Same— 


Since the propounder has the burden of proving the due execution of 
the instrument, he cannot be entitled to a directed verdict in his favor on 
the issue of due execution, the weight and credibility of propounder’s 
testimony being for the determination of the jury. 
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AppeaL by propounder from Sharp, Special Judge, at June Term, 
1951, of RurHerrForp. 

This is a proceeding for the probate of a paper writing propounded as 
the last will and testament of J. C. Morrow, who died on 10 March, 1951. 

The alleged will was probated in common form on 17 March, 1951, by 
Barney Morrow, a son, who under the purported will would take the bulk 
of the estate. On the same day that the paper writing was probated, the 
widow dissented. On 19 March, 1951, a caveat was filed by some of the 
heirs at law. The proceeding was thereupon transferred to the civil issue 
docket for trial. 

At the call of the case, the three subscribing witnesses, Clark Matheny, 
Herman Price and Lillian Price, were, upon motion of the caveators, 
separated so that each witness testified in the absence of the other two. 
The testimony of these witnesses agreed that the paper writing was drawn 
and signed in the building of Matheny Motor Company in Forest City, 
North Carolina, but differed in other material particulars. 

Clark Matheny said that about 6 o’clock in the afternoon of 22 July, 
1948, J. C. Morrow came with his son, Barney, to the Matheny Motor 
Company and brought with him a form book; that at the request of J.C. 
Morrow he wrote the alleged will on the typewriter in the private oftice 
of the Motor Company, which office is adjacent to the waiting room: 
that he wrote the name of J. C, Morrow to the alleged will in the private 
office at the request of J. C. Morrow and in his presence and in the 
presence of Barney Morrow, Herman Price and Lilian Price; that he 
was the first to sign as a witness and this was done in the private office ; 
that J. C. Morrow then took the paper out into the waiting room where 
the other two witnesses signed; that he and Barney remained in the 
private office and did not go into the waiting room until after the others 
had signed. The testimony of Lillian Price differed substantially in that 
she said that J. C. Morrow, Barney Morrow and Matheny all came out 
of the private office together and laid the paper on the desk in the waiting 
room; that she was sure that she signed as the first witness at the request 
of Matheny and that Matheny said he would sign later; that Matheny 
wrote the name of J. C. Morrow on the paper out in the waiting room. 

The testimony of Herman Price was that he and his wife, Lillian. 
remained in the waiting room while Barney, his father and Matheny 
went into the private office and remained from 25 to 35 minutes; that 
when the paper was laid on the desk in the waiting room, the name of 
J. C. Morrow was not on it; that all of the signing was done on the desk 
in the waiting room, Lillian Price signing first, Herman Price second. 
and Matheny last; that J. C. Morrow just touched the pen after the 
others had signed; that he knew J. C. Morrow to be an educated man 
and could not understand why he signed by his mark. 
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Mrs. Perry Price impeached the testimony of her brother-in-law, 
Herman Price, in that when he was visiting in her home, she asked him 
where the will was made, and he said, “It was made in the car along 
between the Davis Shoppe and the Post Office in Forest City.” When 
she asked him who signed J. C. Morrow’s name, he said, “All I know, I 
didn’t know what I was signing. I didn’t know it was a will at that time 
and if I had I would not have signed it.” This witness was positive that 
Herman said that he and his wife signed the will in front of the Post 
Office. 

Barney Morrow testified that he took the alleged will on the day it was 
made and concealed it under a brick on a sill in the barn, where it 
remained until the death of his father. No other member of the family 
knew about the paper writing or where it was located. Barney admitted 
that he has a eriminal record. 

The widow testified that immediately after the funeral she asked her 
son, “ ‘Barney, has Pa got a will made?’ and he kind of dropped his head 
and I asked him again on Wednesday and he said, Pa had a will and 
he had it, and I said, ‘Let the other children read it,’ and he said, ‘I can’t,’ 
and I said, ‘Why can’t you? and he said, ‘I ain’t got no witnesses to it,’ 
and I said, ‘I never saw a will but what had witnesses to it,’ and he said, 
‘My witnesses work in the cotton mill and I can’t get them till 4 o’elock.’ 
He was gone all day Thursday until 5:30 or 6:00 o’clock and he said 
I could see the will at the courthouse. I had an opportunity to observe 
my husband on July, 1948. We were living together. In my opinion, 
about July 22, 1948, he did not know his friends or his property, or 
nothing. I have lived with him and I ought to know.” 

There was substantial evidence on the question of mental capacity and 
undue influence. 

The following issues were submitted: (1) Was the paper writing 
offered for probate as the last will and testament of J. C. Morrow signed 
and executed according to law? (2) Did the said J. C. Morrow have 
sufficient mental capacity to make and execute a will on 22 July, 1948, 
and at the time of the execution of said paper writing? (3) Was the 
execution of said paper writing procured by the undue influence of 
Barney Morrow as alleged? (4) Is the paper writing propounded, and 
every part thereof, the last will and testament of J. C. Morrow, deceased ? 
The jury answered the first issue “No.” Answers to the other issues 
thereupon became unnecessary. 

From a judgment upon the verdict, propounder prosecutes this appeal. 


Jones & Davis for propounder, appellant. 
Zeb C. Camp and Stover P. Dunagan for caveators, appellees. 
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VALENTINE, J. In the court below the grounds upon which caveators 
relied were nonexecution, mental incapacity and undue influence. 

In order for propounder to be successful in this proceeding, he must 
prove that the paper writing propounded as a will was written in the 
testator’s lifetime, signed by him, or by some other person in his presence 
and by his direction, and subscribed in his presence by two witnesses at 
least, or the paper writing is ineffectual as a last will and testament and 
is not sufficient in law to give or convey any estate in real or personal 
property. G.S. 31-3, 

The answer “No” upon the first issue is determinative of this contro- 
versy. Therefore, the only question presented by this appeal is the 
validity of the verdict. This requires a discussion of the procedure 
necessary to establish the testamentary value of a document. Such a 
proceeding is usually initiated by the filing of a caveat, which is a pro- 
ceeding im rem having as its only purpose the function of ascertaining 
whether the paper writing purported to be a will is in fact the last will 
and testament of the person for whom it is propounded. This initial 
pleading may be so drawn as to challenge all or any part of the will and 
issues must be submitted accordingly. McDonald v. McLendon, 173 N.C. 
172, 91 S.E. 1017. 

In the instant case, the entire will was challenged and the court prop- 
erly submitted the issues devisavit vel non, which drew into question the 
alleged will in foto. This constituted a demand that the alleged will be 
produced and probated in open court in term time, so that the parties 
interested, either under the paper writing or as heirs at law, could have 
an opportunity to attack it for the causes and upon the grounds set forth 
in the caveat. In such litigation the attack is upon the paper writing 
itself and a strict application of the law involved is necessary. 

The status of such a paper writing when drawn into question by a 
caveat must be determined by a jury’s verdict. In re Will of Chisman, 
175 N.C. 420, 95 S.E. 769; In re Will of Rowland, 202 N.C. 373, 162 
S.E. 897. Neither the caveators nor the propounders can waive a jury 
trial nor submit the case upon an agreed statement of facts for determina- 
tion by the court. The judge cannot upon an agreed statement of facts 
which is supplemented by his own findings upon evidence establish the 
validity of a will in solemn form without the intervention of a jury. <A 
jury’s verdict is absolutely indispensable upon the issues “will or no will.” 
In re Will of Hine, 228 N.C. 405, 45 S.E, 2d 526; In re Will of Roediger, 
209 N.C. 470, 184 S.E. 74. 

So exacting are the requirements of the law that neither the propounder 
nor the caveators can submit to a nonsuit, nor can a nonsuit be entered 
for any reason. In re Will of Brock, 229 N.C. 482, 50 S.E. 2d 555; In re 
Will of Hine, supra; In re Hinton, 180 N.C. 206, 104 S.E. 341; In re 
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Westfeldt, 188 N.C. 702, 125 S.E. 531; In re Will of Redding, 216 N.C. 
497, 5 S.E. 2d 544. 

The main complaint appearing in appellant’s brief and urged by him 
on this appeal revolves around the contention that the “court should have 
charged the jury to answer the first issue ‘Yes’ upon the evidence.” He 
contends that “‘the evidence of the formal execution of the paper writing 
on July 22, 1948, is so overwhelming as to leave no question of doubt 
about it and there is no evidence to the contrary.” This argument over- 
looks the most important aspect of the case, that is, that the validity of 
the paper writing in question rests, in the first instance, upon its due 
execution as provided by law, and that the weight and credibility of the 
evidence offered for the purpose of showing due execution is for the jury 
to decide under appropriate instructions from the court. Jn re Fuller, 
189 N.C. 509, 127 S.E. 549. It further fails to take into consideration 
the fact that the propounder has the burden of proving the formal execu- 
tion of the will and that he must do so by the greater weight of the evi- 
dence. He must prove the paper writing per testes in solemn form. Jn re 
Hedgepeth, 150 N.C. 245, 63 S.E. 1025; In re Will of Rowland, supra; 
In re Will of Chisman, supra. 

The propounder failed to carry this burden. In what particulars he 
failed is not a matter for us to decide. It 1s exclusively the province of 
the jury to weigh the evidence and determine its credibility and suffi- 
ciency. In so doing, it has found that propounder’s evidence does not 
possess the probative quality necessary to warrant an affirmative answer 
to the first issue. Its verdict resolves the issue of due execution against 
the propounder and no reason appears on the record why this verdict 
should not stand. 

We have examined the entire record, including the charge of the court, 
and find no reversible error. The judgment of the lower court is upheld. 

No error. 

The motion of caveators to dismiss the appeal is denied. 
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JOHN WASHBURN, SR., anp WiFE, SARAH H. WASHBURN, BOBBY JEAN 
WASHBURN anp WIFE, GERTRUDE B. WASHBURN, RACHEL WASH- 
BURN BRIDGES anp HussanD, HAROLD BRIDGES, anp ANN WASH- 
BURN (SINGLE), v. JOHN WASHBURN, JR. (SINGLE), MINOR; BETTY 
WASHBURN (SINGLE), MINOR; anD PATRICIA WASHBURN (SINGLE), 
MINOR. 

(Filed 31 October, 1951.) 


1. Partition § 4a: Judgments § 23-— 


The holders of judgment liens on the undivided interest of a tenant in 
common, while proper parties, are not necessary parties to a proceeding 
to partition the land by sale, but when not made parties the purchaser at 
the partition sale takes the land subject to the judgment liens which are 
not affected in any degree by the partition sale. G.S. 46-30. 


2. Partition § 4e— 


Holders of judgment liens on the undivided interest of a tenant in 
common who are not made parties to the proceedings for sale for partition 
may not interfere after final decree of sale to have the debtor’s share of 
the proceeds paid to them and may not maintain that the officer making 
the sale committed a wrong against them by distributing the proceeds of 
sale in conformity with the decree without applying their debtor’s share 
to the payment of the judgment liens. 


AprrEaL by petitioners, defendants, and Joseph M. Wright, Com- 
missioner, from Phillips, J., at the July Term, 1951, of the Superior 
Court of Crevetanp County. 

Proceeding to partition land by sale heard upon a motion in the cause. 

When the record is properly interpreted, it reveals these salient facts: 

1. Bobby Jean Washburn, Rachel Washburn Bridges, Ann Washburn, 
John Washburn, Jr., Betty Washburn, and Patricia Washburn owned 
certain land in Cleveland County, North Carolina, as tenants in com- 
mon, subject to the life estate of their father, John Washburn, Sr., as 
tenant by the curtesy. 

2. These judgments were docketed in the office of the clerk of the 
superior court of Cleveland County in such manner as to constitute liens 
on the interest of John Washburn, Sr., as life tenant in the land: (1) 
Judgment in favor of C. 8. Thompson and against John Washburn, Sr., 
for $65.45, docketed March 1, 1948; (2) judgment in favor of Alfred 
Eskridge and Charles L. Eskridge, trading as Eskridge O11 Company, 
and against John Washburn, Sr., for $36.26, docketed 26 July, 1949; 
(3) judgment in favor of George D. Washburn and 8. Max Washburn, 
trading as Cleveland Hardware Company, and against John Washburn, 
Sr., for $53.09, docketed 29 August, 1949; and (4) judgment in favor of 
Charles W. Washburn, trading as Washburn Coal and Oil Company, 
and against John Washburn, Sr., for $39.09, docketed 23 April, 1951. 
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3. On 16 December, 1950, the petitioners, John Washburn, Sr., Bobby 
Jean Washburn, Rachel Washburn Bridges, and Ann Washburn, brought 
this proceeding against the defendants, John Washburn, Jr., Betty Wash- 
burn, and Patricia Washburn, before the clerk of the superior court of 
Cleveland County to sell the land for partition under Article 2 of Chap- 
ter 46 of the General Statutes. The petitioners, Sarah H. Washburn, 
Gertrude B. Washburn, and Harold Bridges, united in the proceeding to 
manifest their consent to the partition sale, and the petitioner, John 
Washburn, Sr., joined in the proceeding to obtain the value of his life 
estate out of the proceeds of the partition sale. The defendants, who 
are infants, have been represented by their guardian ad litem, Bynum E. 
Weathers, at all stages of the proceeding. The judgment creditors of 
John Washburn, Sr., were not made parties to the proceeding. 

4, The clerk entered a decree in the proceeding designating Joseph M. 
Wright a commissioner to sell the land for partition and specifying that 
the petitioner, John Washburn, Sr., was to receive the value of his share 
as life tenant out of the proceeds of the sale. The commissioner sold the 
property and made report of that fact with full particulars to the clerk 
who, on 7 May, 1951, rendered a final decree confirming the sale and 
directing the commissioner to execute a conveyance to the purchaser and 
to partition the net proceeds of the sale, to-wit, $913.62, among the 
parties according to their respective interests in them. At that time 
John Washburn, Sr., was 42 years of age. 

5. The commissioner forthwith collected the sale price of the land 
and executed a conveyance to the purchaser. On 10 May, 1951, John 
Washburn, Sr., signed a document which recited, in substance, that he 
quitclaimed to his children any interest in the proceeds of the partition 
sale in excess of $75.00. On the following day, Joseph M. Wright, Com- 
missioner, filed his final aceount with the clerk, showing that he had 
disbursed $75.00 out of the net proceeds of the partition sale to John 
Washburn, Sr., “in settlement of curtesy,” and had divided the remainder 
of such net proceeds, to-wit, $838.62, equally among Bobby Jean Wash- 
burn, Rachel Washburn Bridges, Ann Washburn, John Washburn, Jr., 
Betty Washburn, and Patricia Washburn. The commissioner effected 
such division by paying the sums allotted to the three adults, Bobby Jean 
Washburn, Rachel Washburn Bridges, and Ann Washburn, directly to 
them, and by delivering the sums assigned to the three infants, John 
Washburn, Jr., Betty Washburn, and Patricia Washburn, to the clerk 
of the superior court of Cleveland County for the use of such infants. 
John Washburn, Sr., has been insolvent since the events described in this 
paragraph. 

6, Although they did not seek or obtain leave of court to intervene in 
the proceeding, the judgment creditors of John Washburn, Sr., appeared 
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before the clerk on 6 June, 1951, and filed a motion in the cause wherein 
they asserted that the share of John Washburn, Sr., in the proceeds of 
the partition sale constituted the major portion of such proceeds; that 
such share was subject to the liens of their judgments because the parti- 
tion sale had automatically transferred such liens from the interest of 
John Washburn, Sr., in the land to his share in the proceeds of the sale 
of the land; and that in consequence the commissioner had committed a 
legal wrong against the judgment creditors by disbursing the share of 
John Washburn, Sr., in the proceeds of the partition sale to John Wash- 
burn, Sr., and his children instead of applying or securing them to the 
satisfaction of their judgments. The judgment creditors prayed that 
the final account of the commissioner “be stricken out and that the 
commissioner be directed to file a proper settlement showing disburse 
ment in accordance with the rights of the parties, including the hen 
holders ... as well as... the other parties in interest.” 

7. On 21 June, 1951, the clerk made an order setting aside the final 
account of the commissioner “for mistake in not paying from the curtesy 
right in said estate judgment creditors of John Washburn, Sr.,” and 
directing the commissioner to file “an amended settlement in accordance 
with this order.” The original parties to the proceeding and the com- 
missioner, who resisted the motion of the judgment creditors, appealed 
from the order of the clerk to the judge, and the judge affirmed the order 
of the clerk in a judgment which directed the commissioner to file “an 
amended and proper settlement showing disbursements in accordance 
with the rights of the parties, including the lien holders, to-wit, C. S. 
Thompson, Alfred Eskridge and Charles R. Eskridge, George D. Wash- 
burn and S. Max Washburn, and Charles W. Washburn, as set out in 
the ... motion in this cause.” The original parties to the proceeding 
and the commissioner excepted to the judgment of the judge and ap- 
pealed to the Supreme Court, assigning error. 


Reuben L. Elam for the petitioners, appellants. 

Bynum E. Weathers for the guardian ad litem of the defendants, 
appellant, 

Joseph M. Wright for the commissioner, appellant. 

L.T. Hamrick and Falls & Falls for the judgment creditors, appellees. 


Ervin, J. The judge was undoubtedly prompted to enter his judg- 
ment by quotations from various texts appearing in the opinion in 
Edmonds v. Wood, 222 N.C. 118, 22 S.E. 2d 237. These quotations state, 
in substance, that a partition purchaser takes title to real property free 
of judgment liens against the interest of one of the co-owners and that 
such judgment liens are transferred to the judgment debtor’s share of 
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the proceeds of the partition sale, even though the judgment creditors 
are not parties to the proceeding for partition. 

A scrutiny of the texts cited reveals that the statements embodied in 
the quotations are based on decisions of courts in other jurisdictions hav- 
ing statutes which provide in varying phraseology that a partition sale 
frees the land from all preexisting liens, and deprives the lien holders 
of all remedies save that of seeking payment out of the proceeds of sale. 
Inasmuch as the supposed judgment lien involved in the Hdmonds case 
had been extinguished by the satisfaction of the underlying judgment, 
the statements incorporated in the quotatiens from the texts were un- 
necessary to the determination of that case, and must be regarded as 
obiter dicta, 

The statements under scrutiny are, indeed, in direct conflict with the 
North Carolina statute, which describes the title acquired by a partition 
purchaser. Such statute specifies that “the deed of the officer or person 
designated to make such sale shall convey to the purchaser such title 
and estate in the property as the tenants in common, or joint tenants, 
(and all other parties to the proceeding) had (therein).” G.S. 46-30. 
The words embraced in the two parentheses were inserted in the statute 
by Chapter 719 of the 1949 Session Laws, and are in complete harmony 
with the earlier decisions of the Supreme Court relating to the question 
now under consideration. 

These decisions establish these propositions: 

1. The holders of judgment liens on land sought to be partitioned or on 
undivided interests in such land are not necessary parties to a proceeding 
to partition the land by sale. Holley v. White, 172 N.C. 77, 89 S.E. 
1061; Jordan v. Faulkner, 168 N.C. 466, 84 S.E. 764; Matter of Hard- 
ing, 25 N.C. 320. But they are proper parties to such proceeding. 
Holley v. White, supra. 

2. The partition purchaser takes the land subject to the fudgment hens 
of creditors not made parties to the partition proceeding. Holley v. 
White, supra; Jordan v. Faulkner, supra. 

3. Since they are in nowise affected by the partition sale, judgment 
creditors, who are not parties to the partition proceeding, have no right 
to apply to the court after final decree to have their debtor’s share of the 
proceeds paid to them. Holley v. White, supra; Jordan v. Faulkner, 
supra; Matter of Harding, supra. Moreover, they cannot be permitted 
to intervene for such purpose after the officer or person making the parti- 
tion sale has put an end to the proceeding by disposing of the proceeds of 
sale in conformity with the final decree. Sanders v. May, 173 N.C. 47, 
91 S.E, 526; Wilson v. Bank of Lexington, 77 N.C, 47. 

These things being true, it follows that the Judge erred in rendering 
the judgment challenged by the appeal. 
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Inasmuch as they were not parties to the proceeding, the rights of the 
judgment creditors of John Washburn, Sr., were not affected in any 
degree by the partition sale. They retained their judgment liens on the 
interest of John Washburn, Sr., as tenant by the curtesy in the land sold 
for partition, and did not acquire any rights in his share of the proceeds 
of the sale. As a consequence, the commissioner committed no legal 
wrong against the judgment creditors by paying such share of the pro- 
ceeds of the sale to John Washburn, Sr., and his appointees, 7. ¢., his 
children. For present purposes, such payment was a substantial com- 
pliance with the order of the clerk directing payment of that share to 
John Washburn, Sr. It thus appears that the commissioner put an 
end to the proceeding before the attempted intervention of the Judgment 
creditors by disposing of the proceeds of sale according to the final decree. 

For the reasons given, the judgment is 

Reversed. 


In THE Matrer oF ATKINSON-CLARK CANAL COMPANY, SPEcIAI. 
PROCEEDING No, 802. 


(Filed 31 October, 1951.) 
1. Judgments § 33e— 


A judgment of the clerk of the Superior Court in a special proceeding 
in which such clerk has jurisdiction is res judicata as to the matters pre- 
sented by the allegations of the petition in the absence of appeal, and 
failure to perfect an appeal has the same effect as if no appeal had been 
attempted. 


2. Drainage Districts § 15— 

A drainage corporation petitioned the clerk to pass upon and approve 
its acts in making improvements and to declare the assessments levied to 
be judgments in rem against the lands drained. The clerk entered judg- 
ment refusing to approve the certificate of assessment. Appeal therefrom 
was dismissed in the Superior Court on the ground that the appeal had 
not been perfected in accordance with statutory requirements. Appeal 
from judgment of dismissal was not perfected. Held: The clerk’s judg- 
ment is res judicata, and bars a subsequent petition by the corporation 
upon substantially identical allegations. 


AppEaL by petitioner from Grady, Emergency .., February Term, 
1951, of Pirt. 

The validity of the assessments involved herein were challenged by one 
of the present respondents, Estelle Harris Bunting, in In the Matter of 
Atkinson-Clark Canal Company, Special Proceeding No. 471, which 
was before this Court at the Fall Term, 1949, the opinion of the Court 
being reported in 231 N.C. 181, 56 S.E. 2d 442. 
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The assessments at that time were purported to have been made pur- 
suant to the statute now codified as G.S. 156-42, and that the Atkinson- 
Clark Canal Company was duly organized as a corporation as set forth 
in Special Proceeding No. 471, filed in Pitt County, North Carolina, 18 
January, 1886, The record disclosed, however, that the Canal Company 
was not created or intended to be created in that proceeding. 

It now appears from the present record that the petitioner herein was 
created as a drainage corporation in Special Proceeding No. 802, insti- 
tuted in the Superior Court of Pitt County, North Carolina, 8 February, 
1894, Thereafter, an assessment of 85c an acre was made on the lands 
in the district. In 1926 an assessment of $10.00 per acre was made, and 
in 1929 an assessment of $32.06 per acre. 

It is alleged in the petition to the Clerk of the Superior Court of Pitt 
County, dated 9 January, 1950, and filed 16 January, 1950, that the 
owners of land and stockholders in Atkinson-Clark Canal Company met 
on 5 April, 1946, a majority being present; that the meeting was held 
for the purpose of considering the advisability of cleaning out the canal, 
or canals, owned by the drainage corporation; that a majority of the 
stockholders signed the petition attached thereto (the petition referred to 
is not shown in the record), requesting that the directors proceed to clean 
the canal and do what work was necessary to cause the canal to be put in 
an efficient, operating condition, and that J. H. Blount, G. V. Smith 
and A. J. Harris were duly elected directors of the corporation. 

It further appears from the petition that the board of directors under- 
took to follow the recommendations of the Soil Conservation Service of 
the United States in cleaning and repairing the canal and had the work 
done under its supervision. 

It is alleged that an assessment was made for this work on 21 June, 
1947, of $17.00 per acre on the land in the district, one for $10.00 per 
acre 16 February, 1948, and another for $10.00 per acre on 27 April, 
1948, making a total of $37.00 per acre; that the total of these three 
assessments amounted to $13,246.04, and that all of this amount had been 
paid except the sum of $2,274.67, due by the respondents, Paul Nelson, 
Estelle Harris Bunting, W. J. MeLawhorn and J. Sam Fleming. 

The petition then states: “The Directors of the Atkinson-Clark Canal 
Company do hereby submit to the court the names of the stockholders 
and land owners who have not paid their assessments, together with the 
amounts due by them, and these assessments are hereby certified by the 
Directors as being true and correct, and as having been made in the same 
manner and upon a pro rata basis among the stockholders and land own- 
ers as have been the other assessments made by the Atkinson-Clark 
Canal Company.... 

‘Wherefore, the Directors of the Atkinson-Clark Canal Company do 
pray the court: That it pass upon and approve their acts as hereinbefore 
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set out and that it declare the assessments due by the stockholders as 
shown by the attached list to be judgments in rem against their lands.” 

On 28 February, 1950, the Clerk of the Superior Court of Pitt County, 
North Carolina, entered an order in which it is recited that after giving 
careful consideration to the petition and supporting evidence, the court 
being of the opinion the Certificate of Assessment ought not be ap- 
proved, entered judgment as follows: “It is now, therefore, considered 
and ordered that the said Certificate of Assessment tendered as aforesaid 
under date of January 9, 1950, be, and the same hereby is not approved. 
Done at Greenville, North Carolina, this the 28th day of February, 
1950.” 

The petitioner caused the following entry to be made 28 February, 
1950: “To the above order the petitioner appeals to the Superior Court.” 

The cause was calendared for trial in Superior Court before his Honor, 
Walter J. Bone, Judge Presiding, at the May Term, 1950, of Pitt, and at 
the call of the calendar counsel for Estelle Harris Bunting, appellee, 
moved the court to dismiss the appeal on the ground that it had not been 
perfected in accordance with statutory requirements therefor. The mo- 
tion was allowed and the court entered the following judgment: “It is 
now therefore considered, ordered and adjudged that the appeal of 
Atkinson-Clark Canal Company, from that certain order of D. T. House, 
Jr.,C. 8. C., entered herein on February 28, 1950, be and the same hereby 
is dismissed. Done in open court at Greenville, North Carolina, this 
31st day of May, 1950.” 

The petitioner excepted to the judgment and gave notice of appeal to 
the Supreme Court, which appeal was never perfected. 

Thereafter, on 20 June, 1950, the petitioner filed another petition with 
the Clerk of the Superior Court of Pitt County which in every essential 
particular is identical with the first petition filed on 16 January, 1950. 
A hearing was held by the Clerk of the Superior Court on the second 
petition and the Clerk being of the opinion, based upon the petition and 
evidence offered in support thereof, that the Certificate of Assessment 
ought not to be approved, entered an order on 2 February, 1951, to the 
effect that the same is not approved. 

The petitioner again appealed to the Superior Court and when the 
cause came on for hearing, it was agreed that his Honor might hear the 
evidence, find the facts, and enter judgment, out of Term, and out of the 
County. 

The court reviewed Special Proceeding No. 471, which was before 
this Court as set forth above, and held that proceeding had no relation 
to the present one. 

His Honor then held that since there was no appea! from the judgment 
entered in the Superior Court by Bone, J., dismissing the appeal of the 
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petitioner from the judgment of the Clerk of the Superior Court, entered 
28 February, 1950, the judgment of the Clerk of the Superior Court 1s 
res judvcata and that the petitioner cannot now prosecute the same matter 
in the same court and dismissed the proceeding. The petitioner appeals, 
assigning error. 


William H. Watson and Frank M. Wooten, Jr., for appellant, 
Sam B. Underwood, Jr., for appellees. 


Denny, J., after stating the facts as above: The appellant contends 
that its petition to the Clerk of the Superior Court to have its assess- 
ments docketed as a lien upon the lands of the respective respondents was 
based on the law as set out in the first paragraph of G.S. 156-43, un- 
affected by the amendments thereto enacted by Chapter 180, Public Laws 
of 1939. Therefore, it argues and contends that there was nothing for 
the Clerk to pass upon, and that it was the duty of the Clerk to docket 
the assessments and if the respondents were dissatisfied therewith, they 
had the right to appeal and have the matter heard by a jury. This 
contention runs counter to the allegations of the petition and the prayer 
for relief contained therein. 

It appears from the petition that the petitioner requested the Clerk 
of the Superior Court to pass upon and approve its acts and to declare 
the assessments due as shown on the Certificate of Assessment attached 
thereto. And it further appears from the record that the Clerk passed 
upon the petition as requested but declined to approve the assessments 
and entered judgment to that effect. Consequently, we deem it unneces- 
sary to consider or discuss whether the procedure adopted by the peti- 
tioner was based on the law as amended in 1939, or that portion thereof 
which was in effect prior thereto, or both. For the question before us is 
not one on the merits of the cause, but on the single question as to 
whether the Clerk’s judgment entered on 28 February, 1950, is res 
judicata as to the matters alleged in the petition. Land Co. v. Guthrie, 
123 N.C. 185, 31 S.E. 601. 

A judgment entered by a clerk of the Superior Court in a special 
proceeding in which such clerk has jurisdiction, will stand as a judg- 
ment of the court, if not excepted to and reversed or modified on appeal, 
as allowed by statute. Brittain v. Mull, 91 N.C. 498; Gold v. Macwell, 
172 N.C. 149, 90 S.E. 115; Bank v. Leverette, 187 N.C. 748, 123 S.E. 
68. See, also, concurring opinion in Wilson, Hx parte, 222 N.C. at page 
104, 22 S.E. 2d 262. 

Conceding, but not deciding, that the Clerk’s decision was erroneous, 
when the petitioner undertook to appeal therefrom and the appeal was 
dismissed in the Superior Court, and it gave notice of appeal to the 
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Supreme Court but did not perfect the appeal, the judgment of the Clerk 
of the Superior Court was as final and effective as if no appeal therefrom 
had been attempted. Cameron v. McDonald, 216 N.C. 712, 6 S.E. 2d 
497; Northcott v. Northcott, 175 N.C. 148, 95 S.E. 104; Moore v. 
Packer, 174 N.C. 665, 94 S.E. 449; Weeks v. McPhail, 128 N.C. 130, 38 
S.E. 472. A judgment from which no appeal is taken, however er- 
roneous, is res judicata. North Carolina R. R. v. Story, 268 U.S. 288, 
69 L. Ed. 959. 

The judgment of the court below is 

Affirmed. 


ELLA GAY, Wipow or JOHN THOMAS GAY, v. J. EXUM & COMPANY, INC. 


(Filed 31 October, 1951.) 
1. Dower § 2— 


A widow is entitled to dower in all lands of which her husband was 
seized during coverture, unless she forfeits her rights or voluntarily 
relinquishes same, G.S. 30-4, subject to all liens legally created by the 
husband prior to the marriage. G.S. 30-5. 


2. Dower § 3— 


Except for purchase money mortgages and deecs of trust, G.S. 30-6, 
conveyance or encumbrancing of land by the husband without the joinder 
of his wife does not affect the wife’s right to dower. 


3. Dower § 9: Adverse Possession § 4e— 


Ordinary statutes of limitation, even though they bar the husband's 
rights, do not run against the wife’s right to assert her dower upon his 
death unless they so provide, since until his death she has no right to act 
to protect her dower, and his non-action cannot adversely affect her 
interests any more than a conveyance by him. Moreover, she has ten years 
to petition for allotment of dower in lands not in actual possession follow- 
ing his death. G.S. 1-47 (5). 


4. Mortgages § 16b: Dower § 9— 


The mortgagee in an instrument executed prior to the mortgagor’s mar- 
riage went into possession without foreclosure. The husband’s right to 
redeem was barred by such possession for more than ten years after such 
right accrued. G.S. 1-47 (4). Held: The wife's right to dower was not 
barred. 


5. Mortgages § 17c— 

Where the widow asserts her dower right in the equity of redemption 
in lands in possession of the mortgagee, she is entitled to an accounting 
for the rents and profits from the death of her husband up to the assign- 
ment of dower, but an accounting for the period prior to her husband’s 
death is competent solely for the purpose of ascertaining the value of the 
equity of redemption to which her dower right attaches. 


N.C] FALL TERM, 1951. 379 


Gay v. ExuM & Co. 


AppraL by respondent from Carr, J., at Chambers in Burlington, 
North Carolina, 13 July, 1951. From GrEeEn:. 

This proceeding was instituted 20 April, 1951, by the petitioner to 
have dower allotted and assigned to her in the land referred to in the 
petition filed herein. 

According to the agreed statement of facts, the petitioner and John 
Thomas Gay were lawfully married in Greene County, North Carolina, 
in 1929 and lived together as man and wife until his death in September, 
1950. He died intestate. 

At the time of the marriage of the petitioner and John Thomas Gay, 
the said John Thomas Gay was seized of a tract of land in Snow Hill 
Township, in the County of Greene, State of North Carolina, consisting 
of approximately 117 acres, subject to certain mortgages executed by 
John Thomas Gay prior to his intermarriage with the petitioner. One 
of these mortgages was executed 14 November, 1922, in favor of the 
Greensboro Joint Stock Land Bank to secure a principal indebtedness of 
$1,500; and the other to J. Exum & Co., a partnership, to secure a prin- 
cipal indebtedness of $5,000. 

John Thomas Gay and his wife, the petitioner, lived on the land in 
question from the time of their marriage in 1929 until early in 1932, 
when they surrendered the possession thereof to J. Exum & Co., one of 
the mortgagees. J. Exum & Co., the partnership, and its successor, 
J. Exum & Co. Ine., a corporation, have been in continuous possession 
of said land as mortgagee or assignee of the mortgagee since 1932. 
Neither of the mortgages has been foreclosed, but J. Exum & Co. paid 
off and discharged the mortgage to the Greensboro Joint Stock Land 
Bank in 1937. 

The Clerk of the Superior Court of Greene County, North Carolina, 
entered a decree to the effect that petitioner is the owner of a dower 
interest in the lands described in the petition and ordered that her dower 
be allotted as provided by law. The respondent appealed to the Superior 
Court. 

Upon the agreed statement of facts, the court below held that peti- 
tioner is entitled to have her dower allotted to her in the manner pro- 
vided by law in the equity of redemption which her deceased husband, 
John Thomas Gay, had in the said land during coverture. 

The court being of the opinion that in determining the value of said 
equity of redemption the petitioner is entitled to an accounting between 
her and the respondent from the time the mortgagee went into possession 
up to the time of the accounting, entered judgment accordingly. 

The respondent appealed and assigned error. 


Geo. W. Edwards and K. A. Pittman for respondent, appellant. 
Lewis & Rouse for petitioner, appellee. 
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Denny, J. The appellant argues and contends that the mortgagor 
lost his right to redeem the lands involved herein prior to his death and 
therefore the widow’s right to dower in the equity of redemption was 
lost when the husband ceased to have an enforceable right to redeem 
the property. G.S. 1-47 (4). 

In this jurisdiction a widow has the common-law right of dower. 
G.S. 30-4. And subject to the provisions of the above statute with re- 
spect to certain conduct on the part of a married woman which may be 
pleaded in bar of any action to have dower allotted, “every married 
woman, upon the death of her husband intestate, or in case she shall 
dissent from his will, shall be entitled to an estate for her life in one-third 
in value of all the lands, tenements and hereditaments whereof her hus- 
band was seized and possessed at any time during coverture, ... she 
shall in like manner be entitled to such an estate in all... equities of 
redemption or other equitable estates in lands, tenements and heredita- 
ments whereof her husband was seized in fee at any time during the 
coverture, subject to all valid encumbrances existing before the coverture 
or made during it with her free consent lawfully appearing thereto.” 
G.S. 30-5. 

Therefore, under the general rule and our statutory provisions, a 
widow 1s entitled to dower in all the lands of which her husband was 
seized during coverture, unless in the meantime she has voluntarily re- 
leased same, but her right to dower in lands of which her husband was 
seized at the time of their marriage, is subject to all subsisting liens 
legally created by the husband prior to the marriage. G.S. 30-5; 28 
C.J.8. Dower, section 39 (a), page 105. 

Unquestionably, the husband of the petitioner, John Thomas Gay, had 
lost his right to redeem the premises in question prior to his death by 
permitting the mortgagee to remain in possession for more than ten 
years after his right to redeem accrued, provided the provisions of G.S. 
1-47 (4) had been pleaded in bar thereof. Anderson v. Moore, 238 
N.C, 299, 63 S.E. 2d 641; Hughes v. Oliver, 228 N.C. 680, 47 S.E. 2d 6; 
Crews v. Crews, 192 N.C. 679, 185 S.E. 784; Bernhardt v. Hagamon, 
144 N.C. 526, 57 S.E. 229. 

Even so, the loss of the husband’s right to redeem by surrendering the 
possession of the premises to the mortgagee for a period sufficient to bar 
an action by him for redemption, does not have any greater force and 
effect upon his widow’s right of dower in the equity of redemption than 
if he had conveyed all his right, title, and interest in such equity of 
redemption to the mortgagee by deed without the joinder of his wife. 
Such a conveyance would have passed the husband’s interest alone and 
would not have affected the wife’s right to dower in such equity. Artis 
vw, Artis, 228 N.C, 754, 47 S.E. 2d 228; Rook v. Horton, 190 N.C. 180, 
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129 S.E. 450, 41 A.L.R. 1111; 1 Am. Jur. Adverse Possession, Section 
93, page 844. The only instance where a husband may execute a con- 
veyance without the joinder of his wife, and pass the whole interest, is 
where he executes a mortgage or deed of trust to secure the purchase 
money or any part thereof, of land bought by him. G.S. 30-6. 

It is said in 17 Am. Jur., Dower, section 91, page 746: “In those 
jurisdictions where a wife is entitled to dower in all lands of which her 
husband is seized at any time during coverture, provided there is no 
relinquishment of her dower right, the weight of authority holds that no 
adverse possession against the husband in his lifetime, however long 
continued, will bar the wife’s dower.” 

Moreover, a widow is given ten years by statute to petition for the 
allotment of dower upon lands not in her actual possession following the 
death of her husband. G.S. 1-47 (5). 

In the case of Rook v. Horton, supra, it is said: “Since the wife may 
not maintain an action for dower prior to the husband’s death she is 
not put to her right of action against a disseizor during the coverture; 
and, therefore, adverse possession by a disseizor with or without color of 
title, after her marriage, does not bar or affect her right to dower.” And 
her right to dower cannot be defeated or impaired by any act of the 
husband or by any title emanating from him. 17 Am. Jur., Dower, 
section 50, page 704, citing numerous authorities. 

The reason why the ordinary statutes of limitation do not, unless 
otherwise provided, apply to dower is well stated in the case of Wallcams 
v. Williams, 89 Ky. 381, 12 S.W. 760, where the husband had lost his 
title to lands by adverse possession. The Court said: “The wife cannot 
be heard until she becomes a widow; and the law is unwilling to make 
the silence of a party deprive her of a right when it at the same time 
forbids her to speak. The statute of limitations is founded upon the 
idea that if one has a right, and neglects to avail himself of the remedy 
which the law affords within the time limited, it 1s presumed that he has 
abandoned the right. It would be unreasonable to divest the wife of 
her inchoate right of dower for non-action, when she has no power to 
protect or save it, and is guilty of no laches. If so, she would suffer 
from silence enjoined by law.” 

The petitioner is entitled to an accounting from the time J. Exum & 
Co. went into possession in 1932 until the death of her husband in 1950 
for the sole purpose of ascertaining the value of the equity of redemption 
to which her right of dower attaches, however, upon the ascertainment 
of the value of the equity of redemption, the widow is entitled to an ac- 
counting of the mense profits from the death of her husband up to the 
assignment of dower. In re Gorham, 177 N.C. 271, 98 S.E. 717. With 
this modification, the judgment of the court below will be upheld. 

Modified and affirmed. 
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WILL WIDENHOUSE. Traptxe as CAROLINA BUILDING & SUPPLY 
COMPANY, v. W. B. RUSS, SR., anp LELIA UL. SMART. 


(Filed 31 October, 1951.) 


Laborers’ and Materialmen’s Liens § 10—- 


In a materialman’s suit to enforce his lien asserted in accordance with 
statutory requirements, the owner may allege as a defense that because 
of defective materials and unworkmanlike constuction she had been 
damaged to such extent that she owes the contractor nothing, and the 
striking of the allegations of the answer setting up such defense is error, 
since the materialman’s lien is based on the substitution of his claim to 
the rights of the contractor against the owner. G.S. 44-6. 


ApprkaL by defendant Lelia L. Smart from Phillips, J., at June Term, 
1951, of Canarrus. 

Civil action to recover for building materials furnished defendant 
W. B. Russ, Sr., for use in constructing a building for defendant Lelia 
L. Smart on certain of her land in Cabarrus County, N. C., and to 
declare a lien therefor. 

Plaintiff alleges in his complaint substantially the following: 

(1) That on 2 September, 1949, Lelia L. Smar-, the owner and in 
possession of certain described land in No. 10 Township of Cabarrus 
County, North Carolina, entered into a written contract with defendant 
W. B. Russ, Sr., for the erection of a concrete block building thereon, at 
price of $6,600.00, and later an oral contract for an addition to said 
building for the price of $390.00, making a total contract price of 
$6,990.00 for said building; 

(2) That on 15 August, 1949, plaintiff entered into a contract with 
defendant W. B. Russ, Sr., to furnish certain building materials and 
supplies for use in the erection of said building,—plaintiff to receive pay 
therefor upon completion of the building; and that pursuant thereto 
plaintiff did, with knowledge of defendant Lelia L. Smart, so furnish 
materials for use, and used in construction of said building, the price of 
which amounted to the sum of $1,422.48 ; 

(8) That though W. B. Russ, Sr., had completed the building and 
addition thereto, and defendant Lelia L. Smart has accepted the building 
from defendant W. B. Russ, Sr., all demands for payment for materials so 
furnished have been refused, and the whole amount 1s due with interest; 

(4) That in March, 1950, plaintiff has duly filed a notice of material- 
man’s lien on the said land and building, ete. 

Defendant Lelia L. Smart, answering, denied in material aspects the 
allegations of the complaint, except as set forth in her further answer 
and defense. And she, in her further defense, averred: 

“1. That during the early Fall of 1949 this defendant did enter into a 
contract with W. B. Russ, Sr., to erect for her a cement block building 
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upon the lands as described in paragraph 3 of the complaint, same to be 
a good and sufficient building in material and workmanship in every 
detail, and this defendant did agree to pay him the sum of $6,600.00 if 
he would build her a building according to their contract; and within 
a few days after said first contract, this defendant did make an agree- 
ment with W. B. Russ, Sr., for him to build a shed to the rear of said 
concrete building, and it was to be of good material and workmanship in 
all respects, for the sum of $390.00. ... 

“4, That about the time W. B. Russ, Sr., began the building, he came 
to this defendant and requested some money to pay for material and 
labor, whereupon this defendant paid him the sum of $800.00.” 

And in paragraphs 2, 3 and 5 she averred in substance that W. B. 
Russ, Sr., began the construction of the building during September, 1949, 
and erected same in such defective material and in such unworkmanlike 
manner as to render the building unfit for use, to her damage in such 
large amount that she owes to him nothing. She, thereupon, prays the 
court that in so far as she is concerned, the prayer of plaintiff be denied, 
and that she go without day. 

When the cause came on for hearing in Superior Court motion of 
plaintiff “to strike from the further answer and defense of defendant 
Lelia L. Smart, all of paragraphs 2, 3 and 5 on the ground that it was 
immaterial and prejudicial and evidence would not be competent to 
prove same,” was granted, and same were stricken. Defendant Lelia L. 
Smart objected and excepted. Exception No. 1. 

Plaintiff proceeded to offer evidence over objection by defendant 
Lelia L. Smart. Neither she nor defendant Russ offered evidence. The 
case was submitted to the jury, and the jury answered the issues under 
peremptory instruction of the court, to which in detail and in so far as 
adverse to her, Lelia L. Smart objected and excepted. 

Thereupon the court entered judgment that plaintiff have and recover 
of defendants the amount of $1,422.48, with interest from 24 October, 
1949, until paid, declared same a lien on the said property of defendant 
Lelia L. Smart from the date the materials were first furnished, 15 
August, 1949, and appointed commissioner to advertise and sell the 
property for purpose of satisfying the amount of the judgment, ete. 

Defendant Lelia L. Smart appeals therefrom to Supreme Court and 
assigns error. 


E. Johnston Irvin and Hartsell & Hartsell for plaintiff, appellee. 
W. 8S. Bogle, Morton & Wilhams, and Marion B. Morton for defend- 
ant, appellant. 


WinporneE, J. The first assignment of error presented by appellant, 
based upon her exception to the ruling of the trial court in striking out 
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all of paragraphs two, three and five of her further answer and defense 
is well taken. 

While the averments in paragraphs two and three are in the main 
evidentiary, they were not stricken for that cause. And the averments 
in paragraph five are sufficient to constitute a denial that she was in- 
debted to defendant Russ in any amount on account of construction of 
building in question, and to admit of proof in the respects averred. 

The statute G.S. 44-6 in pertinent part provides all subcontractors 
who furnish material for the building of any building or other improve- 
ment on real estate, have a lien on said house and real estate for the 
amount of material furnished, when notice thereof shall be given as pro- 
vided by statute, which may be enforced as provided by the statute, but 
that “the sum total of all liens due subcontractors and materialmen shall 
not exceed the amount due the original contractor at the time of notice 
given.” That is, the statute gives the lien against the property enforce- 
able to the extent of the amount due from the owner to the contractor. 
Brick Co. v. Pulley, 168 N.C. 371, 84 S.E. 513; Schnepp v. Richardson, 
222 N.C, 228, 22 S.E. 2d 555. 

Hence it is material to ascertain and determine what amount, if any, 
was due by the owner, Lelia L. Smart, to the contractor Russ at the time 
of notices given. The ruling of the court in striking out the averments 
contained in the paragraphs in question, denied to her a substantial right. 

If the contractor were suing the owner for the balance of contract price 
for the construction of the building in question, the owner could set up as 
a defense, claim for damages arising out of the failure of the contractor 
to construct the building in accordance with the terms of the contract. 

And where the lien arises under the provisions of G.S. 44-6 it does so 
by substituting the claimant to the rights of contractor limited as therein 
stated, Powder Co, v. Denton, 176 N.C. 426, 97 S.E. 372; Brick Co. v. 
Pulley, supra. 

Hence we hold that, for the purpose of ascertaining the amount due 
by the owner to the contractor at the time of notice given to the owner 
by a subcontractor or materialman, the owner may, in a suit by such 
subcontractor or materialman, set up, as a defense, any actual damages 
caused by the failure of the contractor to complete the building in ac- 
cordance with the terms of the contract. 

The cases cited and relied upon by appellee are distinguishable from, 
and are not controlling on ease in hand. 

Other assignments of error need not be considered. 

For error pointed out, there must be a 

New trial. 
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M. L. SKINNER vy. GAITHER CORPORATION. 
(Filed 31 October, 1951.) 


1. Arbitration and Award § 1a— 


An agreement to arbitrate all disputes, claims and questions arising in 
performance of the work is not an agreement to arbitrate the contract 
price for the construction of the building, and therefore action by the 
contractor to recover balance due on the contract in addition to amount 
due for labor and materials used in repairing and replacing plastering 
which fell, is not barred by the arbitration agreement as to the action for 
balance of contract price, at least, and demurrer for failure of the com- 
plaint to state a cause of action is properly overruled. 


2. Pleadings § 19c— 


If the complaint in any part or to any extent is sufficient to state a 
cause of action, demurrer thereto is properly overruled. 


8. Arbitration and Award § 1a— 


The Uniform Arbitration Act does not apply to an agreement to arbi- 
trate differences under contract when the arbitration agreement is exe- 
cuted at the time of the contract, since the Act applies only to agreements 
to arbitrate executed after controversy has arisen. G.S. Chap. J, Art. 45. 


4. Arbitration and Award § 2— 


An agreement to arbitrate all disputes or questions arising under a 
contract incorporated into the contract as a part thereof cannot bar either 
party from maintaining an action for breach of the contract, since the 
courts will not decree specific performance of the agreement to arbitrate 
either directly or indirectly by refusing to entertain a suit prior to arbi- 
tration. 


ApPrraL by defendant from Carr, J., May Term, 1951, Craven. Af- 
firmed, 

Civil action to recover (1) balance due on contract to erect a build- 
ing, and (2) amount due for labor and materia] used in repairing and 
replacing plastering and for commissions, heard on demurrer. 

Plaintiff, a building contractor, agreed to erect a building on property 
of defendant for the contract price of $88,454. The written contract 
contained provision for the arbitration of “all disputes, claims or ques- 
tions” subject to arbitration under the contract “in accordance with 
the provisions, then obtaining, of the Standard Form of Arbitration 
Procedure of The American Institute of Architects.” 

The architect was to make decisions on all claims of the owner or 
contractor and on all other matters relating to the execution and progress 
of the work or the interpretation of the contract documents and his de- 
cisions, except as to “matters relating to artistic effect” were made sub- 
ject to arbitration on written notice and demand of either party. 


18-—234 
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After the building was completed and occupied by a tenant, part of 
the ceiling plastering fell. Plaintiff and defendant agreed that plaintiff 
should repair the ceiling, substituting Cellotex or fiberboard for the 
plaster and that the defendant would pay the plaintiff the cost of labor 
and material plus 10% commission unless it should be determined later 
that the falling of the plaster was due to the fault of the plaintiff. The 
question of responsibility was reserved for future determination under 
the original contract. 
~ The total contract price of said repairs was $7106.56, 

The plaintiff instituted this action to recover said amount plus $2,000 
alleged to be due on the contract price and in his complaint alleges the 
facts substantially as stated, except that the arbitration agreement is 
made a part of the complaint by reference only. 

The defendant demurred for that the complaint fails to state a cause 
of action in that it is not made to appear that the plaintiff has complied 
with the arbitration agreement in the particulars specified in the de- 
murrer; that in said contract it is stipulated “that the decision of the 
arbitrators shall be a condition precedent to any right of legal action 
that either party may have against the other’; and that under the 
contract plaintiff must first resort to arbitration before he may maintain 
this action. 

The demurrer was overruled and defendant appealed. 


Barden, Stith & McCotter, W. B. R. Guion for plaintiff appellee. 
Worth & Horner, R. FE. Whitehurst for defendant appellant. 


Barnuiuy, J. The amount to be paid to the plaintiff for constructing 
the building and the balance, if any, still due and unpaid thereon are 
not subject to arbitration under the contract. Plaintiff sues, in part, to 
recover an alleged balance due. In this respect, in any event, the com- 
plaint is sufficient to repel the demurrer. Afills Co. v. Shaw, Comr. of 
Revenue, 233 N.C. 71, and cases cited. 

But defendant insists that as to the repair bill the arbitration pro- 
visions of the contract prevail and preclude plaintiff’s right to resort to 
the courts until after the arbitration is had as agreed by the parties. 
Its position in this respect is likewise untenable. 

This is not a contract to arbitrate under the provisions of our Uniform 
Arbitration Act. That Act, G.S. Chap. 1, Art. 45, applies only to agree- 
ments to arbitrate controversies existing between the parties at the time of 
the execution of the agreement to adopt this method of settlement. Hence, 
decision here is controlled by our cases pertaining to contracts of this 
type to which the common law rule applies. 

It is settled law in this jurisdiction, as in most others, that when a 
cause of action has arisen, the courts cannot be ousted of their jurisdiction 
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by an agreement, previously entered into, to submit the rights and lia- 
bilities of the parties to arbitration or to some other tribunal named in 
the agreement. Kelly v. Trimont Lodge, 154 N.C. 97, 69 S.E. 764; 
Williams v. Manufacturing Co., 153 N.C. 7, 68 S.E. 902; Nelson v. 
BR. R., 157 N.C. 194, 72 S.E. 998; Hargett v. Delisle, 229 N.C. 384, 49 
S.E. 2d 739; Brown v. Moore, 229 N.C. 406; Stephenson v. Ins. Co., 
54 Me. 55; Blodgett Co. v. Bebe Co., 26 A.L.R. 1070; Anno. 26 A.L.R. 
1077 and 1385 A.L.R. 80; Anno. 47 L.R.A. ns 352; 3 A.J. 871 (See 
numerous cases cited in notes). 

At any time before an award is rendered under the contract, either 
party may elect to breach his contract, 3 A.J. 891, and seek his remedy 
in the tribunal provided by law, Carpenter v. Tucker, 98 N.C. 316; 
Williams v. Manufacturing Co., supra; Tarpley v. Arnold, 226 N.C. 
679, 40 S.E. 2d 33; 3 A.J. 871, and “where the right of action 1s com- 
plete without an arbitration, an agreement is not taken out of the scope 
of the rule by an express stipulation that suit shall be subject to the 
condition that arbitration first be had.” 3 A.J. 872. 

The rule comes to this: The agreement of the parties to arbitrate is 
a contract. The relation of the parties is contractual, Their rights and 
liabilities are controlled by the law of contract. A breach of the con- 
tract may give rise to a cause of action for damages, but the contract 
itself is not a defense against a suit on the cause of action the parties 
agreed to arbitrate. Carpenter v. Tucker, supra; Sprinkle v. Sprinkle, 
159 N.C. 81, 74 S.E. 739. In an action on the contract the courts will 
not decree specific performance of the agreement. Neither will they, by 
indirection, compel specific performance by refusing to entertain a suit 
until after arbitration is had under the agreement. 

It is not amiss to note here that the courts uniformly recognize the 
difference between an agreement to arbitrate and a submission consum- 
mated by an award. After the agreement has been consummated by an 
award there can be no revocation. Nelson v. Rk. B., supra; Walliams v. 
Manufacturing Co., supra; 3 A.J., sec. 41, p. 870. The award is binding 
on the parties and will be enforced. 

It follows that the executory agreement to arbitrate controversies 
which might arise in the course of the fulfillment of the contract between 
the parties is no bar to this action. 

The judgment overruling the demurrer is 

Affirmed. 


388 IN THE SUPREME COURT. [234 


WaRD v, CRUSE. 


A. C. WARD 1T/a VICTORY CAB CO. v. MARTIN WESLEY CRUSE anp 
AKERS MOTOR LINES, INC. 


(Filed 31 October, 1951.) 


1. Trial § 4844: Appeal and Error § 40b— 


The action of the trial court in setting aside the verdict in the exercise 
of its discretion is not reviewable. 


2. Trial § 51: Appeal and Error § 40b— 


The action of the trial court in setting aside a verdict for error of law 
committed in the trial is reviewable. 


8. Trial § 5244 — 


After verdict the trial judge may dismiss the action only for want of 
jurisdiction or for failure of the complaint to state s. cause of action. 


The court may not dismiss the action for insufficiency of the evidence 
by judgment as of nonsuit after the jury has rendered its verdict. 


5. Appeal and Error § 51b— 


A rule established by decisions of the Supreme Court should not be de- 
parted from save for clear and compelling reasons, certainly not when the 
prevailing rule is as sound and free from objectionable features as the 
proposed rule. 


APPEAL by plaintiff from Sharp, Special Judge, January-February 
Term, 1951, Ranpoipu. 

Civil action to recover for damages to plaintiff’s taxicab resulting 
from a taxi-tractor-trailer collision at a highway intersection. 

On 13 October 1950 plaintiff was operating his taxi westwardly along 
Highway 49 near Asheboro on his way to “pick up” passengers at one 
Whitley’s home near the intersection of Highways 49 and 64. Defendant 
Cruse, operating the corporate defendant’s tractor-trailer, was following 
plaintiff about 250 or 300 feet to the rear. When plaintiff approached 
Highway 64, he slowed down and gave a hand signal of his intention to 
turn to the left. As he neared the intersection he cut to the center of the 
road “astraddle the white line” and began to turn to the left. Cruse 
proceeded to pass him on his right. About that time plaintiff heard 
some boys to his right whistle and, thinking they were his passengers, 
swerved back to his right to enter Highway 64 on that side. There was 
a sideswiping collision causing considerable damage to the right side of 
plaintiff’s taxi. “The first contact of my car with his truck was right in 
the middle of the intersection.” | 

The usual issues of negligence, contributory negligence, and damages 
were submitted to the jury which answered the first issue “yes,” the 
second issue “no,” and the third issue “$450.” 
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Upon the coming in of the verdict, the court, on motion of defendants, 
set the same aside. The court then stated it was of the opinion the motion 
to nonsuit should have been allowed and thereupon entered judgment 
dismissing the action as in case of nonsuit. 


Ottway Burton for plaintiff appellant. 
H. M. Robins for defendant appellees. 


BarnHI.1, J. The trial judge set aside the verdict in the exercise of 
her sound discretion. Her action in so doing is not reviewable. Riley 
v. Stone, 169 N.C. 421, 86 S.E. 348; Jones v. Insurance Co., 210 N.C. 
559, 187 S.E. 769; S. v. Caper, 215 N.C. 670, 2 S.E. 2d 864. 

The decisive question is this: Did the court below have authority to 
allow the motion to nonsuit and dismiss the action after the jury had 
rendered its verdict? This Court has consistently held to the negative 
view. 

As stated, a trial judge may set aside a verdict in his discretion. He 
may set it aside as a matter of law for errors committed during the trial, 
and from this order the aggrieved party may appeal. Culbreth v. Mfg. 
Co., 189 N.C. 208, 126 S.E. 419; Akin v. Bank, 2297 N.C. 453, 42 S.E. 
2d 518. 

But it is settled law in this State that a trial judge may dismiss an 
action after verdict rendered only on two grounds: (1) want of juris- 
diction, or (2) failure of the complaint to state a cause of action. Riley 
v. Stone, supra; Jernigan v. Neighbors, 195 N.C. 231, 141 S.E. 586; 
Godfrey v. Coach Co., 200 N.C, 41, 156 S.E. 139. 

When the issuable facts are settled by the verdict of the jury, the 
rights of the parties are thereby fixed and determined and the successful 
litigant is entitled to judgment on the verdict, subject only to (1) the 
right of the presiding judge to set aside the verdict, or to dismiss the 
action for want of jurisdiction or for failure of the complaint to state a 
cause of action, and (2) the right of the aggrieved litigant to appeal. 

This rule applies to and forbids dismissal of the action by judgment 
as in case of nonsuit, after verdict, for insufficiency of the evidence. 
Dickey v. Johnson, 385 N.C. 450; Riley v. Stone, supra; Vaughan v. 
Davenport, 159 N.C. 369, 74 S.E. 967; Nowell v. Basnight, 185 N.C. 142, 
116 S.E. 87; Jernigan v. Neighbors, supra; Price v. Insurance Co., 201 
N.C, 376, 160 S.E. 367; Godfrey v. Coach Co., supra; Batson v. Laundry, 
202 N.C. 560, 163 S.E. 600; Jones v. Insurance Co., supra; Bruton v. 
Light Co., 217 N.C. 1, 6 S.E. 2d 822. 

The power of the court to grant an involuntary nonsuit is altogether 
statutory and must be exercised in accord with the statute. G.S. 1-183. 
Riley v. Stone, supra. While the motion is in fiert until verdict is 
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rendered, Bruton v. Light Co., supra, the ruling on the motion may not 
be reversed, Price v. Insurance Co., supra, or entered for the first time, 
Jernigan v. Neighbors, supra; Batson v. Laundry, supra, after the 
issuable facts are determined by the jury. 

Of course, the question here presented involves a matter of adjective 
law, and the Court, in the beginning, might have adopted the procedure 
followed by the court below. It did not elect to do so. Each course has 
its merits. Both are subject to criticism. The writer has been among 
those who have looked with some disfavor on the prevailing rule. Even 
so, everything considered, it is the wiser rule. In any event, certainty 
in the law is much to be desired. For that reason, the Court should not 
depart from a long-established rule save for clearly impelling reasons. 
Certainly it should not do so when the prevailing rule is as sound and 
free from objectionable features as the alternate or proposed rule. 

If the motion to nonsuit had been duly overruled and this Court, on 
defendants’ appeal, had reversed, the cause would have been dismissed. 
Had this Court sustained the court below, the verdict and judgment 
would have stood. In either event, the litigation would have terminated. 

Here the plaintiff can gain nothing that was not assured him had the 
prevailing rule been followed. Even if we entertained a contrary view 
on the merits of the motion to nonsuit and reversed on that ground, the 
verdict has been set aside and so the plaintiff would still be put to a new 
trial. 

The judgment of nonsuit will be vacated and the cause restored to the 
civil issue docket for trial. At the rehearing the trial judge will be free 
to enter judgment as in case of nonsuit if he deems it proper so to do, 
unrestricted by anything said in this opinion, 

Reversed. 


STATE vy. DAVID BROCK. 


(Filed 31 October, 1951.) 
1. Criminal Law § 22— 


Where, in a prosecution for assault with a deadly weapon, a mistrial is 
ordered, defendant’s plea of former jeopardy upon the subsequent trial is 
properly denied. 


2. Criminal Law § 83— 


Where the Supreme Court is evenly divided in opinion, one Justice not 
sitting, the judgment of the lower court will be affirmed without becoming 
a precedent. 


VALENTINE, J., tooK no part in the consideration or decision of this case. 
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AppEaL by defendant from Harris, J., March Term, 1951, of Epes- 
comBEe. Affirmed. 

The defendant was indicted for secret assault on J. D. Wyatt and 
several others, 16 September, 1949 (G.S. 14-31). 

There was verdict of guilty of assault with a deadly weapon, and from 
judgment imposing sentence defendant appealed, assigning error in the 
denial of his plea of former jeopardy and im the admission of certain 
testimony. 


Attorney-General McMullan, Assistant Attorney-General Moody, and 
Charles G. Powell, Jr., Member of Staff, for the State. 
Robert 8. Cahoon for defendant, appellant. 


Devin, C. J. This Court is of the opinion unanimously that defend- 
ant’s plea of former jeopardy was properly denied. S. v. Dove, 222 N.C. 
162, 22 S.E. 2d 231; S. v. Guice, 201 N.C. 761, 161 S.E. 533. But the 
members of the Court are evenly divided in opinion (Justice Valentine 
not sitting) whether error in the admission of testimony as to declarations 
and conduct of Jim Cook in the absence of the defendant was prejudicial 
requiring a new trial. Hence the judgment of the Superior Court must 
stand affirmed, without becoming a precedent. 

Judgment affirmed. 


VALENTINE, J., took no part in the consideration or decision of this 
case. 


STATE v. DAVID BROCK, DEFENDANT, AND NATIONAL SURETY 
CORPORATION, Surety. 


(Filed 31 October, 1951.) 


1. Appeal and Error § 6c (3)— 


An exception to the “foregoing findings of fact” without pointing out any 
specific finding to which exception is taken is a broadside exception and is 
insufficient to challenge the sufficiency of the evidence to support the find- 
ings or any one or more of them. 


2. Arrest and Bail § 8S— 


The fact that a mistrial has been ordered does not relieve the defendant 
of his obligation to appear at a later term after personal notice to do so, 
and will not support his contention that he had theretofore been put in 
jeopardy and was under no obligation to appear because the court had no 
further jurisdiction over him or the case, and forfeiture of his bail may 
be had for his failure to appear at the later term. 
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3. Same— 


Subsequent arrest of defendant on a capias and the filing of a new bond 
does not relieve the surety on the previous bond of liability for failure of 
defendant to appear as required by law. 


VALENTINE, J., took no part in the consideration or decision of this case. 


AprEaL by defendants from Harris, J., March Term, 1951, of Envex- 
comBE. Affirmed. 

Judgment absolute on bail bond. 

The defendant Brock was arrested charged with secret assault, and the 
defendant Surety Corporation signed bond 16 September, 1949, for his 
appearance at next term of Superior Court for Edgecombe County to 
answer indictment for secret assault and not depart same without leave. 
A mistrial of the case was ordered at October Term, 1949, and the case 
was continued from time to time until November Special Term, 1950, 
when the case was called and the defendant failed to appear. Judgment 
nisi was entered and sci. fa. and capias were ordered. Scv. fa. was served 
on defendant and his surety. Capias was served cn defendant Brock 
13 November and he gave a new appearance bond. 

Defendant and his surety filed answer to the sci. fa. 4 December, 1950, 
alleging that Brock had at all times complied with the conditions of his 
bail, had at all times appeared in court when obligated to do so either in 
law or under the terms of his bail bond and had not departed the same 
without leave. 

Judgment absolute for the penalty of the bail bond was entered against 
Brock and his surety March Term, 1951, of Edgecombe Superior Court, 
the judgment reciting that Brock was personally notified to appear at 
November Special Term as his case had been calendared for trial at that 
term; that he failed to appear, and was called out in open court 8 No- 
vember, and scz. fa. issued against him and his bail; that answer was filed 
thereto as set out in the record; that capias was served on Brock 13 No- 
vember, and that he could not be found prior to that date. The court 
further found that Brock without just cause willfully absented himself 
from court and failed to appear as he was bound to do, It was ordered 
that the judgment nist heretofore entered against the defendant and his 
bail be made absolute for the amount of the bond. 

Defendant and the National Surety Corporation excepted “to the fore- 
going findings of fact and judgment.” 

It further appears from the record that the notation in defendants’ case 
on appeal that the findings of fact and judgment were made by the court 
without hearing evidence and over defendants’ objection, was corrected 
by the State’s exception to defendants’ case on appeal, which exception 
became part of the record. From this it appears that at the hearing in 
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the Superior Court on the motion for judgment absolute, it was stated 
in open court in the presence of attorney of record for defendant and 
National Surety Corporation that the only defense set up in the answer 
was a general denial of failure to comply with the obligation of the bond, 
and that the State was ready to show by witnesses that Brock did not 
appear at November Special Term, 1950, though personally notified of 
the day and hour to appear. Upon inquiry bv the court of defendants’ 
counsel whether the solicitor’s statement was controverted, defendants’ 
counsel advised the presiding judge in open court that he did not contro- 
vert those facts but that it was his contention that Brock had been there- 
tofore put in jeopardy and was under no obligation to appear as the court 
had no further jurisdiction over him or the case. Thereupon the court 
made the findings and rendered the judgment above set out. 
Defendant Brock and National Surety Corporation appealed. 


Attorney-General McMullan and Assistant Attorney-General Moody 
for the State. 

Robert S. Cahoon for defendant David Brock and National Surety 
Corporation, surety, appellants. 


Devin, C. J. On the record before us the judgment absolute decreeing 
forfeiture of defendant Brock’s bail bond, on which National Surety 
Corporation was surety, must be affirmed. 

The writ of sctre facias served on the defendant and his surety recited 
that judgment nisi had been rendered against them and they were com- 
manded to appear and show cause if any they had why the judgment 
should not be made absolute. They answered with general denial of 
liability. When the matter came on regularly for hearing and the solic- 
itor had indicated his readiness to offer evidence of defendant Brock’s 
failure to appear, the court asked counsel for defendant and his surety 
whether these facts were controverted, to which counsel replied, in sub- 
stance, that they were relying on defendant’s plea of former jeopardy. 

Thus it appears that the material facts which the court found and 
upon which judgment was rendered were not controverted. Hearing 
evidence thereon was waived. The record before the Presiding Judge 
showed that the defendant Brock had been duly called and failed to 
answer, that judgment nist had been entered, and capias ordered at 
November Special Term, 1950. 

Furthermore, appellants’ general exception “to the foregoing findings 
of fact” failed to point any specific finding to which exception was taken, 
and may be regarded as a broadside exception. “Such exception presents 
nothing for review.” Hoover v. Crotts, 232 N.C. 617, 61 S.E. 2d 705. 
“Tt is insufficient to challenge the sufficiency of the evidence to support 
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the findings, or any one or more of them.” Weaver v. Morgan, 282 N.C. 
642, 61 S.E. 2d 916. 

The fact that a mistrial was ordered and the case continued at October 
Term, 1949 (8. v. Brock, ante, 390), did not relieve the defendant or his 
surety from his obligation to appear at a later term while the case was 
still pending. S. v. Kure, 172 N.C, 874, 89 S.E. 788. Nor would the 
subsequent arrest of Brock on a capias and the filing of a new bond 
relieve the surety. Tar Heel Bond Co. v. Krider, 218 N.C, 361, 11 S.E. 
2d 291. 

Judgment affirmed. 


VALENTINE, J., took no part in the consideration or decision of this 
case. 


R. F. McLAWHON, GENTRY McLAWHON anpd BERNICE McLAWHON, 
TRADING AS R. F. McLAWHON & SONS, v. H. I, BRILEY. 


(Filed 31 October, 1951.) 
1. Evidence § 39—— 


Prior negotiations are merged into the written contract, and parol evi- 
dence is not competent to contradict, vary or add to the terms as expressed 
in the writing. 


2. Same— 


If only a part of the agreement has been redueed to writing, parol evi- 
dence is competent to establish the unwritten part provided it does not 
contradict that part which has been written. 


3. Same— 


The signing of a receipt for machinery delivered does not preclude the 
purchaser from introducing parol evidence that the entire agreement was 
that the seller would deliver such machinery and also equipment to be used 
with it and without which the machinery delivered would be practically 
useless. 


4. Contracts § 9: Sales § 9— 


Where the jury finds that the agreement of the seller to deliver certain 
machinery together with equipment without which the machinery would 
be practically useless constituted an entire and indivisible contract, the 
delivery of the machinery alone because of the seller’s inability to deliver 
the equipment contracted for entitles the purchaser to return the machin- 
ery delivered and to recover the partial payments made under the contract. 


Appeal by plaintiffs from Carr, J., Mareh Term, 1951, of Priv. 
No error. 
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Plaintiff sued for the balance due on certain farm machinery sold and 
delivered to defendant, consisting principally of a tractor, one 14-inch 
hift plow and one six-foot mower. The total charge was $1,752.10, on 
which defendant has paid $1,000, leaving $752.10 alleged to be due and 
owing. 

The defendant admitted the receipt of the articles mentioned, but 
alleged that the plaintiffs had contracted to sell and deliver to him the 
tractor with full equipment necessary for use in farming, which included 
distributor and cultivator and other attachments, without which the 
tractor could not be profitably used. He alleged the contract for the 
tractor and full equipment was an entire and indivisible contract; that 
the plaintiffs delivered the tractor, plow and mower which defendant 
received and on which he paid $1,000, with the understanding that plain- 
tiffs would obtain the equipment referred to and deliver to him within 
a few days; that plaintiffs failed to deliver this equipment and finally 
admitted their inability to do so; that he did not use the tractor and 
offers to return it upon repayment of the money advanced to them, and 
that the plaintiffs promised to repay the $1,000, but have not done so. 

Plaintiffs replied that defendant had received all the equipment he 
purchased; that the cultivator and distributor were not included in the 
price of the machinery sold and delivered, and denied that they promised 
to refund the money paid by defendant. They alleged that defendant 
signed a written receipt embodying the contract for the articles delivered, 
and paid thereon $1,000. 

Defendant, over objection, was permitted to testify as to the terms of 
the contract substantially as alleged in his answer. Issues were submit- 
ted to the jury and answered in favor of the defendant finding thereby 
that plaintiffs had sold the farm machinery described in the complaint 
under an indivisible contract providing for the sale and delivery of the 
additional equipment alleged in the answer; that plaintiffs had failed to 
deliver the additional equipment, and that defendant was entitled to 
recover $1,000 upon return of the machinery described in the complaint. 

From judgment on the verdict, plaintiffs appealed. 


Albion Dunn for plaintiffs, appellants. 
James & Speight for defendant, appellee. 


Devin, C. J. The plaintiffs challenge the validity of the verdict and 
judgment below chiefly on the ground that the court permitted oral testi- 
mony from the defendant as to the terms of the contract inconsistent 
with the written receipt signed by defendant when the machinery de- 
scribed in the complaint was delivered to him. 
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It is a well settled rule that when parties have reduced their agreement 
to writing parol evidence is not admissible to contradict it for the reason 
that the written memorial is the best evidence of what the parties have 
agreed to. Hvans v. Freeman, 142 N.C. 61, 54S.E. 847. Prior negotiations 
are deemed merged in the written contract of the parties, and the law ex- 
cludes oral testimony which tends to contradict, vary or add to the terms 
as expressed in the writing. Potato Co. v. Jenette, 172 N.C. 1, 89 S.E. 791. 
Under this rule parol testimony as to communications or declarations of 
the parties at or before the execution of a written contract will not be re- 
ceived for the purpose of substituting a different agreement for the one 
expressed in the writing. Potter v. Supply Co., 230 N.C. 1, (9), 51 S.E. 2d 
908. But this rule applies only when the entire contract has been reduced 
to writing, for if merely a part has been written and the remainder rests 
in parol, it is competent to establish the latter by oral evidence, provided 
it does not contradict what has been written. Hvans v. Freeman, supra. 

Here, the defendant testified the plaintiffs orally contracted to sell and 
deliver to them certain farm machinery with necessary equipment; that 
the contract was entire and indivisible since a part of the machinery 
contracted for would be practically useless without the remainder; that 
when a portion of the machinery and equipment was delivered he merely 
signed a receipt showing that which was actually delivered. 

We think the rule invoked by plaintiffs is inapplicable to the facts 
here shown, and that the evidence to which plaintiffs’ exception was 
directed was competent, The issues submitted to the jury were those 
arising on the pleadings and testimony. 

Defendant’s contention that the plaintiffs’ inability to deliver the other 
equipment contracted for and essential for use with the tractor absolved 
him from obligation to accept and pay for the parts delivered, was up- 
held by the jury. 

Where the contract is entire the obligation imposed stands or falls as 
a whole (Oi Co. v. Baars, 224 N.C. 612, 31 S.E. 2d 854), and defendant 
would have the right to refuse to accept delivery of a part of the ma- 
chinery contracted for as a compliance with the entire contract. Hence, 
the defendant upon return of the parts received would be entitled to 
recover the partial payments made on the contract, as found by the jury. 

We have examined the other exceptions noted and brought forward in 
plaintiffs’ assignments of error and find they afford insufficient ground 
to disturb the result. 

No error. 
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STATE v. LEWIS SHINN. 


(Filed 31 October, 1951.) 
Criminal Law § 53f— 


In a prosecution for violation of the liquor laws upon evidence obtained 
by an investigator for the State ABC Board, an instruction to the effect 
that it was commendable for a law enforcement officer to use all reason- 
able and proper means in the apprehension of violators and that his acts 
in so doing were to his credit rather than to his discredit, is held reversi- 
ble error as an expression of opinion by the court as to the court’s estimate 
of the witness. G.S. 1-180. 


AppraL by defendant from Phillips, J., at April Term, 1951, of 
CABARRUS, 

Criminal prosecution upon warrant charging defendant with unlawful 
possession of, unlawful possession of for purpose of sale, and selling 
intoxicating liquors. 

Defendant entered plea of not guilty. 

Upon trial in Superior Court the State introduced as witnesses two 
men, each of whom characterized himself as an investigator for the 
State ABC or State ABC Board. Their testimony tended to show that 
on night of 17 February, 1951, defendant had in his possession intoxi- 
cating liquors, and that one of them bought a pint of Calvert’s whiskey 
from defendant, and paid him $3.00 for it; and that the sale took place 
in a certain room over Shinn’s Grocery store in Kannapolis. 

On the other hand, defendant, as a witness for himself, testified that 
he did not see either of the men, who testified for the State, on 17 Feb- 
ruary, 1951, and that he did not sell whiskey to either of them, or any- 
one else, on 17 February, 1951, or to them at any other time; and that 
the room described by them as the place of sale was not his room, but 
that of others. And defendant further testified, and offered other testi- 
mony which he contends tends to support him in his plea of not guilty. 

The case was submitted to the jury. 

Verdict: Guilty. 

Judgment: Confinement in common jail of Cabarrus County and as- 
signed to work under the supervision of the State Highway and Public 
Works Commission for six months,—suspended for a period of two years 
on conditions stated. 

Defendant appeals therefrom to Supreme Court, and assigns error. 


Attorney General McMullan, Assistant Attorney General Bruton, and 
Charles G. Powell, Member of Staff, for the State. 
B. W. Blackwelder for defendant, appellant. 
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Winporne, J. Defendant takes exception to, and assigns as error 
that portion of the charge of the court to the jury which reads as follows: 

“Now in regard to the evidence of a detective or officer who has on 
the face of it violated the law, but when he is under subpoena and comes 
in and testifies for that purpose, goes out and buys it for the purpose of 
prosecuting and a subpoena is served on him and he comes in and testi- 
fies under that subpoena, under the statute I have just read to vou, then 
he is immune from prosecution and he is forgiven by the law for his 
violation in buying the whiskey. 

“The court charges you that it was commendable on the part of a 
detective and it is commendable of a law enforcement officer to use all 
reasonable and proper means in the apprehension of those who are vio- 
lating the law of the land, and when they do so in that spirit that will 
enable the law to place its hands upon offenders and violators, and it is 
to the credit rather than to the discredit of the persons so acting.” 

These instructions tend to bolster the witnesses for the State, and to 
impair the effect of defendant’s plea of not guilty. Hence the exception 
is well taken. The instructions must be held to be violative of the statute 
G.S. 1-180 which declares that “no judge, in giving a charge to a petit 
jury, either in a civil or criminal action, shall give an opinion whether 
a fact is fully or sufficiently proven—that being the true office and 
province of the jury.” This inhibition has been applied uniformly in 
decisions of this Court, among which are these: S. v. Dick, 60 N.C. 440; 
Crutchfield v. R. R., 76 N.C. 820; S. v. Ownby, 146 N.C. 677, 61 S.E. 
630; S. v. Cook, 162 N.C. 586, 77 S.E. 759; Chance v. Ice Co., 166 N.C. 
495, 82 S.E. 845; Bank v. McArthur, 168 N.C. 48, 84 S.E. 39; S. v. 
Rogers, 173 N.C. 755, 91 S.E. 854; Morris v. Kramer, 182 N.C. 87, 108 
S.E. 381; S. v. Owenby, 226 N.C. 521, 39 S.E. 2d 378; 8. v. Benton. 
226 N.C. 745, 40 S.E. 2d 617; S. v. Woolard, 227 N.C. 645, 44 S.E. 2d 
29; S. v. Dooley, 282 N.C. 311, 59 S.E. 2d 808. 

In 8S. v. Ownby, supra (146 N.C. 677), Walker, J., for the Court wrote 
in this manner: “The slightest intimation from a judge as to the strength 
of the evidence, or as to the credibility of the witness, will always have 
great weight with the jury, and, therefore, we must be careful to see that 
neither party is unduly prejudiced by any expression from the bench 
which is likely to prevent a fair and impartial trial.” This expression 
is quoted with approval in S. v. Owenby, supra (226 N.C. 521), and in 
S. 2. Woolard, supra. 

In 8. v. Benton, supra, it is said that “the judge raay indicate to the 
jury what impression the evidence has made on his mind or what de 
ductions he thinks should be drawn therefrom, without expressly stating 
his opinion in so many words. This may... follow the use of language 
or from an expression calculated to impair the credit which might not 


N.C.) FALL TERM, 1951. 399 


OBERHOLTZER V. HUFFMAN. 


otherwise and under normal conditions be given to the testimony of one 
of the parties.” 

And it may follow the use of language or from an instruction caleu- 
lated to strengthen the credit which might not otherwise and under 
normal conditions be given to the testimony of a witness. 

Indeed, in Crutchfield v. R. R., supra, this Court expressly declared 
that “a judge ought not to state to the jury his estimate of a witness or 
how he appears to him.” 

“Every suitor is entitled by the law to have his cause considered with 
the ‘cold neutrality of the impartial judge’ and the equally unbiased 
mind of properly instructed jury. This right can neither be denied or 
abridged,” as stated by the Court in Withers v. Lane, 144 N.C. 184, 56 
S.E. 855, and quoted in S. v. Woolard, supra. 

No doubt the language appearing in the instructions under challenge 
was inadvertently used by the trial judge. Nevertheless, it is “the prob- 
able effect or influence upon the jury, and not the motive of the judge,” 
that “determines whether the party whose right to a fair trial has thus 
been impaired is entitled to another trial.” S. v. Ownby, supra. 

Applying the provisions of the statute G.S. 1-180 as interpreted and 
applied in decisions of this Court, the conclusion that the charge under 
challenge is prejudicial to defendant is inescapable and, for error so 
pointed out, he is entitled to a new trial. | 

Other assignments of error are not considered since the matters to 
which they relate may not recur upon another trial. 

New trial. 


D. R. OBERHOLTZER v. GEORGE W. HUFFMAN. 


(Filed 31 October, 1951.) 
1. Damages § 10— 
Special damages, which are the natural but not the necessary result of 
the wrongful act of defendant, must be pleaded with sufficient particu- 
larity to put defendant on notice. 


2. Malicious Prosecution § 7— 

In an action for malicious prosecution, plaintiff’s allegations to the 
effect that he was imprisoned without privilege of bail for one evening 
and that the account of his arrest and the nature of the charges made 
against him were published in a newspaper having a wide circulation in 
the section and particularly in plaintiff’s county, are proper allegations of 
special damage and are improperly stricken on defendant’s motion. 


Apprat by plaintiff from Rudzsill, J.. in Chambers, 24 March, 1951, 
CatTawBa. Reversed. 
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Civil action to recover damages for malicious prosecution, heard on 
motion to strike certain allegations in the complaint. 

Plaintiff alleges facts sufficient to constitute a cause of action for 
malicious prosecution under a warrant charging the felony of embezzle- 
ment. He further alleges by way of damages that (1) he was imprisoned 
without the privilege of bail from the evening of 23 January to the 
morning of 24 January, 1951, and (2) an account of his arrest and the 
nature of the charges made against him was published in the Hickory 
Daily Record, a newspaper having a wide circulation throughout the 
Piedmont section of North Carolina and particularly in Catawba County 
where he resides. 

The court below, on motion of defendant, ordered the latter allegations 
stricken from the complaint. Plaintiff excepted and appealed. 


Theodore F. Cummings for plaintiff appellant. 
George D. Hovey and G. A, Warlick for defendant appellee. 


. Barnuitt, J. Special damages, that is, damages which are the natural 
but not necessary result of the alleged wrongful act of the defendant, 
must be pleaded with sufficient particularity to put the defendant on 
notice. Conrad v. Shuford, 174 N.C. 719, 94 S.E. 424; Binder v. Ac- 
ceptance Corp., 222 N.C, 512, 23 S.E. 2d 894. This the plaintiff has 
done. The allegations stricken are a proper and necessary part of his 
complaint. Hence the order striking same must be 
Reversed. 


LUCIAN AUTREY, Emproyer, v. VICTOR MICA COMPANY, EMPLoyeErR, AND 
AMERICAN MUTUAL LIABILITY INSURANCE COMPANY, Carrier. 


(Filed 7 November, 1951.) 


1. Master and Servant § 48—Evidence held to sustain finding that claimant 
was first advised he had silicosis shortly before filing of claim. 


Defendants contended that claimant was advised that he was suffering 
from silicosis some eight years prior to filing claim. The evidence tended 
to show that competent medical authority wrote to other doctors that 
claimant had some silicosis and that such authority advised claimant that 
he “might have silicosis” and that claimant filed a claim therefor with 
his former employer, which claim was dismissed, claimant being told that 
he did not have silicosis. Claimant testified that the first time he was 
informed that he had silicosis by competent medical authority was subse- 
quent to the termination of his employment with defendant employer, 
and that he gave notice thereof to defendant a month later. Held: The 
evidence is sufficient to sustain the finding of the Industrial Commission 
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that claimant was first advised by competent medical authority that he had 
Silicosis subsequent to the termination of his employment with defendant 
employer. 


2. Same— 


Where claimant is first advised that he had silicosis by competent medi- 
cal authority some two and one-half years after he quit his employment 
because of disability, and he files claim for compensation with his em- 
ployer a month after having been so advised, claimant’s claim is filed in 
apt time. G.S. 97-58 (a), (b). 


ApprEaL by defendants from Gwyn, J., at July Term, 1951, of 
MITCHELL. 

Proceeding under the North Carolina Workmen’s Compensation Act, 
Chapter 97 of General Statutes, for compensation, G.S. 97-57, for dis- 
ablement from performing normal labor in the last occupation in which 
plaintiff was remuneratively employed, that is, by Victor Mica Com- 
pany, G.S. 97-54, Beene of the occupational disease of silicosis. G.S. 
97-53 (25). 

The parties hereto sAculete among other things, that plaintiff Lucian 
Autrey was, during the year 1945, an employee of Victor Mica Company 
at an average weekly wage of $35.00; that the company employed more 
than five people, and was subject to and bound by the Workmen’s Com- 
pensation Act; that American Mutual Liability Insurance Company was 
compensation insurance carrier; that plaintiff filed his claim for com- 
pensation for disability from silicosis, and notified defendant employer 
by copy thereof, on 24 April, 1948; and that defendants deny that plain- 
tiff has silicosis or any other lung disease resulting from his employment 
with defendant Victor Mica Company. 

The proceeding was first heard by Chairman J. Frank Huskins, of 
North Carolina Industrial Commission at Spruce Pine, N. C., on 238 
August, 1948, upon testimony of plaintiff, and Dr. C. D. Thomas, Medical 
Director of the Western North Carolina Sanatorium, admitted to be an 
“expert physician and surgeon in so far as t.b. is concerned,” and Dr. 
E. H. Sloop, admitted to be an “expert physician and surgeon,” and Dr. 
Otto J. Swisher, Director of Industrial Hygiene of the State of North 
Carolina, admitted to be an “expert physician and surgeon dealing with 
diseases of the chest and lungs,” and upon certain records pertaining to 
examinations of plaintiff from files of the Western North Carolina Sana- 
torium and from files of Department of Industrial Hygiene of the State 
of North Carolina. 

Plaintiff, Lucian Autrey, testified: That he is 39 years of age; that 
he was employed by Victor Mica Company in 1942, and last worked for 
them on 20 December, 1945, since which time he has been unemployed ; 
that his job with this company for eighteen months was a truck driver 
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hauling mica from the plant in Yancey County,—loading cars; that he 
was exposed to dust, loading boxcars, and in the plant loading the truck; 
that for the remainder of the period ’42 to ’45 he fed the crusher and 
bagged on the inside of the plant,—the dust being a continual thing; that 
the nature of the illness that he contracted was shortness of breath; that 
he has not been able to work, nor has he worked any at all,—not even 
light work, for anybody since he was last employed by Victor Mica Com- 
pany, because he hasn’t had breath to work; and that he has been physi- 
cally unable to do any work. 

Plaintiff continued, saying that when he quit work in December, 1945, 
he went to several doctors, who treated him for asthma, and allergy to 
dust, and then in March, 1948, he had X-rays made by the Health Office; 
that that was when Dr. Thomas made report that he had silicosis; that 
this was the first time he had been informed that he had silicosis; that 
this was 24 March, 1948; that prior thereto he did not know, nor had he 
been advised by any doctor that he had silicosis; that he reported to 
Victor Mica Company in April, 1948, that he was suffering from sili- 
cosis; that since then his general physical condition has been worse; and 
that he is fifty-one pounds underweight,—doesn’t sleep too good; and is 
unable to climb steps or to do any kind of work whatsoever. 

Plaintiff also testified: That from 1935 to 1940 he worked for Tennes- 
see Mineral Company in fine grinding department loading cars and 
bagging; that he was exposed to dust in that department,—just plenty 
of dust, foggy dust that surrounded his work, and that the effect on him 
was “just shorten your breath”; that before he worked for Tennessee 
Mineral he worked for Carolina Mineral Corporation six or seven or 
eight years, as a drill runner, mucker,—part of it open, and part of it was 
heading drill,—dry drilling all of it; and that it was pretty dusty—just 
a foggy dust, about all the time he worked. 

The doctors were in disagreement as to whether or not plaintiff had 
silicosis, Dr. Thomas, basing his opinion on an examination made by 
him 6 May, 1948, gave it as his opinion in this manner: “X-ray of his 
chest shows on the right level of the first interspace small area of density 
which is suspicious of tuberculosis infiltration. There is a slight general 
accentuation of the trunks throughout both lungs, with very mild nodula- 
tion in their outline, probably due to very early silicosis . . . Whatever 
tubercular infection he has, in my opinion, is not a result of silicosis.” 
And the doctor referring to X-ray films made in 1940 and 1942, said: 
“Tt was my opinion at that time that he did have a mild ease of silicosis.” 

Dr. Thomas, on cross-examination, testified: (1) That the record of 
first examination of plaintiff by a doctor at the sanatorium is 13 June, 
1940, following which Dr. S. M. Bittinger wrote letter 18 June, 1940, 
brief outline of which is: “We made X-ray pictures of Mr. Autrey’s 
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chest and also obtained X-rays from the Division of Industrial Hygiene 
in Raleigh, which were made from 1936 to June 4, 1948 (patently 1938). 
These old films when compared with the present ones show, in my opinion, 
slight progression of the chronic lesion. In fact, I think there are present 
now definite nodulations which were not so evident in previous film, and 
I believe that Mr. Autrey has now definite evidence of pneumonokoniosis 
of the silicotic type, though I do not believe that it is very extensive as 
yet. I see no evidence of t.b.” 

(2) That on 30 October, 1940, in letter to Dr. J. T. McDufhe of 
Spruce Pine, N. C., Dr. S. M. Bittinger wrote: “Your patient, Mr. 
Lucian Autrey of Spruce Pine, was re-examined in the Sanatorium 
October 30, 1940. As you will remember, when Mr. Autrey was exam- 
ined here 6-13-40, we found that he did not have any tuberculosis, though 
he did have some chronic lung fibrosis or bronchitis, the former we 
thought due to the changes from silicosis and we advised at that time that 
Mr. Autrey change his occupation and get some light work. Since his 
examination here, Mr. Autrey tells us that his condition has been just 
about the same. He still has a good deal of cough and expectoration, 
the latter with a streak of blood occasionally, and he also complained 
especially of dyspnea. His examination today and fluoroscopic study 
when compared with previous findings show practically no change has 
occurred in the lung pathology. Thus, we still believe that Mr. Autrey 
has no tuberculosis, and we also believe that he has some silicosis with 
quite a good deal of chronie bronchitis and a slight amount of pneu- 
monosis. We advise that Mr. Autrey find some light work such as around 
a filling station or a job as a night watchman. I told him to talk the 
matter over with his former employers and see if they could not find 
some work of this nature for him to take up. I also told him [I felt sure 
you would be glad to help him out in locating some such type of work. 
I also told Mr. Autrey he should be re-examined here in something like 
5 or 6 months.” 

(3) That subsequent to October, 1940, the date of examination made 
by Western North Carolina Sanatorium is a chart of examination on 
3-3-41, but there is no written report on it, and the doctor says, “I do 
not have any record of an examination made between 1940 and 1948.” 

Dr. Thomas also testified that subsequent to the examination, October, 
1940, the next medical record he has on Mr. Autrey is a letter dated 
29 November, 1940, addressed to the North Carolina Industrial Commis- 
sion, in the case of Lucian Autrey v. Tennessee Mineral Products, fol- 
lowing examination made in office of Dr. McDufhe at Spruce Pine, on 
15 November, 1940, signed by Dr. H. F. Easom, member of Advisory 
Medical Commitee on the last page of which he says, “I do not think 
this is a case of silicosis.” 
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And Lucian Autrey, plaintiff, being recalled, testified, “Speaking of 
the letter of November 29, 1940, that was at the time that I had the case 
pending against the Tennessee Mineral Products Company. I was told 
at that time that I did not have silicosis. Dr. Vestal told me that. I 
was not given a work card to go back to work until August ’42. When 
I was given that work card, I went to work for Victor Mica Company. 
From then until December 1945 I was never refused one.” 

Then plaintiff, under cross-examination, continued: “I made a claim 
against the Tennessee Mineral Company in 1940. Dr. Bittinger, he said 
I might have some silicosis and he wanted me out of the plant. I made 
the claim against Tennessee Mineral Company because he said that I 
had some silicosis and I was not able to work in the plant . . . I didn’t 
get to where I wasn’t able to work for Tennessee Mineral Co.... I 
made a claim against them because they laid me off, wouldn’t give me 
work, and I were making claim against them for silicosis at that time. 
I was a little bit short of breath at that time—not bad .. . I regained 
my breath in 1942. I didn’t work any for two years—had no trouble at 
all in 1942. Breathed as good as I ever could ... I didn’t exactly 
know in 1942 when I went to work for Victor Mica Company what 
silicosis was. I had not been told by Dr. Bittinger that . . . a man that 
was short of breath might have silicosis ... He said I might have 
silicosis . . . There was no trial to it. They just throwed it out... 
He told me I might have some symptoms of silicosis and he said he 
thought I should come out of the plant and work on the outside . . .” 

Dr. Sloop, basing his opinion on his own examination, in his testimony 
stated that “it is my opinion then that he does have silicosis.” 

Dr. Otto J. Swisher, basing his opinion on X-ray films of examinations 
in his department, (1) 28 August, 1936, by Dr. Plyler, (2) 6 November, 
1937, by Dr. Easom, (3) 4 June, 1938, by Dr. Vestal, (4) 28 July, 1942, 
by Dr. Vestal, and (5) 28 July, 1948, by himself, testified that the diag- 
nosis of each was “essentially negative” to silicosis; that on 3 August, 
1942, Autrey was given a work card; that he was approved for a work 
eard 28 July, 1948; and that “in the five examinations we have made of 
Mr. Autrey we found no evidence of silicosis . . . that this man is not 
disabled by reason of anything pertaining to silicosis . . . This man is 
disabled, but his disability is in no way related to silicosis.” 

Thereupon, on 14 October, 1949, the hearing commissioner entered an 
order, in which after reviewing the differences in opinions expressed by 
the doctors, reserved decision and award of the Industrial Commission, 
until it shall have received a report from the Advisory Medical Com- 
mittee, and then referred the case to the committee under “mandatory” 
provisions of G.S. 97-68,—directing the attention of the committee to 
the provisions of G.S. 97-69, G.S. 97-70 and G.S, 97-71 for strict com- 
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pliance and to “set forth its opinion regarding all medical questions 
involved in this case, and particularly the following: 

“(1) Does the plaintiff have an occupational disease, to wit, silicosis? 

“(2) If so, is the plaintiff actually incapacitated because of such occu- 
pational disease from performing normal labor in the last occupation in 
which remuneratively employed; that is, driving a truck and loading 
and unloading burlap bags filled with ground mica? 

“(3) If the plaintiff has silicosis, has such disease progressed to such 
degree as to make it hazardous for him to continue employment in a 
dusty trade?” 

The record shows that in a letter dated 27 December, 1949, to the 
Chairman of the North Carolina Industrial Commission, Dr. Swisher, 
Director of Division of Industrial Hygiene, reported that the full Ad- 
visory Medical Committee, naming them, met at the Division of Indus- 
trial Hygiene on 15 December, 1949, for a conference regarding plaintiff ; 
that the committee had very thoroughly reviewed the case reports and 
medical findings, along with all X-rays from the first examination of 
28 August, 1936, through that of 28 July, 1948, and has arrived at a 
final diagnosis; and that the answer to question #1 is “No”; and that the 
committee states that plaintiff does not have an occupational disease, 
to wit, silicosis. 

However, the record also shows in letter dated 25 July, 1950, to North 
Carolina Industrial Commission, signed by all three members of Advisory 
Medical Committee, it is reported that at the request of the Commission 
the committee met at Spruce Pine, N. C. (Drs. Thomas and Swisher, 
Dr. Phillips, and one of plaintiff’s attorneys being present) and exam- 
ined plaintiff on 14 March, 1950, and is of opinion, “after studying the 
case as a whole, that the patient has moderately advanced silicosis, mild 
emphysema, chronic bronchitis, and lymphadenitis (etiology undeter- 
mined), and believes that he does have disability resulting from silicosis 
in the second stage.” 

Thereafter, Dr. Vestal appeared for the committee for examination 
and cross-examination, and testified, concluding, in pertinent part with 
this statement: “Our final finding, though, was that he had silicosis in 
the second degree, moderately advanced silicosis.” 

Thereafter on 19 September, 1950, Chairman J. Frank Huskins, as 
hearing commissioner, after reviewing the evidence and proceedings had, 
made findings of fact, in addition to those covered by stipulation of 
parties as herein first above stated, in pertinent part as follows: 

“9. That from 1942 to 20 December, 1945, the plaintiff was regularly 
employed by defendant employer at an average weekly wage of $35.00. 
That plaintiff was exposed to silica dust in North Carolina for a period 
of two years or longer within the 10 years immediately preceding 20 De- 
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cember, 1945, within the meaning of G.S. 97-63; and was exposed to the 
hazards of silicosis while working for the defendant employer for as 
much as 30 working days, or parts thereof, within the 7 consecutive calen- 
dar months immediately preceding the last day of exposure on 20 Decem- 
ber, 1945. 

“3. That the plaintiff is now suffering from silicosis in its second stage. 

“4. That plaintiff worked for defendant employer from 1942 to 20 
December, 1945, and has been unemployed since he quit work for defend- 
ant employer on that date; . . . that all this work was carried on in the 
State of North Carolina and constituted an injurious exposure within 
the meaning of G.S. 97-57; that from 1985 to 1940, plaintiff worked for 
Tennessee Mineral Corporation in the fine grinding department, loading 
and bagging, and was exposed to silica dust during that period; that prior 
to 1935, he worked for Carolina Mineral Company for 6 to 8 years as a 
mucker and drill runner, doing dry drilling, and was exposed to silica 
dust during that period; . . . that plaintiff’s work for Victor Mica Com- 
pany was performed under conditions constituting an injurious exposure 
to the hazards of silicosis, and that his last injurious exposure, as defined 
in G.S. 97-57, occurred on and immediately prior to 20 December, 1945, 
while plaintiff was employed by defendant employer and while defendant 
carrier was on the risk. 

“5. That plaintiff is actually incapacitated because of silicosis from 
performing normal labor in the last occupation in which remuneratively 
employed, and is thus disabled within the meaning of G.S. 97-54; that 
such disablement occurred at the time of the plaintiff’s last exposure 
on 20 December, 1945. 

“6, That plaintiff was first advised by competent medical authority 
that he had silicosis on or about 24 March, 1948, when Dr. Thomas wrote 
a letter to that effect. 

“7. That plaintiff filed his claim for compensation, and notified his 
employer by copy thereof, on 24 April, 1948. 

“8... . that plaintiff is therefore not a fit subject to rehabilitation 
under the provisions of G.S. 97-61, and is actually incapacitated because 
of silicosis from performing normal labor in the last occupation in which 
remuneratively employed.” 

And “upon all the stipulations, competent evidence, and the foregoing 
findings of fact, the commission makes the following conclusions of law: 

“The question as to whether or not the plaintiff is suffering from 
silicosis is essentially a question of fact. It has been surrounded with 
much doubt and uncertainty since 1940, when Dr. Bittinger intimated 
that plaintiff had silicosis and a claim was filed against plaintiff’s then 
employer. Dr. Vestal decided that plaintiff did not have silicosis at that 
time, plaintiff’s case was dismissed, the usual work card was issued, and 
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plaintiff eventually returned to work for Victor Mica Company in 1942. 
He continued in that employment until 20 December, 1945, at which 
time he ceased working due to shortness of breath, loss of weight, and 
general physical inability to do the job. Then followed a period of medi- 
cal treatment by various doctors finally culminating in X-rays of the 
lungs and an interpretation thereof in March, 1948, by Dr. C. D. Thomas, 
Director of the Western North Carolina Sanatorium at Black Mountain, 
who found plaintiff to be suffering from silicosis and so informed him. 
Medical opinion continued to disagree as to the presence of silicosis in 
plaintiff’s lungs throughout the first hearing in this case on 23 August, 
1949, and the controverted medical question was referred to the Advisory 
Medical Committee under the provisions of G.S. 97-68 through 97-71. 
That committee, composed of three eminent specialists in the field of 
lung diseases, made a detailed study of all X-rays of plaintiff’s lungs 
from 1936 to date and took additional X-rays of their own. This com- 
mittee’s final conclusion is to the effect that plaintiff has moderately 
advanced silicosis, mild emphysema, chronic bronchitis, and lymph- 
adenitis (etiology undetermined), indicating that his disability results 
from silicosis in its second stage. 

“The commission therefore concludes as a matter of law that the plain- 
tiff is suffering from silicosis in its second stage and that he is actually 
incapacitated because of that disease from performing normal labor in 
the last occupation in which he was remuneratively employed, that 1s, 
driving a truck and loading and unloading burlap bags filled with ground 
mica. He is therefore disabled within the meaning of G.S. 97-54, and 
due to the fact that he is now 39 years of age, trained and experienced 
only m the field of mining, possessing only a limited education, physi- 
cally weak and underweight, there is no reasonable basis for the conclu- 
sion that he possesses the capacity of body and mind to work with sub- 
stantial regularity during the foreseeable future in some gainful occupa- 
tion free from the hazards of silicosis. He is thus an unfit subject for 
rehabilitation. ... 

“With reference to defendants’ second contention, that plaintiff’s right 
to compensation is barred by G.S, 97-58, the commission is of the opinion 
that plaintiff’s claim was filed in apt time and that defendants’ contention 
cannot be sustained. This aspect of the case, however, is not without 
difficulty, but our conclusion appears to be consonant with the legislative 
intent and with judicial interpretation.” 

Thereupon, and in conformity therewith, an award was made. 

Defendants appealed therefrom to the full commission, which, after 
“review of the competent evidence, findings of fact, conclusions of law, 
and award made, adopted as its own the findings of fact and conclusions 
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of law of the hearing commissioner, and ordered that the result reached 
by him be affirmed,”—and that accordingly an award issue. 

Defendants appealed therefrom to Superior Court, setting forth specific 
exceptions to certain findings of fact and conclusions of law,—and made 
motion to remand the proceeding to the Industrial Commission for spe- 
cific finding whether, from the record in the case and particularly the 
evidence of Dr. C. D. Thomas, the plaintiff (claimant) was advised by 
Dr. Bittinger, in the year 1940, that plaintiff (claimant) had silicosis 
and should come out of the dusty trades on account thereof, and whether 
plaintiff (claimant) suffered a disablement in 1940 to 1942 from silicosis; 
and for a specific finding whether the plaintiff (claimant) was advised 
by competent medical authority in the year 1940 that he had silicosis. 

Upon hearing in Superior Court, the presiding judge overruled each 
exception taken by defendants, and denied the motion of defendants to 
remand the proceeding, and affirmed the award of the Industrial Commis- 
sion. 

Defendants appeal therefrom to Supreme Court, and assign error. 


W.C. Berry and Warren H. Pritchard for plaintiff, appellee. 
Smathers & Meekins for defendants, appellants. 


Winzorne, J. Defendants, the appellants, state in their brief three 
questions as involved on this appeal, the first two of which call for express 
consideration,—decisions on which are determinative of the third. 

I. It is insisted that the court below erred (1) in overruling defend- 
ants’ exception to the finding of fact, No. 6, by the Industrial Commission 
that plaintiff was first advised by competent medical authority that he 
had silicosis on or about 24 March, 1948, when Dr. Thomas wrote a 
letter to that effect, and (2) in overruling defendants’ motion that the 
cause be remanded to the Industrial Commission for a specific finding 
whether plaintiff was advised by competent medical authority in 1940 
that he was under disablement from silicosis. 

It is urged that this finding involves mixed questions of law and fact, 
which are not supported by the evidence, and that hence the award based 
thereon cannot be upheld. It is pertinent here to note that the statute 
G.S. 97-58 (b) provides that “the time of notice of an occupational dis- 
ease shall run from the date that the employee has been advised by com- 
petent medical authority that he has the same.” 

In this connection it is contended that the record shows without con- 
tradiction that plaintiff was advised by Dr. Bittinger, in 1940, that he 
was under disablement from silicosis, and that, from the exhibits in the 
case and the medical reports, Dr. Bittinger was in the employment of the 
State of North Carolina, as Medical Director of the Western North 
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Carolina Sanatorium for tuberculosis at Black Mountain, and, hence, it 
is assumed that the court will take judicial notice of the public record of 
the State showing the appointment and employment of Dr. Bittinger in 
such capacity. 

However, granting that Dr. Bittinger be a “competent medical author- 
ity” within the purview of the statute, G.S. 97-58 (b), as contended by 
defendants, the finding of fact No. 6 is tantamount to a finding that 
Dr. Bittinger had not advised plaintiff that he had silicosis. And the evi- 
dence shown in the record, when taken in light most favorable to claim- 
ant, is sufficient to support the finding as made. 

True, it is made to appear from the Sanatorium records that Dr. Bit- 
tinger wrote two letters (1) 18 June, 1940, referring to examination of 
13 June, 1940, in which he said: “I believe that Mr. Autrey has now 
definite evidence of pneumoconiosis of the silicotic type, though I do not 
believe that it is very extensive as yet”; and (2) 30 October, 1940, to 
Dr. McDuffic, in which he said: “We also believe that he has some sili- 
cosis with quite a good deal of chronic bronchitis and slight amount of 
pneumonosis.” Neither of these letters appears to be addressed to 
plaintiff. 

On the other hand, plaintiff, testifying on direct examination, stated 
that when Dr. Thomas made report that he, the plaintiff, had silicosis, 
this was the first time he had been informed that he had silicosis; and 
that prior thereto he did not know nor had he been advised by any doctor 
that he had silicosis. And in respect to the claim filed by him against 
Tennessee Mineral Products Company, plaintiff testified: “Dr. Bittinger 

. said I might have some silicosis and he wanted me out of the plant 
... I had not been told by Dr. Bittinger that a man that was short of 
breath might have silicosis . . . He said I might have silicosis .. . He 
told me I might have some symptoms of silicosis and he said he thought 
I should come out of the plant and work on the outside.” 

This testimony is positive and undenied. 

II. Defendants also insist that the court below erred in overruling 
defendants’ exceptions to the conclusions of the Industrial Commission 
holding, generally and in substance, that plaintiff’s claim was filed in apt 
time, and that plaintiff should recover notwithstanding the provisions 
of G.S. 97-58 (a). 

The question here presented is resolved against the contention of de- 
fendants on the authority of the case of Duncan v. Carpenter, 233 N.C. 
492, 64 S.E. 2d 410. 

In the Duncan case, opinion by Denny, J., it is said: “In our opinion, 
by enacting G.S. 97-58, subsections (a), (b) and (c), the Legislature 
intended to authorize the filing of a claim for asbestosis, silicosis or lead 
poisoning where disablement occurs within two years after the last 
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exposure to such disease; and, although disablement may have existed 
from the time the employee quit work, such disablernent, for the purpose 
of notice and claim for compensation, should date from the time the 
employee was notified by competent medical authority that he had such 
disease.” 

In the light of the above holding, the Industrial Commission finds, in 
the present case, that plaintiff is actually incapacitated because of sili- 
cosis from performing normal labor in the last occupation in which 
remuneratively employed, and concludes that he is thus disabled within 
the meaning of G.S. 97-54; that such disablement occurred at the time 
of plaintiff’s last exposure on 20 December, 1945; that he was first 
advised on or about 24 March, 1948, by competent medical authority that 
he had silicosis; and that he filed his claim for compensation and notified 
his employer on 24 April, 1948. 

Hence, the judgment from which appeal is taken is hereby 

Affirmed. 


R. J. CLINARD v. ROY LAMBETH anp MRS. ROY LAMBETH; JOE LAM- 
BETH anp MRS. JOE LAMBETH; B. C. LAMBETH anv MRS. B. C. 
LAMBETH. 

(Filed 7 November, 1951.) 

1. Pleadings § 15— 


A demurrer admits for its purpose the truth of the allegations of fact 
contained in the pleading and relevant inferences of fact necessarily de- 
ducible therefrom, but not conclusions or inferences of law. 


2. Same— 


Upon demurrer a pleading will be liberally construed with a view to 
substantial justice, giving it every intendment in favor of the pleader, 
and the demurrer will not be sustained unless the pleading is fatally 
defective. G.S. 1-151. 


3. Highways §§ 3b, 11— 


A complaint alleging that upon relocation by the State Highway and 
Public Works Commission of an old county road which had been main- 
tained by the Commission, a segment of the old road was abandoned, and 
that defendants closed both ends of the segment of the old road running 
through their lands so as to leave plaintiff without ingress or egress to 
his lands, and praying mandatory injunction requiring defendants to 
reopen the road, is held not subject to demurrer on the ground that the 
cause of action was within the exclusive jurisdiction of the clerk of the 
Superior Court under the statutes relating to neighborhood public roads. 
G.S. 136-67 through G.S. 136-70. 
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4. Highways § 3b— 


5. 


=") 


ad 


8. 


9. 


Where plaintiff alleges that the segment of road in question had been 
used for a highway for a period of twenty-eight years as a matter of right, 
and that upon abandonment of this segment of the road in its relocation 
by the State Highway and Public Works Commission, defendants closed 
both ends of the segment of road abandoned so that plaintiff was cut off 
from his farm with no way of ingress or egress, the complaint is sufficient 
to state a cause of action for mandatory injunction to compel defendants 
to reopen the segment of road notwithstanding the fact that plaintiff does 
not allege that he has a dwelling on his property. 


Injunctions § 6— 


Upon motion for the issuance of a temporary restraining order, both 
parties are entitled to a hearing on their respective affidavits. 


Appeal and Error § 40c— 


On appeal in injunction cases the findings of fact in the lower court 
are not conclusive, and the Supreme Court may review the evidence, but 
this will be done in the light of the presumption that the judgment and 
proceedings below were correct, with the burden on appellant to assign 
and show error. 


Injunctions § 1—. 


Restraining orders may be prohibitory, to preserve the status quo until 
the rights of the parties can be determined, or mandatory, to require the 
party enjoined to do a positive act. 


Same: Injunctions § 6— 


A mandatory injunction will not be issued as a temporary or preliminary 
order except where the threatened injury is immediate, pressing, irrepara- 
ble and clearly established or the party sought to be restrained has done 
a particular act in order to evade injunction which he knew had been or 
would be issued, a mandatory injunction being ordinarily in the nature 
of an execution to compel compliance with the final judgment upon the 
merits. 


Injunctions § 6: Highways § 3b—~Evidence held not to show imminent 


injury justifying issuance of preliminary mandatory injunction, 


Where, in an action by plaintiff to compel defendants to reopen a seg- 
ment of highway which they had closed at both ends on their lands after 
the segment of road had been abandoned by the State Highway and Public 
Works Commission, plaintiff contending that he was thus deprived of all 
ingress and egress to and from his property, it appears from the affidavits 
that no one had lived on plaintiff’s land for a period of five years prior to 
the institution of the suit and that plaintiff had himself closed the road 
on his property for a year and had not removed the stakes on his property 
closing the road until a few days before institution of the action, held, 
the evidence fails to show such immediate, pressing, irreparable and 
clearly established right as to justify the issuance of a preliminary manda- 
tory injunction to compel defendants to reopen the highway pending deter- 
mination of the controversy upon its merits, defendants having contro- 
verted plaintiff’s allegation that he was deprived of all ingress and egress 
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to and from his lands, and maintaining that the Commission and not 
defendants had removed culverts, etc. 


AppraL by defendants from Phillips, J., holding courts of 15th Ju- 
dicial district at Statesville, N. C., on 29 May, 1951. 

Civil action (1) to recover damages for the alleged claim by defendant 
of a section of road abandoned by the State Highway Commission, and 
(2) for mandatory injunction (a) requiring defendants to re-open said 
section of the road and to put it in good condition, and (b) enjoining 
them from interfering with use of it by plaintiff and by the public. 

Plaintiff alleges in his complaint that he is the owner of a tract of 
land in Trinity Township, Randolph County, North Carolina, contain- 
ing approximately sixty-three acres, and having a frontage of approxi- 
mately 2,500 feet on the Old Hopewell Public Road; that defendants own 
lands adjoining plaintiff’s land and the Old Hopewell Road,—some of 
which fronts both sides of the road; that some distance north of land of 
defendants, the Roy Lambeths, said road begins to curve, and the curve 
continues in a southerly direction passing the lands of plaintiff and the 
lands of Joe Lambeth and Mrs. Joe Lambeth, and B. C. Lambeth and 
Mrs. B. C. Lambeth; that at the time plaintiff bought the lands above 
described, 23 March, 1936, the said Old Hopewell Road was being used 
and has been since used continuously and adversely by the neighbors 
living on the adjoining lands to defendants and plaintiff and by the 
general public as a main highway for past 28 years or more; that it was 
used as mail route; that it has been worked and kept up and improved 
by the public at public expense; that the public has used said road for 
said period of years without interference and as a matter of right and 
adversely to all persons whatsoever up and until recently, when the 
defendants attempted to close it; that on account cf the unlawful acts 
of defendants in attempting to close said road, the plaintiff is cut off 
from his farm, the above described lands, with no way to get to and from 
his farm, or to the new road built by the State Highway Commission... 
in order to straighten and improve said Old Hopewell Road; that the 
said State Highway Commission has abandoned the section of the Old 
Hopewell Road on which plaintiff’s lands abut; that the new section is 
in close proximity to the old road; that on account of the unlawful and 
wrongful acts of the defendants, plaintiff has been damaged in the sum 
of $2,000, and if that section of the Old Hopewell Road which has been 
unlawfully and wrongfully closed by defendants is allowed to stay closed 
plaintiff will be irreparably damaged; and that plaintiff is informed and 
believes that he is entitled to mandatory injunction requiring defendants 
to re-open and put in good condition said portion of said road, and 
permanently restraining them from interfering with the use of same by 
plaintiff and by the general public. 
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Wherefore plaintiff prays judgment (1) that he have and recover of 
defendants the sum of $2,000, (2) that an order be made by the court 
directing defendants to re-open and put in good condition that portion 
of said road they have attempted to close; and (3) for costs, and for other 
and further relief to which he may be entitled. 

The cause was heard at Statesville, N. C., on an order requiring de- 
fendants to appear and show cause, if any they have, “why the injunction 
prayed for by plaintiff should not be granted until the final determination 
of the action.” Both plaintiff and defendants offered affidavits—the 
verified complaint of plaintiff with attached map, being treated as such. 

Plaintiff also stated, in his affidavit, that the State Highway Com- 
mission began in Fall of 1950 to rebuild the Old Hopewell Road from 
Trinity South, and, in order to straighten it, cut a new road across the 
lands of defendants, leaving his, the plaintiff’s, land 298.40 feet from it; 
that he has no way to enter the new road since both ends of the segment 
of the old road on which his property abuts had been plowed up and 
closed by defendants; and that the Old Hopewell Road is the only way 
he has in going to and from his land. 

On the other hand, the affidavits and photographs offered by defend- 
ants tend to show: That the Hopewell Road, a county road of Randolph 
County, constructed in 1921, was taken over on 1 July, 1931, for mainte- 
nance, and was maintained by State Highway Commission, which, upon 
its own initiative, relocated, straightened and re-constructed it; that as 
relocated it crossed defendants’ land, and eliminated the segment con- 
stituting the curve which started on, and ran south through land of 
defendant Roy Lambeth to and along the east side of plaintiff’s land to 
and through the lands of defendant Joe Lambeth, and of defendant 
B. C. Lambeth; that this segment of said road was abandoned by the 
State Highway Department, at which time it took up the culverts; that 
this segment of the road is no longer considered a county road under 
supervision of the State Highway Commission and in future will not be 
maintained by it, and, in so far as it is concerned, reverts to the abutting 
owners, as stated in affidavit of the Division Engineer of State Highway 
Commission under whose supervision the road was re-located; that plain- 
tiff is the only property owner on the abandoned segment of the road 
affected by the change; that there is another passable road along the 
western side of plaintiff’s property; that it parallels the road on the east; 
that the dwelling house that was on plaintiffs land, which he rented, 
burned in the year 1949,—since which no one has lived on the land; 
that the outbuildings on plaintiff’s property are much nearer the road on 
the west than they are to the road on the east; that plaintiff’s land has not 
been cultivated or farmed or used in any husbandry-like manner for a 
period of five vears; that (as stated in affidavit of Curtis Reddick) the 
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only driveway entrance to plaintiff’s property from the Hopewell Road 
before the relocation of it, was closed, at request of plaintiff, “one year 
ago,” by stakes or posts driven into the ground across the driveway,— 
five of them, which remained there until a few days prior to the institu- 
tion of this suit on 30 April, 1951, when plaintiff removed, or caused to 
be removed, the three center posts; that after the State Highway re- 
located the road, and abandoned portions of the road at end of defendant 
Roy Lambeth’s property defendants resumed use of the property, and 
defendant Roy Lambeth erected a fence across the abandoned segment 
of the road at his line; that defendants never have committed any act 
themselves to render the Hopewell Road impassable; and that all things 
complained of by plaintiff were done by the State Highway Department, 
except the erection of the fence by defendant Roy Lambeth. 

The court, at such hearing, entered an order in pertinent part as fol- 
lows: “(And it appearing to the court from the allegations of the com- 
plaint that said public road described in the complaint has been ad- 
versely used by the plaintiff and his predecessors in title and the public 
generally for more than 50 years, and that by such adverse and contin- 
uous use by the plaintiff and the general public the plaintiff has acquired 
an easement in and over said public road or strip of land as described 
and shown on the map attached to the complaint). Exception by de- 
fendants to portion in parenthesis. 

“It further appearing from the allegations of the complaint that unless 
the defendants are restrained from interfering with plaintiff’s right to 
the free use of said public road, that the plaintiff will be irreparably 
damaged, for the reason that they have no ingress or egress to said farm. 

“It further appearing to the court that the road in question (the Old 
Hopewell Road) enters the new road built by the State Highway Com- 
mission, both the north and south end of said Old Hopewell Road, and 
(the court is of the opinion that the plaintiff is only entitled to one end 
of the Old Hopewell Road and the new highway and he is given the 
election to choose which end he will take, and the plaintiff informs the 
court that he elects to take the north entrance to his property which 
passes in front of defendants’ Roy and Mrs. Roy Lambeth’s home). 
Exception by defendants to portion in parenthesis. 

“Now, therefore, upon motion of John G. Prevette, attorney for the 
plaintiff, it is ordered, adjudged and decreed that (the defendants above 
named be, and they are hereby ordered to re-open the north portion of 
the Old Hopewell Road as alleged in the complaint and put it back into 
as good condition as it was prior to being closed, as alleged by the plain- 
tiff). Exception by defendants to portion in parenthesis. 

“Tt is further ordered, adjudged and decreed that the defendants above 
named be, and they are hereby restrained from interfering with the 
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plaintiff’s free use and occupancy of the northern part of said road in 
going to and from his farm pending the trial of this cause. 

“(It is further ordered that the defendants are given 18 days within 
which to re-open and put said portion of the road above mentioned in as 
good condition as it was before, including any culverts removed from 
said road when it was closed).” Exception by defendants to portion in 
parenthesis. 

“To the signing of the foregoing judgment, and for errors assigned 
and to be assigned, the defendants except and appeal to Supreme Court 
and assign error.” 

Upon motion of defendants the court stayed action on the mandatory 
injunction, pending final disposition of defendants’ appeal to Supreme 
Court,—defendants to execute supersedeas bond in amount of $500 
within five days. Bond given. 

Defendants also demur ore tenus to plaintiff’s complaint for that: 

“1, This court has no jurisdiction of the subject of the action in that 
it is alleged in the plaintiff’s complaint that the road in controversy has 
been abandoned by the State Highway Department and it is provided in 
General Statutes, Chapter 136, Article 4, that the clerk of the Superior 
Court shall have original and exclusive jurisdiction of an action to re- 
open an abandoned country road. 

“2. That the complaint does not state facts sufficient to constitute a 
cause of action against the defendants in that the plaintiff does not 
allege that he has a dwelling on his property without means of egress 
and ingress thereto and cannot as a matter of law maintain said action.” 


John G. Prevette for plaintff, appellee. 
Schoch & Schoch and Ferree, Gavin & Anderson for defendants, 
appellants. 


Winporne, J. I. At the threshold of this appeal the demurrer ore 
tenus comes up for consideration and decision. 

“The office of demurrer is to test the sufficiency of a pleading, admit- 
ting, for the purpose, the truth of the allegations of fact contained 
therein; and ordinarily relevant inferences of fact, necessarily deducible 
therefrom, are also admitted, but the principle does not extend to the 
admissions of conclusions or inferences of law,” Stacy, C. J., in Ballinger 
v. Thomas, 195 N.C, 517, 142 S.E. 761. See also McCampbell v. B. & L. 
Assn., 231 N.C. 647, 58 S.E. 2d 617, and cases there cited. 

Too, the statute G.S. 1-151 requires that in the construction of a plead- 
ing for the purpose of determining its effect its allegations shall be 
liberally construed with a view to substantial justice between the parties. 
And the decisions of this Court, applying the provisions of this statute, 
hold that every reasonable intendment is to be made in favor of the 
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pleader. A pleading must be fatally defective before it will be rejected 
as insufficient. See King v. Motley, 233 N.C. 42, 6% S.E. 2d 540. 

Applying these principles to the complaint in the case in hand, we are 
unable to say that in no view of the case the court is without jurisdiction 
of the cause, or that the complaint fails to state facts sufficient to con- 
stitute a cause of action. 

The contention of defendants, appellants, that since it is alleged in 
the complaint that the segment of the road in controversy has been aban- 
doned by the State Highway Department, the General Statutes, Chapter 
136, Article 4, vests in Clerk of Superior Court original and exclusive 
jurisdiction of an action to re-open it, does not follow. The statute G.S. 
136-67 defines what is a neighborhood public road, and as so defined 
declares that such roads shall be subject to all the provisions of G.S. 
136-68, G.S. 136-69 and G.S, 136-70 with respect to the alteration, ex- 
tension, or discontinuance thereof, and authorizes any interested party 
to institute such proceeding. However, it does not appear that the alle- 
gations of the complaint bring the abandoned segment of the road in 
controversy within the definition. The pertinent parts of the definition 
read as follows: “All those portions of the public road system of the 
State which have not been taken over and placed under maintenance, or 
which have been abandoned by the State Highway and Public Works 
Commission, but which remain open and in general use as a necessary 
means of ingress to and egress from the dwelling house of one or more 
families ... and all other roads or streets or portions of roads or streets 
whatsoever outside the boundaries of any incorporated city or town in the 
State which serve a public use and as a means of ingress or egress for one 
or more families, regardless of whether the same have ever been a portion 
of any State or county road system, are hereby declared to be neighbor- 
hood roads . . . ete.” And there is no allegation in the complaint that the 
abandoned portion of the road remains open and in general use “as a 
means of ingress to and egress from the dwelling house of one or more 
families,” or serves “a public use and as a means of ingress or egress for 
one or more families.” 

And the contention that complaint does not state a cause of action 
against defendants in that it is not alleged that plaintiff has a dwelling 
on his property without means of egress and ingress thereto, is not ten- 
able. 

It is true that there is a provision in G.S. 136-67 which defines what 
portions and segments of old roads that do not come within the definition 
of “neighborhood public roads,” as above recited, and which provides that 
“the owner of the land, burdened with such portions and segments of 
such old road, is hereby invested with the easement of right of way for 
such old roads heretofore existing.” The first part of the proviso reads: 
“That this definition of neighborhood public roads shall not be construed 
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to embrace any street, road or driveway that serves an essentially private 
use, and all those portions and segments of old roads, formerly a part of 
the public road system, which have not been taken over and placed under 
maintenance and which have been abandoned by the State Highway and 
Public Works Commission and which do not serve as a necessary means 
of ingress to and egress from an occupied dwelling house are hereby ex- 
pressly excluded from the definition of neighborhood public roads, and 
the owner ...,” etc. (as above stated). 

Thus it appears that the allegations of the complaint fail to bring the 
abandoned segment of road in controversy within the definition of roads 
excluded from the definition of “neighborhood public roads” as set forth 
in the proviso, 

But regardless of whether or not the segment of road in controversy 
comes within the proviso, the allegation of the complaint is that the 
public used the highway for a period of 28 years, or more, without inter- 
ference and as a matter of right and adversely to all persons until re- 
cently, when defendants attempted to close it, and that by defendants so 
doing, he, plaintiff, is cut off from his farm, as aforesaid, “with no way 
to get to and from” it, or “to the new road built by the State Highway 
Commission.” These allegations, admitted for the purpose of considering 
the demurrer, are sufficient to withstand the demurrer. Whether or not 
plaintiff is able to make good his allegations is not now of concern. He 
is entitled to an opportunity to do so. Muse v. Morrison, ante, 195. And 
when the facts are established, questions of law arising thereon, and 
bearing upon the relative rights of the parties in respect of the segment of 
the road in controversy, may then be determined. 

IT. Defendants challenge next the orders of injunction entered on the 
hearing on notice to show cause, ete., G.S. 1-492, and we hold properly so, 
on the ground, among others, that the judge not only failed to find any 
facts on which to base the orders, but founded the orders solely upon the 
allegations of the complaint. 

When a motion for an injunction is made returnable before the proper 
judge for a hearing, the parties may appear before him at the time and 
place designated, and the motion is heard upon affidavits. Both parties, 
plaintiff and defendant, are entitled to a hearing on their respective affi- 
davits. McIntosh’s N. C. P. & P., Sec. 873, p. 991. But in the present 
case the language appearing in the orders would seem to show that the 
affidavits and photographic exhibits offered by defendants were not taken 
into consideration. 

However on appeal in injunction cases the findings of fact, if made, by 
the judge of the Superior Court are not conclusive and the Supreme 
Court may “look into and review the evidence.” Still there is a presump- 
tion always that the judgment and proceedings below are correct and the 
burden is upon the appellant to assign and show error. Hyatt v. DeHart, 
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140 N.C. 270, 52 S.E. 781; Plott v. Commrs., 187 N.C. 125, 121 S.E. 
190; Sineath v. Katzis, 219 N.C. 434, 14 S.E. 2d 418. 

Looking into and reviewing the affidavits and exhibits offered by de- 
fendants, in the present case, the purport of which is summarized in the 
statement of the case hereinabove set forth, there is evidence of facts 
which bear materially upon the questions as to whether a prohibitory 
injunction, and a mandatory injunction, or either, should issue, and, if 
the latter, in what respect. 

McIntosh, in his work on North Carolina Pleading and Practice in 
Civil Cases, treating of these forms of injunction summarizes the law as 
it prevails in this State as follows: “A prohibitory injunction is one that 
restrains a party from doing a particular act and preserves the status quo 
until the rights can be determined. This has always been the most usual 
form and the term ‘injunction’ carries with it the general idea of pre- 
vention... 

“A mandatory injunction requires the party enjoined to do a positive 
act, and since this may require him to destroy or remove certain prop- 
erty, which upon a final hearing he may be found to have the right to 
retain, it is not so frequently used as a temporary or preliminary order. 
As a rule such an order will not be made as a preliminary injunction, 
except where the injury is Immediate, pressing, irreparable and clearly 
established, or the party has done a particular act 11 order to evade an 
injunction which he knew had been or would be issued. As a final decree 
in the case it would be issued as a writ to compel compliance in the 
nature of an execution ... The mandatory injunction is distinguished 
from a mandamus, in that the former is an equitable remedy operating 
upon a private person, while the latter is a legal writ to compel the per- 
formance of an official duty.” McIntosh’s N. C. P. & P. in Civil Cases, 
Sec. 851, p. 972. See also Telephone Co. v. Telephone Co., 159 N.C. 9, 
74 S.E. 686; Woolen Mills v. Land Co., 183 N.C. 511, 112 S.E. 24 
Arey v. Lemons, 232 N.C. 531, 61 S.E. 2d 596. 

If it be that the land of plaintiff in the case in hand has not been 
cultivated or farmed or used in husbandry-like manner for a period of 
five years, and the dwelling house on it burned in 1949, and no one has 
since lived on the land, and the only driveway entrance to the land from 
the Hopewell Road was closed by plaintiff a year prior to May, 1951, the 
date on which the affidavits were executed, and remained closed until a 
few days before this suit was instituted, as shown by the affidavits of 
defendants, and not specifically denied by plaintiff, it would not seem 
that the injury to plaintiff, of which he complains against defendant, is 
so “immediate, pressing, irreparable, and clearly established” as to justify 
the extraordinary equitable remedy of preliminary mandatory in- 
junction. 
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Moreover, it appears from defendants’ affidavits that the culverts, 
which the court ordered defendants to replace, were taken up by the 
State Highway and Public Works Commission. 

Furthermore, it appears from defendants’ affidavits that they take 
issue with plaintiff as to his contention that he is without a way of ingress 
to and egress from his land. 

In the light of the above, this Court holds that the order for manda- 
tory injunction, from which appeal is taken, was improvidently entered, 
and is, therefore, set aside, and the cause remanded for further proceed- 
ings in accordance with law. 

Error. 


J.C. DELLINGER v. J. A. CLARK anp Wire, IVA CLARK. 


(Filed 7 November, 1951.) 
1. Judgments § 20a— 
After term, the presiding judge may not vacate a judgment entered 
during the term or substitute another therefor except in conformity with 
a proper proceeding brought for that purpose. 


2. Judgments § 19— 
Judgment may not be rendered out of the county except upon statutory 
authority or by consent of the parties appearing upon the face of the 
record. 


3. Appeal and Error § 22— 
The record on appeal imports verity, and the Supreme Court is bound 
by what it contains. 


4. Judgments § 19—Jurisdiction to render judgment out of term and dis- 
trict is coextensive with consent of parties. 


The court dictated his findings and judgment to the court stenographer, 
including the taxing of costs. Upon objection as to this phase, the court 
requested briefs on the matter of costs, and it was agreed that the stenog- 
rapher should mail her transcript to the judge for signature, and it ap- 
peared of record that the parties agreed that the judge might enter judg- 
ment out of term and out of the district. Held: The consent of the parties 
was without limitation, and therefore the trial judge had jurisdiction to 
correct a finding and render a different judgment upon his conclusion that 
the judgment dictated to the reporter was erroneous, and the contention 
that he had jurisdiction to determine only the matter of costs out of the 
district and out of term is untenable, the presumption being in favor of 
jurisdiction, with the burden on the party asserting the contrary to show 
want of jurisdiction. 


5. Judgments § 20a-—— 


Where the judge dictates his findings of fact and judgment during term 
time, and it is agreed the stenographer should mail her transcript to him 
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under consent of the parties that he might render judgment out of term 
and out of the district, the matter is in fleri until final rendition of the 
judgment, and the judge has the power to alter his findings as contained 
in the transcript and to correct the judgment for error of law. 


Ervin, J., took no part in the consideration or decision of this case. 


APPEAL by defendants from Gwyn, J., at June Term, 1951, of Burke. 

Civil action for trespass, which, on answer filed, resolved itself into an 
action in ejectment to try title to land, involving issues of (1) the loca- 
tion of a disputed boundary line and (2) adverse possession. 

The parties, by oral consent entered in the minutes as provided by 
G.S. 1-184, waived a jury trial and agreed that the court might hear the 
evidence, find the facts, and render judgment. 

The case was the last one tried during the term, and the parties stipu- 
lated “that the Court might sign the Findings of Fact and Judgment. . . 
out of Term .. .” Nevertheless, the trial judge, before leaving the bench, 
announced his intention of finding and adjudging that the defendants had 
acquired by adverse possession two small corners of the land in contro- 
versy, and that the rest was owned by the plaintiff. It appears, however, 
that the judge later, and before signing the findings of fact and judgment, 
concluded that his original impression as to the validity of the defend- 
ants’ claim of title by adverse possession was erroneous (in failing, inter 
alia, to take into consideration the rule that one adverse possession may 
not be tacked to another to make out title by prescription under color of 
title when the deed under which the last occupant claims title does not 
include the land in dispute. Jennings v. White, 189 N.C. 23, 51 S.E. 
799). At any rate, by the findings and judgment as later signed by 
Judge Gwyn at Reidsville, it is found and adjudged that the plaintiff is 
the owner of all the land in controversy. The defendants, by this appeal, 
challenge the action of the court in signing, out of the county and out of 
the district, findings and judgment at variance with the court’s intended 
decision as announced at the end of the trial. The single question raised 
by the appeal is whether the court had jurisdiction to enter such findings 
and judgment after expiration of the term at which the case was tried. 

The case on appeal as settled by the court below discloses in substance 
these controlling factual recitals: 

1. That at the conclusion of the trial and after the taking of evidence, 
including documentary proofs of title and the testimony of some ten 
witnesses, “arguments by counsel were addressed to the court, lasting 
approximately two hours or longer and relating to various disputed mat- 
ters, among which was the taxing of costs.” 

2. “At various times during the arguments comments were evoked by 
the court. At one stage . . . the court remarked in substance that it was 


N. C.] FALL TERM, 1951. 421 
DELLINGER Vv. CLARK. 


half a mind to convene a special venire for the following Monday, and 
return to Morganton, impanel a jury and start the trial anew, striking 
out the agreement of the parties waiving jury trial . . ., to which remark 
counsel for the plaintiff kept silent, and counsel for defendant said, in 
effect, ‘Oh, no, your Honor, don’t do that,’ and further and in the same 
exchange between counsel and court, counsel for the defendant suggested 
that the court take the case out of the district . . . and render verdict 
and judgment.” 

3. “In response to this suggestion from counsel for defendant, counsel 
for plaintiff expressed acquiescence, and the court thereupon dictated 
such an order to the stenographer . . . in words as follows: ‘It is agreed 
that the Court might sign the Findings of Fact and Judgment out of the 
County, and out of Term, and mail same back.’ ” 

4, “During the last several hours of the trial, the court dictated to the 
stenographer several proposed findings relating to more than one matter. 
At one stage of the proceedings the Court began the dictation of a portion 
of a proposed judgment in words taxing the defendants with all costs, 
although in the same proposed judgment allowing the defendants a small 
portion of the land by adverse possession. Upon urgent objection by 
counsel for the defendants, the Court reconsidered what it had already 
announced with respect to costs, and announced that it desired of both 
counsels briefs submitted upon the matter.” 

5. Before leaving Morganton on 21 June, the court “indicated that its 
judgment would be adverse to the plaintiff as to two corners of the land 
in controversy,” and went back upon the land and pointed out to the 
surveyor these two areas, and “said areas . .. were actually surveyed 
and marked in the presence of the court.” Thereupon, “the plaintiff gave 
notice to the Court of his intention to appeal from the proposed Findings 
of Fact and proposed Judgment to the extent, and in case, said Judgment 
may be favorable to the defendants. Whereupon, the Court, at Morgan- 
ton on 21 June, dictated and signed” regular form entries of appeal to 
the Supreme Court for the plaintiff. 

6. “As a result of extensive argument of the counsel and colloquy 
between counsel and Court, . . . a proposed draft of findings of fact and 
judgment as dictated by the Court was transcribed by the stenographer 
from her notes and pursuant to agreement by counsel . . . was sent by 
the stenographer to” Judge Gwyn at Reidsville, N. C., and later “counsel 
for the plaintiff sent the Court at Reidsville a brief appertaining to the 
question of cost, and also cited to the Court an authority with respect 
to the question of adverse possession.” 

The “proposed draft of findings and judgment” (transcribed by the 
stenographer and sent to the Judge) for the sake of brevity is omitted 
herefrom. However, it contains in substance these findings: (1) “that 
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the record title in the plaintiff is paramount ... to the record title of 
the defendant”; (2) that no part of the land in controversy is “embraced 
in the defendants’ deed”; but that (3) “a part of the land in controversy 
has been possessed by the defendant(s) and those under whom he claims 
adversely, . . . and as of right for a period of more than 20 years prior 
to the institution of this suit, and by virtue of such actual possession the 
defendant is now the owner thereof.” 

7. “Whereupon, at Reidsville, N. C., out of the district, in accordance 
with agreement of the counsel, the Court, considering the matter in fiert, 
signed and executed the Findings of Fact, striking from the stenographie 
draft certain portions,” the portions so struck out being those indicating 
that the defendants have been in adverse possession of, and have thereby 
acquired title to, parts of the land in controversy. 

8. This further recital appears in the statement of case on appeal, as 
settled by the court below: “The Court, upon further consideration, at 
Reidsville, concluded that the Court was in error in applying the princi- 
ples of law relative to adverse possession. The Court considered that 
although it had announced what it intended as its Judgment, that final 
Judgment was not rendered until the Judgment was signed, and that it 
remained zn fiert. By agreement of the parties, the question of costs was 
to be briefed and determined by the Court and the Judgment was to be 
signed out of the District. Thereupon, the Court signed the Judgment as 
appears of record, together with the findings of fact, as modified.” 

9. “At the same time that the Court signed . . . the foregoing findings 
of fact .. ., and at the same place, Reidsville, N. C., and pursuant to 
agreement of counsel, the Court signed and executed” two judgments 
thereon. These judgments, for the sake of brevity, are not copied herein. 
In substance they embrace the following: 

The first judgment adjudicates “that the Findings of Fact heretofore 
made in this case be modified as follows: the findings that the defendants 
are owners of two small irregular parts of the lands in controversy are 
stricken”; (2) “that the defendants are not the owners of any portion of 
the lands in controversy”; (3) as to adverse possession, “that the posses- 
sion of the defendants (a) was not sufficiently hostile and exclusive as to 
meet legal requirements”; or (b) if sufficiently hostile and exclusive, “the 
duration of such possession is not satisfactorily disclosed.” 

The second judgment refers to the findings of fact and adjudicates that 
the plaintiff is the owner and entitled to the possession of all of the land 
in controversy, describing it, and taxes the defendants with the costs. 

To the findings of fact filed and the judgments entered by the court 
below, the defendants excepted and appealed, assigning errors. 
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Mull, Patton & Craven for plaintiff, appellee. 
Horton & Carter and Russell Berry for defendants, appellants. 


Jounson, J. It is settled law in this jurisdiction that after a term of 
Superior Court has ended, the presiding judge may not vacate a judg- 
ment entered during the term, or substitute another therefor, except in 
conformity with a proper proceeding brought for that purpose. Bisanar 
v. Suttlemyre, 193 N.C. 711, 188 S.E. 1; Dunn v_Taylor, 187 N.C. 385, 
121 S.E. 659; Ramsour v. Raper, 29 N.C. 346. ‘Nor may a judge of the 
Superior Court render judgment outside of the county in which the action 
is pending, unless authorized to do so by statute, or by consent of the 
parties. Patterson v. Patterson, 230 N.C. 481, 53 S.E. 2d 658; Gaster 
v. Thomas, 188 N.C. 346, 124 S.E. 609; Brown v. Mitchell, 207 N.C. 132, 
176 S.E. 258. And where consent is relied upon as authority to sustain a 
judgment entered outside of the county, the facts in respect to the consent 
must appear on the face of the record. Jeffreys v. Jeffreys, 213 N.C. 531, 
197 S.E. 8. 

Here, it is conceded that the trial judge had no statutory authority to 
render judgment out of the county. But it does appear on the record that 
it was stipulated and agreed “that the Court might sign the Findings of 
Fact and Judgment out of the County, and out of Term, and mail same 
back.” Where this appears, the judge’s authority to enter judgment is 
coextensive with the consent conferred. Gaster v. Thomas, supra (188 
N.C. 346) ; Pate v. Pate, 201 N.C. 402, 160 S.E. 450). 

The defendants contend that the foregoing stipulation is insufficient to 
support the findings and judgment entered by the court. They point to 
these facts disclosed by the record: (1) that the judge before leaving the 
bench announced his intention to render judgment finding and adjudi- 
eating that the defendants had acquired by adverse possession two corners 
of the land in controversy, with the rest being owned by the plaintiff; 
(2) that the judge went with the parties and their attorneys upon the 
land and pointed out to the surveyor these two areas and had them 
actually surveyed out and marked in the court’s presence; (3) that on 
returning to the courtroom the judge then dictated to the court stenog- 
rapher his intended findings of fact and judgment in accordance with his 
previous announcement, with direction that the stenographer mail tran- 
script of the dictation to him at Reidsville; (4) in concluding the dicta- 
tion, the judge indicated that the defendants would be taxed with the 
costs; (5) that on objection by counsel for the defendants, the judge 
reconsidered his announcement as to costs, and requested counsel on both 
sides to submit briefs upon the question of costs; (6) that the plaintiff 
gave notice of his intention to appeal to the Supreme Court, and the judge 
dictated into the record his appeal entries. 
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The defendants urge that these facts appearing of record, it follows 
as a matter of law therefrom that the judge rendered judgment on all 
issuable matters before the term of court expired; that therefore nothing 
remained in fiert except the matter of costs. Thus, the defendants reason 
that when the judge left the bench, his authority over the case was ex- 
pended, except as to taxing the costs and performing the ministerial act 
of signing the findings of fact and judgment as previously dictated to the 
court stenographer. (Brown v. Harding, 170 N.C. 253, p. 261, 86 S.E. 
1010; Belcher v. Cobb, 169 N.C. 689, 86 S.E. 600). Accordingly, the 
defendants insist that the judgment later signed by the judge, in Reids- 
ville, substantially modifying his previously announced findings and deci- 
sion, is a nullity for want of jurisdiction. 

But the stipulation authorizing the court to sign the findings of fact 
and judgment out of term and out of the county goes beyond the limits 
conceded by the defendants. The stipulation does not limit the court to 
any specific decision, announced or unannounced; nor does it relate to 
any specific phase or phases of the case. In fact, the record indicates that 
the stipulation was dictated into the record by the presiding judge after 
counsel for the defendants had suggested without qualification “that the 
Court take the case out of the District and render judgment and verdict.” 

The record on appeal imports verity, and this Court is bound by what 
it contains. Southerland v. Crump, 199 N.C. 111, 153 S.E. 845; Tomlin- 
son v. Cranor, 209 N.C. 688, 184 S.E. 554. 

The court below had the power to consider and inquire into the facts 
in respect to, and determine, subject to review, the question of its juris- 
diction. Jones v. Owl Co., 202 N.C. 328, 162 S.E. 741; 21 C.J.S., Courts, 
Sec. 1138. And the court having acted in the matter, every presumption 
not inconsistent with the record will be indulged in favor of jurisdiction. 
McKellar v. McKay, 156 N.C. 283, 72 S.E. 875; 21 C.J.S., Courts, See. 
96. See also Henderson County v. Johnson, 230 N.C. 7238, 55 S.E. 2d 
502; Williamson v. Spivey, 224 N.C. 311, 30 S.E. 2d 46; Graham v. 
Floyd, 214 N.C. 77, 197 S.E. 873. The burden is on the party asserting 
want of jurisdiction to show such want. 21 C.J.S., Courts, Sec. 96, p. 149. 

It appears that the trial court interpreted the stipulation as holding 
in fiert the decision in toto until the final findings and judgment should 
be signed. Upon this record the contrary has not been made to appear. 
Therefore, the trial and judgment below will be upheld. 

No error. 


Ervin, J., took no part in the consideration or decision of this case. 
? 3 
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J. L. HAGAN v. L. B. JENKINS, MARY TAPP JENKINS, W. H. JONES anpb 
LULA B. JONES, Partners, TRADING aS JENKINS-JONES MOTOR 
COMPANY. 

(Filed 7 November, 1951.) 


1. Master and Servant § 6f— 


In this action by an employee for wrongful discharge, plaintiff’s evidence 
held not to show that he voluntarily terminated his employment or was 
guilty of such derelictions of duty as would justify his discharge, and 
nonsuit was properly overruled. | 


2. Master and Servant § 2b— 


Upon acceptance of employment the law implies a promise or covenant 
on the part of employee to render in good faith efficient service and not 
to give legal ground for dismissal or discharge during the term of the em- 
ployment, but an instruction to the effect that the law implies that the 
employee would fulfill his obligations in this respect is erroneous. 


3. Appeal and Error § 22— 


The record imports verity and the Supreme Court is bound by its 
contents. 


4. Master and Servant § 6f— 


Plaintiff was employed at a stipulated weekly salary plus additional 
incentive pay to accrue if he remained with the employer twelve months 
and planned to continue with the company thereafter. Held: In plaintiff's 
action for wrongful discharge, an instruction to the effect that plaintiff 
was not obligated to serve any specified time but that he would forfeit his 
right to incentive pay if he voluntarily quit or was discharged for ineffi- 
cient service or other legal grounds, before the twelve month period, is 
erroneous, since the incentive pay would not accrue unless he remained 
in the employment for twelve months at least, and he cannot forfeit a 
right which had not accrued. 


5. Trial § 3ib— 


The conclusion as to the law as expressed in an opinion of the Supreme 
Court is the guide and not the reasoning by which the conclusion is 
reached, and it is not always proper or permissible for a trial judge to 
charge in the language used by the Supreme Court in discussing the rea- 
sons for its conclusion in the case. 


6. Master and Servant § 6f— 


Where the contract of employment of plaintiff is at a weekly wage with 
incentive pay to accrue if he remained with the company twelve months 
and planned to continue in its employment thereafter, it is necessary upon 
the trial that it be determined whether the contract was one of employ- 
ment from year to year or a hiring at will from week to week with the 
understanding that the employee was to receive the incentive pay if he 
remained with the company for at least twelve months, since until this 
question is determined the rights of the parties cannot be correctly ad- 
judicated. 
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—-- 


7. Same—- 


In an action for wrongful discharge in which defendant offers evidence 
of justification for the discharge for inefficient service, the court should 
define the terms “legal justification,” “sufficient cause,” and “wrongful 
discharge.” 


AppEAL by defendants from Morris, J., June Term, 1951, Lenorr. 

Civil action to recover loss of salary and incentive commission result- 
ing from the alleged wrongful discharge of plaintiff. 

Plaintiff, a parts salesman for defendants, was, on 1 January 1949, 
promoted to the position of manager of the parts department at $60 per 
week plus an additional incentive payment of 3% of the net profits of 
the company “before income taxes,” the incentive payment to accrue if 
he remained with the company the entire twelve months and planned to 
continue with it thereafter. | 

On 23 June 1949, defendant W. H. Jones, manager of defendant com- 
pany, notified plaintiff that he was being reduced to the rank of parts 
salesman and would not be entitled to his incentive commission at the 
end of the year. Jones requested him to sign a written waiver of his 
right to the commissions. Plaintiff refused to sign and was thereupon 
told that he was “through” with the company. This is plaintiff’s version 
of the alleged discharge. 

Defendant offered evidence of various derelictions of duty on the part 
of plaintiff as justification for the discharge—repair orders were lost, 
sales of parts diminished materially, defective Ford parts were not 
returned promptly, the inventory of parts readily salable was insufficient 
to meet current demands, and the like-—-which caused defendants sub- 
stantial loss. They also plead and offer evidence tending to show that 
plaintiff voluntarily terminated his employment as manager and accepted 
his old position as parts salesman. 

Plaintiff admitted some of the charges, such as the loss of repair orders 
and the depreciated volume of sales, but contended such apparent failures 
of his department to measure up to a reasonable standard in these re- 
spects was not due to causes which would justify his discharge. 

The court submitted appropriate issues to the jury which were an- 
swered in favor of plaintiff. From judgment on the verdict, defendants 
appealed. 


Thos. J. Whate for plaintiff appellee. 
Jones, Reed & Griffin for defendant appellants. 


Barnuity, J. While defendants offered substantial evidence tending 
to show that plaintiff failed to perform his part of the contract, and 
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plaintiff made certain admissions in respect thereto, plaintiff’s evidence 
is not such as to warrant the conclusion, as a matter of law, either that 
he voluntarily terminated his employment or was guilty of such dere- 
lictions of duty as would justify his discharge. On this record these 
are questions for the jury to decide. Hence the motion to nonsuit was 
properly overruled. 

During its charge to the jury the court instructed it as follows: 

“You will understand, of course, that upon the acceptance of such 
offer, if in fact you find such offer was made and the same was accepted 
by the plaintiff, the law itself implied or does imply that during the 
employment the employee, in this case the plaintiff, would in good faith 
render efficient service and that he would not give legal grounds for his 
dismissal or discharge from the service of defendants.” 

When plaintiff accepted employment as manager of defendants’ parts 
department, the law implied a promise or covenant on his part to comply 
with, and render the services contemplated by, the contract; that he would 
render efficient, faithful, and continuous service; and in all other respects 
comply with and fulfill his part of the contract. Ivey v. Cotton Mills, 
143 N.C. 189; Anno, 49 A.L.R. 474. 

The law does not, however, raise any presumption or implication that 
plaintiff had performed the contract on his part and had not given any 
legal grounds for the termination of his employment. 

The correct rule and the one stated by the court below are so similar 
in wording as to raise a conjecture that the error was due to a slip of the 
pen of the court reporter rather than a slip of the tongue of the judge. 
Insert after the words “does imply” the words “a promise or covenant” 
and we have a correct statement of the true rule. Even so, the record 
imports verity and we are bound by its contents as it comes to this Court. 

The court also instructed the jury as follows: 

“Under such incentive plan the plaintiff was not obligated to serve 
any specified time, but the penalty imposed upon him, if in fact you find 
such plan existed, for voluntarily quitting the employment of the defend- 
ants, or if he was discharged for inefficient service or other legal ground, 
he would have forfeited or did forfeit the rights accruing to him to 
participate in the incentive plan agreement.” 

No rights accrued to plaintiff under the incentive plan unless he 
remained with the company “the entire twelve months” and planned “to 
continue with the company.” The defendants contend that plaintiff 
voluntarily abandoned the contract or quit without legal justification. 
To say that by so doing he incurred a penalty and forfeited a right that 
did not then exist presented a persuasive reason for the jury to find the 
discontinuance of the contract was not due to his fault. 
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No doubt the charge was prompted by what was said in Roberts v. 
Mills, 184 N.C. 406, 114 S.E. 530. But it is not, in every instance, 
proper or permissible for a trial judge, in his charge, to adopt the lan- 
guage used by this Court in discussing the reasons for its conclusion in 
a given case. Quinn v. R. R., 2138 N.C. 48, 195 S.E. 85. The conelusion 
as to the law, as expressed in the opinion, and not the reasoning, is the 
guide. Strictly speaking, there can be no forfeiture of a right which 
has not accrued. Hence the instruction involves an interpretation of the 
contract which might well have influenced the verdict of the jury. — 

We have taken note of the exception to this excerpt from the charge 
for another and more important reason. The plaintiff alleges a contract 
of hiring on an annual basis. The first issue is framed in accord with 
this allegation and the theory of the trial, with the exception of the noted 
departure, was that plaintiff was relying upon a contract that was to run 
from year to year. 

It is evident that only the incentive plan part of the contract was re- 
duced to writing. As to the oral provisions, the plaintiff merely testified 
he was promoted and was to receive $60 per week for his services. 

Therefore, when plaintiff’s testimony is considered as a whole, the 
court’s conclusion that under the incentive plan plaintiff was not obli- 
gated to serve any specified time may constitute the correct interpretation 
of the contract. On the other hand, “the full twelve months” might pos- 
sibly refer to the twelve months plaintiff had agreed to serve, if such was 
the fact.. This we need not now decide. Indeed, the record does not 
leave us in position to decide with any degree of certainty. 

- The point is, the only interpretation the court placed on the contract 
is contained in this instruction and under its interpretation the contract 
was a hiring at will, or from week to week, with the understanding that 
plaintiff was to receive additional compensation if he remained with the 
company for at least twelve months. If it 1s or was this type of contract, 
the defendants were as free to discontinue the employment as plaintiff 
was to leave. They would be hable in damages only in the event they 
discontinued the employment for the ulterior purpose of depriving plain- 
tiff of his incentive pay, and then only to the extent of such loss. 

Thus it appears that the instruction is in direct conflict with the plain- 
tiff’s allegations, the theory of the trial, and other parts of the charge. 
Upon its correctness the rights of the parties in large measure depend. 
Neither plaintiff nor defendants can have a fair trial under the law 
until the question is settled and the case is disposed of under the rules 
applicable to the contract as it actually existed. This may resolve itself 
into an issue of fact for the jury to decide from the evidence under ap- 
propriate instructions from the court. This, as other questions, must be 
left for determination by the trial judge. | 
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What, under the circumstances of this case, constitutes legal justifica- 
tion for a discharge of plaintiff and what a wrongful discharge? The 
exceptions of defendants are not sufficient to present these questions as 
they seek to do. However, as the terms “legal justification,” “sufficient 
cause,” and “wrongful discharge” are essential to a proper charge in this 
case,-it would be well for the judge presiding at the next trial to define 
and explain their meaning as applied to the evidence in this case. 

For the reasons stated there must be a 

New trial. 


MARY BEAN LUTHER v. ERVIN CHARLIE LUTHER. 
(Filed 7 November, 1951.) 


1. Contempt of Court § 2a— 


A proceeding for contempt under G.S. 5-1 and a proceeding as for con- 
tempt under G.S. 5-8 are distinct, the first relating to acts or omissions 
having a direct tendency to interrupt the proceedings of the court or to 
impair the respect due its authority, and the latter to acts or neglects 
tending to defeat, impair, impede, or prejudice the rights or remedies of 
a party to an action pending in the court, the distinction being important 
because of difference in procedure, punishment and the right of review. 


2. Same: Contempt of Court § 7-— 


Punishment for refusing to sign a consent judgment upon the court’s 
finding that the consent judgment incorporated the agreement of the 
parties to settle the matters in litigation and that the refusal to sign same 
constituted misconduct by which the rights or remedies of the other party 
were defeated, impaired, delayed or prejudiced, is a punishment as for 
contempt under G.S. 5-8, and is appealable, G.S. 5-2 having no application. 


3. Waiver § 2— 
A waiver is the voluntary and intentional relinquishment of a known 
right. 


4. Contempt of Court § 7— 


The payment of a fine imposed in proceedings as for contempt to prevent 
having to go to jail is not a waiver of the right to appeal from the order. 


5. Contempt of Court § 2d— 


Where the parties to litigation agree to a settlement, but one of them 
refuses to sign the consent judgment embodying the terms of the agree- 
ment, such party may not be held as for contempt under G.S. 5-8, since 
such party is not a person selected or appointed to perform a ministerial 
or judicial service. . 


6. Judgment § 1— 


A consent judgment is merely a contract between parties to litigation 
entered on the records of the court with its approval. 
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7. Contempt of Court § 2d— 


In a suit for alimony without divorce the parties agreed to settlement. 
Thereafter plaintiff wife refused to sign the consent judgment incorporat- 
ing the agreement, which included relinquishment of her dower. Held: 
She may not be held as for contempt in refusing to sign the judgment, 
since parol promises to surrender dower are unenforceable, G.S. 22-2, and 
since contracts between husband and wife made during coverture must be 
reduced to writing and adjudged not to be injurious to the wife, G.S. 52-12, 
G.S. 52-13, and therefore she cannot be held guilty of misconduct in refus- 
ing to execute a contract outlawed by the Legislature. 


8. Same— 


Contempt proceedings will not be entertained at the instance of a person 
attempting to coerce his adversary into making a contract. 


9. Same— 


A breach of contract, even though it be a refusal to sign a consent judg- 
ment embodying settlement of matters in litigation, cannot be held punish- 
able as for contempt under G.S. 5-8. 


AppraL by plaintiff from Bennett, Special Judge, at the July Term, 
1951, of the Superior Court of RanpoLtepx County. 

Proceeding as for contempt. 

The facts are these: 

1. The defendant, Ervin Charlie Luther, and the plaintiff, Mary Bean 
Luther, are husband and wife. Unhappy differences arose between them, 
and the defendant was bound over to the superior court of Randolph 
County on the charge of assaulting and seriously injuring the plaintiff 
with a deadly weapon with intent to kill. 

2. The plaintiff forthwith sued the defendant in the superior court of 
Randolph County for alimony without divorce upon & complaint stating 
several matrimonial offenses, and the defendant answered, denying such 
offenses and pleading affirmative defenses. 

3. The plaintiff made application to the presiding judge at the July 
Term, 1951, of the superior court of Randolph County for alimony pend- 
ing the action. After hearing the affidavits and testimony relating to the 
application, the judge announced orally that “he found the facts to be as 
alleged by the plaintiff,” and that he would sign an order during the term 
allowing her temporary subsistence from the estate or earnings of the 
defendant. 

4. The plaintiff and the defendant thereupon parleyed for sometime. 
Counsel for plaintiff thereafter “stated in open court ... that plaintiff 
had agreed to accept certain property and money in full settlement of all 
claims against the defendant ... and that a consent judgment em- 
bracing said agreement was to be signed by the parties.” 
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5. Subsequently the defendant tendered to plaintiff for signing a pro- 
posed consent judgment aptly phrased to transfer the defendant’s shares 
in an electric stove, a refrigerator, and a washing machine to plaintiff; 
to bind the defendant to convey “his interest in... . the homeplace in 
Randolph County, and his interest in 34 acres of land in Montgomery 
County” to plaintiff; to obligate the defendant to make specified pay- 
ments totaling $194.00, including $94.00 for hospital and medical ex- 
penses incurred in the treatment of plaintiff for personal injuries 
allegedly inflicted on her by him; to release the “respective curtesy and 
dower interests” of the defendant and plaintiff “in and to any property 
owned now or in the future by the other”; and to release the defendant 
from liability to plaintiff “for alimony, support, maintenance, or for any 
other purpose whatsoever.” 

6. The plaintiff refused “in open court .... to sign a consent to 
(the proposed) judgment” tendered by defendant, and assigned as the 
reason for her refusal that the proposed judgment did not conform to the 
oral compromise agreement made by the parties. 

7. The judge found ag a fact “that said judgment substantially in- 
corporates the agreement” between the parties; and concluded as matters 


of law “that said refusal .. . of the plaintiff constitutes a violation of 
duty and misconduct by which the rights or remedies of the defendant in 
the ... cause now pending ... may be defeated, impaired, delayed 


and prejudiced” and that by reason thereof “the plaintiff is in direct 
contempt of court.” The judge thereupon entered an order fining plain- 
tiff $50.00 for such “contempt of court.” 

8. The plaintiff excepted to the order and appealed from it to the 
Supreme Court, giving notice of her appeal in open court and assigning 
the order as error. As she noted her appeal, she paid the fine under pro- 
test to avoid commitment to jail for its nonpayment. 


Ottway Burton for plaintff, appellant. 
Smith & Walker for defendant, appellee. 


Ervin, J. This question arises at the outset: Does G.S. 5-2 preclude 
the plaintiff from prosecuting this appeal from the judgment imposing 
the penalty upon her? 

A person guilty of any of the acts or omissions enumerated in the eight 
subsections of G.S. 5-1 may be punished for contempt because such acts 
or omissions have a direct tendency to interrupt the proceedings of the 
court or to impair the respect due to its authority. A person guilty of 
any of the acts or neglects catalogued in the seven subdivisions of G.S. 
5-8 is punishable as for contempt because such acts or neglects tend to 
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defeat, impair, impede, or prejudice the rights or remedies of a party to 
an action pending in court. 

It is essential to the due administration of justice 1m this field of the 
law that the fundamental distinction between a proceeding for contempt 
under G.S. 5-1 and a proceeding as for contempt uncer G.S. 5-8 be recog- 
nized and enforced. The importance of the distinction lies in differences 
in the procedure, the punishment, and the right of review established by 
law for the two proceedings. 

We are concerned on this appeal with only one of these differences, 
1. @., the right of review. 

The right of review in proceedings for contempt is regulated by G.S. 
5-2, which denies to persons adjudged guilty of contempt in the superior 
court the right of appeal to the Supreme Court in all cases arising under 
subsections one, two, three, and six of G.S. 5-1, and also in those cases 
arising under subsections four and five of G.S. 5-1 where the “contempt 
1s committed in the presence of the court.” 8S. v. Little, 175 N.C. 743, 
94 S.E. 680. 

G.S. 5-2 has no application, however, to proceedings as for contempt 
under G.S. 5-8. Cromartie v. Commissioners, 85 N.C. 211. As a con- 
sequence, no legal impediment bars a person, who is penalized as for 
contempt, from obtaining a review of the judgment entered against him 
in the superior court by a direct appeal to the Supreme Court. Our 
decisions show that such right of appeal has been exercised in proceedings 
as for contempt without question for upwards of a hundred years. Pat- 
terson v. Patterson, 230 N.C, 481, 53 S.E. 2d 658; Lamm v. Lamm, 229 
N.C. 248, 49 S.E. 2d 403; Hilder v. Barnes, 219 N.C. 411, 14 S.E. 2d 
249; Smithwick v. Smithwich, 218 N.C. 508, 11 S.E. 2d 455; Dyer v. 
Dyer, 213 N.C. 634, 197 S.E. 157; S. v. Moore, 146 N.C. 653, 61 S.E. 
463; In re Young, 187 N.C. 552, 50 S.E. 220; Green v. Green, 130 
N.C. 578, 41 S.E. 784; In re Gorham, 129 N.C. 481, 40 S.E. 311; 
Delozer v. Bird, 123 N.C. 689, 31 S.E. 834; Cromartie v. Commission- 
ers, supra; LaFontaine v. Southern Underwriters, 88 N.C. 183; Wood v. 
Wood, 61 N.C. 538. The right was successfully invoked by the appellants — 
in the comparatively recent proceeding entitled S. v. Clark, 207 N.C. 
657, 178 S.E. 119, which is virtually on “all fours” with the case at bar. 

Despite the legal conclusion recited in the order under scrutiny “that 
the plaintiff is in direct contempt of court,” it 1s indisputable that this is 
a proceeding as for contempt, and not a proceeding for contempt. The 
order itself confesses as much, for it imposes the penalty on the plaintiff 
on the theory that her act offends this provision of subsection one of 
G.S. 5-8: “Every court of record has power to punish as for contempt 

. any... person in any manner selected or appointed to perform 
any ministerial or judicial service, for any neglect or violation of duty or 
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any misconduct by which the rights or remedies of any party in a cause 
or matter pending in such court may be defeated, impaired, delayed or 
prejudiced.” Besides, the plaintiff’s act does not bear any legal resem- 
blance to any of the contempts enumerated in any of the subdivisions of 
G.S. 5-1. 

Since this is a proceeding as for contempt, the plaintiff has the legal 
right to prosecute her appeal, unless she has waived it by paying the fine. 

A waiver is the voluntary and intentional relinquishment of a known 
right. Aldridge v. Insurance Co., 194 N.C. 683, 140 S.E. 706. A party 
to a proceeding as for contempt undoubtedly waives his right to have the 
judgment in the proceeding reviewed on appeal by voluntarily paying 
the fine imposed upon him by the judgment. But such is not this case. 
The record reveals that the plaintiff paid the fine under protest at the 
precise moment she noted her appeal from the order imposing it, and 
that she took this course to avoid being committed to jail until the fine 
was paid. Inasmuch as the payment was the product of'coercion, we hold 
that the plaintiff did not waive her right of appeal by making it. If the 
law afforded the plaintiff no way out of her dilemma except that of for- 
feiting her right of appeal on the one hand or going to jail on the other, 
she might well exclaim with the poet: “Which way I fly is hell!” Our 
conclusion on this aspect of the case finds support in well considered 
opinions. Bank v. Miller, 184 N.C. 593, 115 S.E. 161, State v. Win- 
throp, 148 Wash. 526, 269, P. 793, 59 A.L.R. 1265. 

This brings us to this final question: Do the facts found in the order 
show plaintiff to be guilty of an act or neglect made punishable as for 
contempt by G.S. 5-8 ? 

This query must be answered in the negative. The plaintiff is not a 
person “selected or appointed to perform ... ministerial or judicial 
service,” and consequently the statutory provision invoked by the order, 
1. €., Subsection one of G.S. 5-8, does not apply to her. When all is said, 
the plaintiff acted wholly within her legal rights in refusing to give her 
consent to the judgment tendered by defendant. 

The case made out against plaintiff by the findings is simply this: 
The plaintiff and the defendant made an oral contract to settle their law- 
suit on agreed terms to be incorporated in a subsequent consent judg- 
ment; and the plaintiff breached the oral contract by withholding her 
consent when the proposed judgment embodying the agreed terms was 
drafted and presented to her for signing. 

It is to be remembered that a eonsent judgment is merely a contract 
between parties to litigation entered on the records of the court with its 
approval. Pack v. Newman, 232 N.C. 397, 61 S.E. 2d 90. 

The oral contract undertook to bind plaintiff to release her dower 
interest in the lands of the defendant, and runs afoul of the statute of 
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frauds, which renders parol promises to surrender dower unenforceable. 
G.S, 22-2; Houston v. Smith, 88 N.C. 312. In addition, the agreement 
is invalidated by the statutory requirements that certain contracts be- 
tween husband and wife made during coverture must be reduced to writ- 
ing and adjudged not to be unreasonable or injurious to the wife. G.S. 
52-12, 52-13. The plaintiff cannot be held guilty of legal misconduct be- 
cause she refuses to perform an oral contract outlawed by the legislature. 

The defendant set the proceeding as for contempt in motion to compel 
the plaintiff to substitute a binding agreement for an invalid one, and 
the order penalizing the plaintiff runs counter to the sound rule that the 
court will not entertain contempt proceedings where the mover’s purpose 
is to coerce his adversary into making a contract. 8S. v. Clark, supra; 
Howard v. Durand, 36 Ga. 346, 91 Am. D. 767, The order would not 
enjoy legal vitality, however, even if the agreement were binding on 
plaintiff. A breach of contract is not punishable as for contempt under 
G.S. 5-8. Stanley v. Stanley, 226 N.C. 129, 37 S.E. 2d 118; Brown v. 
Brown, 224 N.C. 556, 31 S.E. 2d 529; Davis v. Davis, 213 N.C. 587, 196 
S.E. 819. 

Randolph County will doubtlessly refund the fine to plaintiff on 
request. The order imposing it is hereby 

Reversed. 


J. BRUCE THOMPSON, WILLIAM B. THOMPSON ann JOHN W. THOMP- 
SON, EXxecuTors oF THE Estate or B. G. THOMPSON, Deceasen, v. PILOT 
LIFE INSURANCE COMPANY anp EZRA S. PATE, EXecuToR oF THE 
EstaTE oF J. H. GARDNER, DECEASED. 


(Filed 7 November, 1951.) 
1. Insurance § 26— 
The assignee of an insurance policy pledged as additional security for a 
loan is entitled to pay premiums on the policy to protect his rights, and it is 
not necessary that he have an insurable interest in the life of the insured. 


2. Pleadings § 10— 


Matters which may be set up as a cross action, G./S. 1-187 (1), are sub- 
ject to the same rules governing the joinder of causes, G.S. 1-123 (1), and 
it is required that the matters alleged in the cross action be so related to 
those alleged in the complaint that an adjustment of both is necessary to a 
full determination of the controversy, and be so related that the parties 
must be assumed to have had the matters alleged in the cross action in 
view when they dealt with each other, and further that there be a mutu- 
ality of parties. 
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8. Mortgages §§ 35c, 39e (2), 39e (8) — 

The purchase, in effect, by a cestui at the foreclosure sale conducted by 
him as trustee renders the foreclosure voidable and not void, and the fore- 
closure can be avoided only by the mortgagor or his heirs and assigns, and 
accounting for rents and profits subsequent to foreclosure cannot be de- 
manded until the foreclosure deed is first vacated. 


4. Insurance § 36b (3): Pleadings § 10-—Cross action held improperly 
alleged because of want of mutuality of parties and sufficient connec- 
tion with plaintiff’s cause. 


In an action to determine the right to the proceeds of a life insurance 
policy as between insured’s executor and the assignee of the policy pledged 
as additional security for a debt primarily secured by a deed of trust exe- 
cuted by insured, held the executor is not entitled to allege that the debt 
had been fully paid by reason of the assignee’s taking title to the land at 
the foreclosure sale and the receipt of the rents and profits from the land 
after foreclosure upon his contention that the foreclosure was wrongful 
in that the assignee was a cestui in the deed of trust and, in effect, pur- 
chased at his own sale, since such cross action lacks mutuality of parties 
and has no such direct and immediate connection with the assignee’s cause 
of action as to permit it to be set up as a cross action or offset. 


5. Pleadings § 31— 


Matters alleged in the answer which are improper as a cross action or 
as an offset to plaintiff’s cause are properly stricken upon motion. 


AppzEaL by plaintiffs from Burgwyn, Special J., April Civil Term, 
1951, Wayne. 

This is a civil action to determine the rights of the parties with respect 
to the proceeds of a life insurance policy issued upon the life of J. H. 
Gardner and by him assigned to B. G. Thompson as additional security 
for a $10,000.00 note dated January 28, 1927, which note was secured by 
a deed of trust on real property. 

The plaintiffs allege a foreclosure of the deed of trust on December 17, 
1930, from which the note was reduced to $2,181.74. This balance with 
interest to October 1, 1950, amounts to $4,772.19, which balance plain- 
tiffs allege is unpaid. Plaintiffs further allege that all premiums on said 
insurance policy accruing from February 13, 1932, through February 13, 
1950, were paid by B. G. Thompson, which premiums with interest to 
October 1, 1950, total $4,907.13. From the complaint it appears that 
the balance due on the original note, the premiums paid, and the accrued 
interest on the note and premiums to October 1, 1950, amount to a total 
of $9,679.32. Upon the death of J. H. Gardner, the plaintiffs, who as 
executors of B. G. Thompson had possession of the said policy, filed proofs 
of claim with the defendant, Pilot Life Insurance Company. After de- 
ducting a policy loan made to J. H. Gardner prior to the assignment, the 
sum of $4,399.97 is due under the policy, which amount the plaintiffs 
claim by virtue of the assignment of the policy. 
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The defendant, Insurance Company, admits liability and requests per- 
mission to deposit the amount due on the policy in custodia legis. 

The defendant, executor of J. H. Gardner, filed an answer admitting 
the original debt, the execution of the deed of trust, and the assignment 
of the policy, and that the plaintiffs having possession of the policy filed 
the proofs of claim upon the death of J. H. Gardner, but denies the 
existence of a balance due on account of said indebtedness or on account 
of the payment of premiums, and pleads the three and ten years statutes 
of limitations. The further answer of the defendant, executor, contains 
the following paragraphs: 

“First: That as this defendant is informed and believes, and upon such 
information and belief alleges, at the time the policy of insurance went 
into the possession of B. G. Thompson, this defendant’s intestate was 
indebted to B. G. Thompson, William B. Thompson and John W. Thomp- 
son, in certain amounts; that the indebtedness was evidenced by a promis- 
sory note which was secured by a deed of trust to William B. Thompson, 
Trustee; that the deed of trust covered certain valuable lands of this 
defendant’s intestate. 

“Second: That the indebtedness due by this defendant’s intestate to 
B. G. Thompson, and evidenced by said note, which was secured by said 
deed of trust, was due, in fact, to B. G. Thompson, William B. Thomp- 
son and John W. Thompson, who were operating uncer the firm name of 
B. G. Thompson. 

“Third : That as this defendant is informed and believes, and upon such 
information and belief alleges, the deed of trust was in fact and in law a 
mortgage deed by reason of the fact that one of the cestui que trust was 
named in the deed of trust as trustee. 

“Fourth: That under the deed of trust, or mortgage, whichever the 
instrument may have been, the Trustee or Mortgagee conveyed the 
property to John W. Thompson, who, in reality, was one of the bene- 
ficiaries, and was reconveyed to B. G. Thompson, who held title for him- 
self, William B. Thompson and John W. Thompson. That thereafter 
B. G. Thompson held title to the property as Trustee for himself, William 
B. Thompson and John W. Thompson, having through John W. Thomp- 
son, purchased the same indirectly. 

“Fifth: That at the time of the purported deed to John W. Thompson 
by William B. Thompson, Trustee, and by John W. Thompson to B. G. 
Thompson, the fair market value of the land was more than $25,000.00; 
that B. G. Thompson went into possession of the said land, and collected 
large amounts for the rents and profits for the same. 

“Sixth: That as this defendant is informed and believes, and upon such 
information and belief, alleges, by reason of taking title to the land, and 
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by reason of various amounts of money paid to B. G. Thompson, by J. H. 
Gardner, all the indebtedness due B. G. Thompson, has been paid and 
satisfied. 

“Seventh: That as this defendant is informed and believes, and upon 
such information and belief alleges, if there was any indebtedness due 
B. G. Thompson by J. H. Gardner, which had not been paid by the 
receipt of the land, the rent and other payments, then the indebtedness is 
barred by the ten-year statute of limitation, which statute of limitation 
this defendant pleads in bar of the plaintiffs’ right to recover in this 
action. 

“Eighth: That as this defendant is informed and believes, and upon 
such information and belief alleges, if there was any indebtedness due 
B. G. Thompson by J. H. Gardner, which had not been paid by the 
receipt of the land, the rent and other payments, then the indebtedness is 
barred by the three-year statute of limitation, which statute of limitation 
this defendant pleads in bar of the plaintiffs’ right to recover in this 
action. 

“Ninth: That if the plaintiffs’ testate (sic) made certain payments of 
premiums on the policy of life insurance, which payments this defendant 
does not admit, and demands strict proof, this defendant is informed and 
believes that certain payments of premiums were voluntary acts on the 
part of the plaintiffs’ testate, (sic) and that they were made at a time 
when the plaintiffs’ intestate had no insurable interest in the policy.” 
(Italics in paragraphs 6, 7 and 8 added.) 

Plaintiffs in apt time and as a matter of right moved to strike from 
the further answer of defendant, executor, all of paragraphs 1, 2, 3, 4, 5, 
9 and so much of 6, 7 and 8 as appear in italics, on the ground that such 
allegations contain improper, impertinent, irrelevant and immaterial 
matter and are prejudicial to the plaintiffs. 

When the cause came on to be heard on the motion to strike, the court 
below denied the motion, and from the judgment plaintiffs excepted and 
appealed, assigning error. 


James N. Smith for plaintiffs, appellants. 
Charles P. Gaylor and J. Faison Thomson for defendant, appellee. 


‘VaLENTINE, J. This is not an action to recover from the estate of 
J. H. Gardner a balance due upon the indebtedness secured by the deed 
of trust, but is an action to establish the rights of the parties with respect 
to the proceeds of a life insurance policy assigned by J. H. Gardner to 
B. G. Thompson as security for the debt. Therefore, the statutory prin- 
ciple of law regulating the recovery of deficiency judgments (G.S. 
45-21.36) has no application here. 
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The controversy is between the plaintiffs and the defendant, Ezra S. 
Pate, executor of J. H. Gardner. There is no dispute with the defendant, 
Pilot Life Insurance Company. Hence, the appellation “defendant” is 
hereafter used to designate only the defendant, Ezra S, Pate, executor 
of J. H. Gardner. 

The policy of insurance was properly and lawfully assigned to B. G. 
Thompson by the insured as additional security for the loan. No insur- 
able interest was necessary. He had a right to pay the premiums on the 
policy in order to keep it in force and protect his rights. McNeal v. 
Insurance C'o,, 192 N.C. 450, 1385 S.E. 300. 

Plaintiffs’ motion to strike draws into question the validity of defend- 
ant’s cross action as it relates to the alleged wrongful taking of title to 
the land, receipt of rents and profits therefrom, and the payment of 
premiums on the insurance policy. This appeal challenges the correctness 
of his Honor’s action in overruling plaintiffs’ motion. 

We must, therefore, consider whether the challenged allegations set up 
facts sufficiently related to the transactions involved in the original loan 
to bring the cross action within the purview of G.S. 1-137. 

“The language of G. S. 1-123 (1), relating to causes which may be 
joined in the same action, and G.S. 1-137 (1), defining causes of action 
which may be pleaded as counterclaims, is substantially the same. The 
purpose and intent of each is to permit the trial in one action of all 
causes of action arising out of any one contract or transaction. 

‘Whether joined in the complaint with another cause of action or 
pleaded as a cross action, the claim must arise out of the contract or 
transaction sued upon by plaintiff or it must be connected with the same 
subject of action. Hence, decision on the one is authority on the other. 
.... I¢ must appear that there is but one subject of controversy.” 
Hancammon v. Carr, 229 N.C. 52, 47 S.E. 2d 614, and authorities cited. 

The cross action must be so related to the matters alleged in the com- 
plaint that an adjustment of both is necessary to a full determination of 
the controversy. Schnepp v. Richardson, 222 N.C. 228, 22 S.E. 2d 555. 

“To be connected with the subject of the action ‘the connection of the 
case asserted in the counterclaim and the subject of the action must be 
immediate and direct, and presumably contemplated by the parties... . 
The connection must be immediate and direct. A remote, uncertain, 
partial connection is not enough to satisfy the requirements of the statute. 
. . . The connection must be such that the parties could be supposed to 
have foreseen and contemplated it in their mutual acts; in other words, 
that the parties must be assumed to have had this connection and its con- 
sequences in view when they dealth with each other.’”” Hancammon v. 
Carr, supra. There must also be a mutuality of parties. Hoyle r. 
Carter, 215 N.C. 90, 1 S.E. 2d 93. 
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The transaction giving rise to plaintiffs’ cause of action transpired at 
the time the loan was made and the policy of insurance assigned. The 
matter about which the defendant complains in his cross action occurred 
long after the transactions by which the original debt was created, and 
is bottomed upon subsequent wrongs charged against the plaintiffs and 
their testator. Hence, the alleged wrong committed by the plaintiffs in 
respect to the deed of trust and its foreclosure is not so related to the 
rights of the plaintiffs arising upon the assignment of the insurance 
policy as to bring defendant’s claim within the purview of the statute. 

It must be borne in mind that upon the death of the owner, title to 
his real estate vests in his heirs at law and not in his executor or admin- 
istrator. If the foreclosure of the deed of trust was voidable, as hinted in 
defendant’s cross action, this question could be raised only in a suit by 
the heirs at law of J. H. Gardner. Council v. Land Bank, 213 N.C. 
329, 196 S.E. 483; Smith v. Land Bank, 213 N.C. 343, 196 S.E. 481, 
On this question the Court has said: “The sale of the mortgagee (i. e., 
the sale under the power in the mortgage by the mortgagee to himself) is 
not void, but only voidable, and can be avoided only by the mortgagor or 
his heirs or assigns.” Joyner v. Farmer, 78 N.C. 196; Shuford v. Bank, 
207 N.C. 428, 177 S.E. 408; Peedin v. Olover, 222 N.C. 665, 24 S.E. 2d 
519, and cases cited. 

Thus it appears that if defendant’s further defense be treated as a 
cross action, the alleged cause of action rests in the heirs at law of de- 
fendant’s testator, and, if considered as an offset, nothing could be due 
for rents and profits until the foreclosure deed is first vacated. So long 
as this deed is unassailed by those having a right to attack it, the pur- 
chaser may not be treated as a mortgagee in possession and required to 
account for rents and profits. 

There is, therefore, in this case a lack of sufficient mutuality of parties 
and of direct and immediate connection between the cause of action of 
the plaintiffs and the cross action of the defendant. The matters con- 
tained in the further answer of the defendant and challenged by plain- 
tiffs’ motion do not constitute a defense to the cause of action alleged in 
the complaint and should have been stricken as irrelevant, immaterial 
and prejudicial matter. Bank v. Stewart, 208 N.C. 139, 179 S.E. 463. 

The judgment of the court below is 

Reversed. 
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HENRY M. WALKER vy. AMERICAN BAKERIES COMPANY. 


(Filed 7 November, 1951.) 
1. Statutes § 5a— 


Subsections of an act should be read together so as to harmonize them 
and give effect to each without repugnancy or inconsistency if possible. 


2. Automobiles § 14— 


Neither G.S. 20-150 (b) nor G.S. 20-150 (d) applies unless the driver is 
proceeding upon a curve, in which event if the curve is marked by a center 
line the driver is forbidden to drive to the left thereof, and if the curve 
is not so marked he may not drive to the left of the highway to pass an 
overtaken vehicle unless his view is unobstructed for a distance of 500 feet. 


3. Same— 


Where there is conflicting evidence as to whether the accident occurred 
on a curve and whether there was a center line on the highway, an instruc- 
tion to the effect that if plaintiff had an unobstructed view for 500 feet or 
more the law did not prohibit him from driving to the left of the center 
line, must be held for prejudicial error. 


4, Same— 


Although G.S. 20-150 (b) and G.S. 20-150 (d) are designed primarily to 
prevent a vehicle, in passing an overtaken vehicle, from colliding with 
another vehicle approaching from the opposite direction, the statutes are 
germane in an action involving a collision between overtaking and over- 
taken vehicles, since the driver of the overtaken vehicle is not required to 
anticipate that the other vehicle will attempt to pass iin violation of statute. 


AppraL by defendant from Phillips, J., and a jury, at the February 
Term, 1951, of the Superior Court of Casparrus County. 

Civil action to recover damages for injury to plaintiff’s tractor-trailer 
combination allegedly caused by actionable negligence of driver of de- 
fendant’s truck. 

The accident oceurred upon United States Highway No. 29 in Cabar- 
rus County, North Carolina, on 8 December, 1949, when the plaintiff's 
tractor-trailer combination overtook and attempted to pass the defend- 
ant’s panel truck, which was admittedly being operated by its regular 
driver on a business mission for the defendant. 

The plaintiff's evidence made out this case: 

The two vehicles were traveling south along the right side of the 
highway at a speed of 35 miles an hour, the tractor-trailer combination in 
the rear of the truck. On reaching a point where the highway was 
virtually level and straight, the plaintiff observed that the left side of 
the highway was clearly visible and free of oncoming traffic for about 600 
feet ahead. The plaintiff forthwith gave the driver of the defendant’s 
truck an audible warning with his horn of his intention to pass the truck, 
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and drove his tractor-trailer combination onto the left side of the highway 
at an accelerated speed in order to pass the defendant’s truck, which was 
still proceeding southward along the right side of the highway. Just 
as the tractor-trailer combination was catching up with the truck, the 
driver of the truck swerved the truck sharply to the left without prior 
signa] or warning, and entered upon the left side of the highway directly 
in front of the overtaking tractor-trailer combination for the apparent 
purpose of crossing the left side of the highway and going to a service 
station standing nearby. On being confronted by this emergency, the 
plaintiff turned his tractor-trailer combination to the left and drove it 
from the highway to avoid the impending collision with the truck. As a 
consequence, the tractor-trailer combination was overturned and sub- 
stantially damaged. 

According to the defendant’s testimony, the accident happened in this 
way: 

The driver of the southbound truck intended to visit the store of a 
customer on the left of the highway. After looking and listening in vain 
for approaching vehicles, and giving a hand signal from the left side of 
the truck during the last 100 feet traveled indicating his purpose to make 
a left turn across the highway at the store, the driver pulled the truck to 
the left. As the left front wheel of the truck crossed the center of the 
highway, the plaintiff’s tractor-trailer combination came upon the scene 
from the rear at a speed of approximately 60 miles an hour, passed be- 
tween the truck and the store, left the highway, and overturned. 

The evidence for the plaintiff indicated that he attempted to pass the 
overtaken truck on a straight stretch of unmarked highway, whereas the 
testimony for the defendant tended to show that the accident occurred 
upon a curve in the highway marked by a visible center line placed upon 
the highway by the State Highway and Public Works Commission. 

Issues were submitted to and answered by the jury as follows: 

1. Was the plaintiti’s vehicle damaged by the negligence of the defend- 
ant, as alleged in the complaint? Answer: Yes. 

2. Was the plaintiff guilty of contributory negligence, as a aileped in 
the answer? Answer: No. 

3. What damage, if any, is plaintiff entitled to recover? Answer: 
$2,650.00. 

The court entered judgment on the verdict, and the defendant appealed, 
assigning excerpts from the charge as error. 


John Hugh Williams for plaintiff, appellee. 
Hartsell & Hartsell for defendant, appellant. 
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Ervin, J. The defendant deems the question of the sufficiency of the 
plaintiff’s evidence to carry the case to the jury foreclosed against it by 
prior decisions. Grimm v. Watson, 233 N.C. 65, 62 58.E. 2d 538; Pridgen 
v. Produce Co., 199 N.C. 560, 155 S.E. 247; Stevens v. Rostan, 196 N.C. 
314, 145 S.E. 555. For this reason, it does not assign as error the refusal 
of the trial judge to dismiss the action upon a compulsory nonsuit. 

Its counsel earnestly contend, however, that the judge committed error 
in giving the jury this instruction: “The court charges you if there was 
a solid line and if the plaintiff had a clear unobstructed view for a dis- 
tance of 500 feet or more, the law did not require him to wait until he 
got away from this line before he could pass.” 

The driver of an automobile desiring to pass an overtaken vehicle must 
observe the statutory regulations which prohibit passing at certain places 
on the highway. Two of these regulations forbid the overtaking and 
passing of vehicles upon curves in the highway where specified conditions 
exist. They are as follows: 

1. “The driver of a vehicle shall not overtake and pass another vehicle 
proceeding in the same direction ... upon a curve in the highway 
where the driver’s view along the highway is obstructed within a distance 
of five hundred feet.” G.S. 20-150 (b). 

2. “The driver of a vehicle shall not drive to the left side of the center 
line of a highway . . . upon a curve in the highway where such center 
line has been.placed upon such highway by the state highway and public 
works commission, and is visible.” G.S. 20-150 (d). 

These regulations are parts of the same statute. It is a basic rule of 
statutory construction that “the various provisions of an act should be 
read so that all may, if possible, have their due and conjoint effect with- 
out repugnancy or inconsistency, so as to render the statute a consistent 
and harmonious whole.” 50 Am. Jur., Statutes, section 363. See, also, 
in this connection: Rice v, Panel Co., 199 N.C. 154, 154 S.E. 69; Jones 
v. Board of Education, 185 N.C. 308, 117 S.E. 37. 

When this rule is applied in this case, it is evident that the statutory 
provisions under consideration are harmonious rather than conflictive. 
They are not designed to regulate the behaviour of the operator of an 
overtaking automobile in any event unless he is traveling upon a curve in 
the highway. Whether the one statutory regulation or the other applies 
to the driver of an overtaking vehicle proceeding upon a curve in the 
highway depends on whether the curve is marked by a visible center line 
placed upon the highway by the State Highway and Public Works Com- 
mission. Where the curve is so marked, the action of the operator of the 
overtaking automobile is governed by G.S, 20-150 (d), which forbids him 
to drive to the left side of the center line in order to pass the overtaken 
vehicle; and where the curve is not so marked, the conduct of the driver 
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of the overtaking automobile is controlled by G.S. 20-150(b), which per- 
mits him to pass the overtaken vehicle unless his view along the highway 
is obstructed within a distance of five hundred feet. 

The instruction under examination would be unobjectionable if all of 
the testimony supported the plaintiff’s contention that he overtook and 
attempted to pass the defendant’s truck upon a straight stretch of high- 
way. Furthermore, it would be harmless if all the evidence indicated that 
the event occurred upon an unmarked curve. But the defendant intro- 
duced testimony tending to show that the plaintiff undertook to pass the 
overtaken truck upon a curve in the highway marked by a visible center 
line placed upon the highway by the State Highway and Public Works 
Commission. In the light of this evidence, the wholly unqualified in- 
struction that the plaintiff had the legal right to cross the center line 
in order to pass the overtaken truck constituted prejudicial error, en- 
titling defendant to a new trial. The unqualified instruction nullified 
the provisions of G.S. 20-150(d). 

Although the statute is designed primarily to prevent collision between 
an overtaking automobile and a vehicle coming from the opposite direc- 
tion, its provisions are germane to litigation between an overtaking 
motorist and the driver of an overtaken vehicle if there is evidence to the 
effect that the underlying accident was occasioned by an unsuccessful 
effort on the part of the former to pass the latter upon a marked curve. 
The driver of the overtaken vehicle is certainly not required in such case 
to anticipate that the latter wil] attempt to pass in violation of the 
statute. 

New trial. 


A. ROCHLIN v. P. 8S. WEST CONSTRUCTION COMPANY, INC. 


(Filed 7 November, 1951.) 
1. Trial § 25— 


Upon intimation of opinion by the court adverse to plaintiff on the law 
upon which the action is founded. or the exclusion of evidence offered by 
plaintiff which is necessary to make out his case, plaintiff may submit to 
nonsuit and appeal. 


2. Frauds, Statute of, § 9: Vendor and Purchaser §§ 22, 24—- 


While in the face of denial of liability parol evidence is not competent 
to establish an oral contract to convey realty for the purpose of obtaining 
specific performance, G.S. 22-2, it is competent for the purpose of deter- 
mining whether the purchaser is entitled to recover the amount paid under 
such parol agreement which has been breached by the seller, and con- 
versely whether the seller is entitled to retain the payment made for breach 
by the purchaser. 
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APPEAL by plaintiff from Phillips, J.. January Term, 1951, of Irepet. 

This action was brought to recover a deposit of $1,000 made with the 
defendant pursuant to the terms of an alleged parol agreement for the 
purchase of land which the plaintiff alleges the defendant refused to per- 
form in accordance with the terms thereof. 

The plaintiff alleges in his complaint that the plaintiff and defendant 
entered into an agreement on or about 20 January, 1946, “whereby the 
defendant agreed to erect and convey to the plaintiff a house and lot on 
East Front Street in the City of Statesville, North Carolina, with side- 
walk and all improvements; the price to be between $10,000 and $11,000. 
The exact amount to be itemized and furnished to the plaintiff upon com- 
pletion of the house; that pursuant to the above agreement, the plaintiff 
made a deposit of $1,000 to the defendant on the saicl house and lot; that 
sometime thereafter ... the defendant tendered a deed and demanded 
of the plaintiff a balance of $12,000, making a total purchase price of 
$13,000, whereas, the agreement was between $10,000 and $11,000.” 

The defendant admits there was a verbal agreement entered into by 
and between the parties for the purchase and sale of the property re- 
ferred to in the complaint. However, it denies that the amount of the 
purchase price was not to exceed $11,000 as alleged im the complaint. 
The defendant alleges in its answer that the house was to be constructed 
according to specifications furnished by the plaintiff on the basis of the 
actual cost of the labor and materials entering into the construction 
thereof, plus ten per cent and the agreed cost of the lot. 

The defendant pleaded as an offset to the plaintiff’s alleged cause of 
action damages in the sum of $1,000 caused to it by reason of the plain- 
tiff’s wrongful breach of contract. 

At the trial below the plaintiff offered testimony tending to establish 
the terms of the parol agreement and upon objection by the defendant, 
the objection was sustained and a motion to strike allowed. The trial 
judge held that the purported contract was for the purchase and sale of 
real estate, and since the same was not in writing, the contract was in- 
admissible and the proffered evidence was inadmissible. To this ruling 
the plaintiff excepted and submitted to a nonsuit and appealed to the 
Supreme Court, assigning error. 


Land, Sowers & Avery for plaintiff, appellant. 
Scott & Collier and M. L. Nash for defendant, appellee. 


Denny, J. In our opinion there was error in the ruling of the trial 
judge. And where a judge intimates an opinion on the law which lies 
at the foundation of the action, adverse to the plaintiff, or excludes evi- 
dence offered by the plaintiff which is material and necessary to make 
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out his case, he may submit to a nonsuit and appeal. Nowell v. Basnight, 
185 N.C. 142, 116 S.E. 87; Chandler v. Mills, 172 N.C. 366, 90 S.E, 299; 
Hayes v. R. R., 140 N.C. 131, 52 S.E. 416; Hickory v. RB. R., 188 N.C. 
311, 50 S.E. 683; Tiddy v. Harris, 101 N.C. 589, 8 S.E. 227; Mobley v. 
Watts, 98 N.C. 284, 3 S.E. 677. 

This is not an action for specific performance, but one for the recovery 
of money paid to the defendant, as part of: the purchase price of real 
property, pursuant to the terms of a parol agreement which the plaintiff 
alleges the defendant breached. 

In the case of Carter v. Carter, 182 N.C. 186, 108 S.E. 765, the Court 
said: ‘We have solemnly adjudged in this Court, more than once, that 
where there is a parol contract to convey land, the full amount of the 
purchase money is paid, the vendee enters into possession and the vendor 
afterwards repudiates the contract by refusing to make a deed for the 
land, th purchaser may recover the price of the land so paid by him 
(Improvement Co, v. Guthrie, 116 N. C. 381), and further that where 
the vendor elects so to repudiate his parol contract by refusing to convey 
and sets up the Statute of Frauds, the purchaser may recover the amount 
paid by him for the land under his prayer for general relief, although the 
action be for specific performance.” 

In Improvement Co. v. Guthrie, cited above, it is said: “If A and B 
contract for the sale of the land by parol and the vendor elects to repudi- 
ate the contract, the vendee may recover back the amount he had paid 
under the contract . . . A parol contract for land is not void, except at 
the instance of the party who is allowed and does plead the statute, and 
neither party who repudiates the contract can take any advantage or 
benefit under it.” Wilkie v. Womble, 90 N.C. 254; Barnes v. Brown, 
71 N.C. 507; Albea v. Griffin, 22 N.C. 9. 

In the last cited case the Court held that the payment of the purchase 
price, the taking of possession of the premises, and making improvements 
thereon would not entitle the vendee to specific performance of the parol 
agreement; and further held that “no action will lie in law or equity for 
damages because of nonperformance.” Even so, the Court said: “We 
are nevertheless of the opinion that the plaintiff has an equity which 
entitles him to relief, and that parol evidence is admissible for the pur- 
pose of showing that equity.” 

Therefore, we hold that while the plaintiff is not entitled to establish 
his parol agreement with the defendant for the purpose of obtaining 
specific performance thereunder, G.S, 22-2, since the agreement as alleged 
is denied, McCall v. Institute, 189 N.C. 775, 128 S.E. 349; Arps v. 
Davenport, 183 N.C. 72, 110 8.E. 580; Henry v. Hilliard, 155 N.C. 372, 
71 S.E. 439; Miller v, Monazite Company, 152 N.C. 608, 68 S.E. 1; he 
may do so for the purpose of determining whether he is entitled to re- 
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cover the amount he has paid the defendant under such agreement. And 
it is clearly evident this can only be done by oral testimony. Luton v. 
Badham, 127 N.C. 96, 37 S.E. 148; Pass v. Brooks, 125 N.C. 129, 34 
S.E. 228; Tucker v. Markland, 101 N.C. 422, 8 S.E. 169; Patt v. Moore, 
99 N.C. 85, 5 S.E. 389; Wilkie v. Womble, supra; Kivett v. McKeithan, 
90 N.C. 106. Cf. Grantham v. Grantham, 205 N.C. 363, 171 S.E. 331; 
Grant v. Brown, 212 N.C, 39, 192 S.E. 870. If, on the other hand, it is 
determined that the plaintiff has breached the parol agreement as alleged 
by the defendant, he will not be entitled to recover the amount paid 
thereunder. Improvement Co. v. Guthrie, supra, There is error in the 
ruling of the court below. 
Error. 


FURNIE HILL, EmMPpioyee, v. GEORGE DUBOSE, EMPLOYER, AND 
CONNECTICUT INDEMNITY COMPANY, CARRIER. 


(Filed 7 November, 1951.) 


1. Master and Servant § 53b (1)— 


Compensation for partial permanent disability should be based upon the 
loss of wage-earning power rather than the amount actually earned by the 
employee after maximum recovery from the injury, and where it is appar- 
ent that the recovery was based upon the amount actually earned, the 
eause will be remanded. G.S,. 97-2 (i), G.S. 97-30. 


2. Master and Servant § 47— 


The retention of jurisdiction by the Industrial Commission for a period 
of 300 weeks from the date of the accident for the purpose of showing 
decreased earning capacity due to permanent partial disability, is error. 


AppEAL by defendants from Stevens, J., February Term, 1951, of 
Lenoir. Remanded. 

Claim for compensation under Workmen’s Compensation Act. 

It was admitted that the claimant, a carpenter, sustained a com- 
pensable injury by accident 15 July, 1949, when he fell from the roof of 
a building on which he was working resulting in fracture of some of the 
transverse processes in his spine. The defendants, employer and insurance 
carrier, accepted liability therefor and paid compensation for temporary 
total disability through 25 November, 1949. Thereafter, upon request 
of claimant, a hearing was had by the Industrial Commission for the 
purpose of determining whether he was entitled to additional compensa- 
tion. After hearing the evidence of claimant and two physicians the 
Commission found that the claimant had reached the point of maximum 
recovery from the injury 25 November, 1949, and thereafter ceased to be 
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totally disabled, but that as result of his injury claimant sustained a 
permanent impairment of the function of his back to the extent of twenty 
per cent, and is partially and permanently incapacitated to earn wages 
which he was receiving at the time of his injury in same or any other 
employment; “that as result of his own efforts and as proceeds and wages 
from the work he has performed, the claimant has earned $7 per week 
from November 25, 1949, to July 18, 1950, the date of second hearing.” 
The Commission awarded additional compensation under G.S. 97-30 at 
rate of $22.80 per week through 18 July, 1950, and in addition thereto 
ordered defendants to pay compensation to claimant at rate of sixty per 
cent of the difference between the wage he was earning before injury and 
the weekly wage he is able to earn after 18 July, 1950, at any time it 1s 
shown claimant is earning less due to his injury, within 300 weeks from 
date of accident. 

The full commission sustained the hearing commissioner’s findings and 
award, and on appeal to the Superior Court the action of the Industrial 
Commission was in all respects affirmed. 

The defendants excepted and appealed to this Court. 


Guy Elliott for plaintiff, appellee. 
Smith, Sapp, Moore & Smith for defendants, appellants. 


Devin, C. J. It is apparent from an examination of the findings and 
award of the Industrial Commission, which were in all respects affirmed 
by the court below, that the award of compensation now made was based 
upon a finding as to the amount the claimant had earned since the date 
on which total permanent disability had ceased, rather than upon his 
capacity or ability to earn. 

The statute, G.S. 97-2 (i), defines disability as meaning “incapacity 
because of injury to earn the wages the employee was receiving at the 
time of injury in the same or any other employment.” The rule of com- 
pensation for partial disability prescribed by G.S. 97-30 is that the 
employer shall pay “to the injured employee during such disability, a 
weekly compensation equal to 60 per centum of the difference between 
his average weekly wages before the injury and the average weekly 
wages which he is able to earn thereafter.” 

In Dail v. Keller Corp., 283 N.C. 446, 64 S.E. 2d 438, it was said: 
“The disability of an employee because of an injury is to be measured 
by his capacity or incapacity to earn the wages he was receiving at the 
time of the injury. Branham v. Panel Co., 223 N.C. 233, 25 S.E. 2d 
865; Anderson v. Motor Co., ante, p. 372 (233 N.C. 372, 64 S.E. 2d 265). 
Loss of earning capacity is the criterion.” Compensation must be based 
upon loss of wage-earning power rather than the amount actually re- 
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ceived. It was intended by the statute to provide compensation only for 
loss of earning capacity. Hence, the finding that claimant had earned 
$7 per week for the period from 25 November, 1949, to 18 July, 1950, 
was not the proper basis for determining the award under the statute. 

The appellee concedes that in accord with the decision in Dail v. 
Kellex Corp., supra, the award of the Commission should be modified by 
eliminating the requirement that the case be held cpen for 300 weeks. 

While in other respects the findings of the Industrial Commission were 
supported by the evidence, we think in the particulars pointed out there 
was error in affirming the conclusions and award of the Commission, and 
accordingly the case 1s remanded to the end that sufficient findings, and 
proper conclusions and award thereon may be made by the Industrial 
Commission as the basis for judgment. 

Error and remanded. 


STATE v. LUTHER “LUKE” KIMMER and WILLIAM MATHIS, Attias 
WILL MATHEWS. 


(Filed 7 November, 1951.) 


Burglary § 10: Larceny § 6— 


In a prosecution for breaking and entering and larceny, the admission 
in evidence of search warrants reciting the theft of articles not recovered 
and reciting affiants’ belief that they were concealed on the premises of 
defendants, which recitals are not in corroboration of the testimony of the 
affiants upon the trial, held prejudicial. 


APPEAL by the defendants from Phillips, J., May Term, 1951, of 
Irrpett. New trial. 

The defendants were indicted for breaking and ent ering and larceny. 
There was verdict of guilty, and from judgment imposing sentence the 
defendants appealed. 


Attorney-General McMullan and Assistant Attorney-General Moody 
for the State. 
J. G, Lewis and Claud Hicks for defendants, appellants. 


Devin, C. J. The evidence considered in the light most favorable for 
the State was sufficient to carry the case to the jury. 

One of the material questions involved was the identification of prop- 
erty found in possession of the defendants as having been stolen from 
W. H. Renegar, the owner of the house alleged to have been entered. 
Separate search warrants had been issued for the premises of the two 
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defendants. The court properly held these were issued in substantial 
accordance with the statute and the evidence disclosed thereby competent. 

The State, however, offered these warrants in evidence, and defendants’ 
objection to their admission was overruled by the court. There was thus 
submitted to the jury to be considered as evidence the following statement 
of facts set forth in these warrants: 

(1) “Ruby Johnson, Iredell County, on information and belief, being 
duly sworn, deposes and complains that on or about the 25th day of Dee. 
1950, at Iredell County, certain property, to-wit: household and kitchen 
furniture, about $500.00 in money, including 3 gold coins of $10.00 de- 
nomination and other property of the value of approximately $1,000.00 
dollars, was feloniously stolen, taken and carried away from the pos- 
session of W. H. Renegar; and the said Ruby Johnson, daughter, further 
deposes that she has reasonable grounds to believe the said property, or a 
part thereof, to be concealed on the premises of one Will Mathis, situated 
in Marsh Township, Surry County. And the said Ruby Johnson, on her 
oath, further deposes that the grounds for her suspicions are as follows: 
Said Mathis was seen with Kimmer, who has heretofore been appre- 
hended on Renegar premises same time.” 

(2) “Whereas, W. H. Renegar of said County and State, has this day 
made affidavit before me, the undersigned, a Justice of the Peace 
of said County, that certain articles of personal property, to-wit: bed 
clothing, money, eight hundred pounds of wheat, cooking utensils, ete., 
were stolen from him on or about the ist day of February, 1951, and that 
he has reason to believe that they are in the possession or on the premises 
of one Luke Kimmer, off Highway 601, in Davie County, N. C.” 

True, Ruby Johnson subsequently testified as a witness in the trial, but 
the only property she testified she found on the premises of Will Mathis, 
which she could identify as having belonged to W. H. Renegar, was four 
plates. Hence, the statements in the affidavit in the warrant as to the 
other property stolen, and that Mathis had been seen with Kimmer on 
Renegar’s premises could not have served as corroborative of her testi- 
mony as a witness. Stansbury, sec. 51. 

For the same reason the affidavit of W. H. Renegar set out in the 
search warrant for defendant Kimmer’s premises that 800 pounds of 
wheat had been stolen and about which Renegar did not testify as a wit- 
ness went beyond the permissible scope of corroborative evidence. Bow- 
man v. Blankenship, 165 N.C. 519, 81 S.E. 746; In re Stocks, 175 N.C. 
224, 95 S.E. 360; State v. Scoggins, 295 N.O. 71, 33 S.E. 2d 473. 

We think there was error in submitting to the jury as evidence the 
facts set forth in these search warrants, and that there must be a new 
trial. 

New trial. 
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GRACE BRIGGS v. BEN MEEKS BRIGGS. 
(Filed 7 November, 1951.) 


1. Appeal and Error § 40d— 


The findings of fact of the lower court are conclusive on appeal when 
supported by evidence. 


it 


. Divorce and Alimony § 12— 


In the absence of proof of any ground for divorce either a vinenlo or 
a@ mensa, the court correctly denies motion for alimony pendente lite. 


3. Same— 


Upon denial of motion for alimony pendente lite for want of proof of 
a cause for divorce either a vinculo or a mensa, the court has no authority 
to dismiss the action as in case of nonsuit, since the cause is not before 
the court on final hearing on the merits. 


AppreaL by plaintiff from Morris, J., June Term, 1951, Lenorr. 
Modified and affirmed. 

Civil action for alimony without divorce and for counsel fees, heard 
on motion for an allowance pendente lite. 


Jones, leed & Griffin for plaintiff appellant. 
Whitaker & Jeffress for defendant appellee. 


BarRnuiLi, J. The court below, after hearing the evidence, made full 
findings of fact. The facts found are supported by the evidence offered 
and are binding on us. Burnsville v. Boone, 231 N.C. 577, 58 S.E. 2d 
351, and cases cited. 

On the facts found the court correctly concluded that the plaintiff has 
failed to make out any cause for divorce, either a vinculo or a mensa. 

The existence of grounds for divorce is a prerequisite to any allowance 
to the wife under G.S, 50-16. To warrant an allowance pendente lite 
she must allege and prove a cause of action for divorce. Cameron v. 
Cameron, 231 N.C. 128, 56 S.E. 2d 384. In the absence of such proof, 
the court below properly denied her motion. Butler v. Butler, 226 N.C. 
594, 39 S.E. 2d 745, and cases cited; Blanchard v. Bianchard, 226 N.C. 
152, 36 S.E. 2d 919. | 

But the cause was heard on motion for subsistence and counsel fees 
pendente lite. It was not before the court on final hearing on the merits. 
Hence the court was without jurisdiction to dismiss the action as in case 
of nonsuit. To this extent the order entered must be modified. As so 
modified the judgment is affirmed. | 

Modified and affirmed. 
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J.B. SMOAK v. M. D. NEWTON anp JAKE NEWTON. 
(Filed 7 November, 1951.) 


Appeal and Error § 19— 


On appeal from judgment dismissing an appeal for failure to serve state- 
ment of case on appeal in apt time, record containing only the judgment of 
dismissal, notice of the motion, the motion, affidavit filed, and appeal entry, 
is insufficient, there being nothing in the record to show date of termina- 
tion of the term at which the original judgment was entered or record from 
which time for serving case on appeal may be caleulated in determining 
the validity of the judgment of dismissal. Rule of Practice in the Supreme 
Court 19 (1). 


APPEAL by plaintiff from judgment, dated 20 March, 1951, entered in 
this action by Phillips, Judge presiding at March Term, 1951, of Supe- 
rior Court of RanpoteH County, allowing motion of defendants to dis- 
miss, and dismissing appeal to Supreme Court taken by plaintiff from a 
judgment also entered in this action at January Term, 1951, of said 
Superior Court for that, in accordance with finding of fact made upon 
hearing of the motion, statement of case on appeal on such appeal had 
not been served properly and in apt time. 

An order, entered by the judge in settling case on appeal from the 
judgment of 20 March, 1951, rules that such appeal should, in addition 
to said judgment, consist of notice of the motion, the motion, an affidavit 
filed, and appeal entry signed 20 March, 1951. And the transcript of 
record and case on appeal to this Court contains nothing more. 

Plaintiff appeals to Supreme Court, assigning error. 


Ottway Burton for plaintiff, appellant. 
Miller & Moser for defendants, appellees. 


Winsorne, J. Clearly the transcript of record on this appeal fails to 
meet the requirements of Rules 19 (1) and 20 of the Rules of Practice in 
the Supreme Court of North Carolina, 221 N.C. 543, at pages 553 and 
557. The summons, the pleadings, and the organization of the court, and 
the judgment at the January Term, 1951, and the appeal entries from 
judgment then so entered, are all absent. And there is no record showing 
date of termination of the said January Term, 1951, or other record 
from which time for serving case on appeal from the judgment of 
January Term, 1951, may be calculated in considering the validity of 
the judgment at March Term, 1951, from which this appeal is taken. 

Rule 19 (1) expressly requires “that the pleadings on which the case 
is tried, the issues and the judgment appealed from shall be a part of 
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the transcript in all cases.” And in Rule 20, it is provided that even 
“memoranda of pleadings will not be received or recognized in the Su- 
preme Court as pleadings, even by consent.” And “where the pleadings 
are omitted from the record, the appeal must be dismissed.” See S. v. 
Lbr. Co., 207 N.C. 47, 175 S.E. 713; see also Washington County v. Land 
Co., 222 N.C. 637, 24 S.E. 2d 338; Hricson v. Ericson, 226 N.C. 474, 
38 S.E, 2d 517, where the authorities are assembled. 

Whether plaintiff may now be entitled to a writ of certiorari as in 
Chozen Confections, Inc. v. Johnson, 220 N.C, 482, 17 S.E. 2d 505, is not 
here presented. 

Appeal dismissed. 


PERCY E. WILLIAMS vy. FLOYD RAINES anv Wirr, THELMA NOE 
RAINES. 


(Filed 7 November, 1951.) 


1. Appeal and Error § 39b— 


Assignments of error relating to an issue answered in appellant’s favor 
can afford no ground for new trial. 


2. Appeal and Error § 6c (6)— 
Exception to misstatement of a contention must be entered in apt time. 


APPEAL by plaintiff from Morris, J.. May Term, 1951, Lenorr. 

Action for damages arising out of a collision of two automobiles at a 
street intersection. 

Issues of negligence, contributory negligence, and damages were sub- 
mitted to the jury. The jury answered each of the first two issues “yes.” 
From judgment on the verdict plaintiff appealed. 


Jones, Reed & Griffin for plaintiff, appellant. 
Whitaker & Jeffress for defendants, appellees. 


Per Curtam. All of plaintiff’s assignments of error, save one, are 
bottomed on exceptions to the charge of the court on the first issue. As 
the verdict on that issue was in favor of plaintiff, any error in the charge 
of the court in respect thereto is harmless and affords no cause for a new 
trial, 

The lone exception to the charge on the second issue is directed to the 
statement of a contention. It does not appear that this exception was 
entered in apt time. In any event, we are unable to perceive that plain- 
tiff was prejudiced thereby. 
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The jury, in a trial free from error on the second issue, has resolved the 
question of contributory negligence against the plaintiff. He must abide 
the result. 

No error. 


In THE MATTER OF THE CusToDY OF FRANCES EARLE BRINSON, JOHNNY 
EDWARD BRINSON, anp JOYCE ANITA BRINSON. 


(No. 393, Fall Term, 1951) 


AppraL by Petitioner (Edna Earl Brinson) from F'rizzelle, J., 3 July, 
1951, Lenoir Superior Court. From Lrenorr County. 

The purpose of the petition of habeas corpus by a divorced parent 
being declared to be to relieve her children from alleged restraint when 
committed by the court to the Junior Order Children’s Home, no appeal 
lies from the order denying petition, and the attempted appeal therefrom 
is dismissed. In re Thompson, 228 N.C. 74; In re Holley, 154 N.C, 163. 

This 17 October, 1951. 

VALENTINE, J., for the Court. 


IN THE MATTER oF: JOHN C. PHILLIPS, JR., CLrarmant, CHARLOTTE, N. C.; 
WESTERN UNION TELEGRAPH COMPANY, EMPpLoyer, CHARLOTTE, 
N. C.; STATE OF NORTH CAROLINA ON RELATIONSHIP OF THE 
EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA, 


RALEIGH, N. C. 
(No. 532, Fall Term, 1951) 


AppraL by Employment Security Commission from Sink, J., June, 
1951, Regular Term of Mecklenburg Superior Court. MrckLensBure 
County. 

Appeal dismissed upon authority of In re Mitchell, 220 N.C. 65. This 
7 November, 1951. 

VaLENTINE, J., for the Court. 
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WACHOVIA BANK & TRUST COMPANY, ExecuTor AND TRUSTEE UNDER THE 
Last WILL AND TESTAMENT OF DUNCAN CAMERON WADDELL, JR., 
DECEASED, v. VAUGHN A. WADDELL, Wipow; MARY WADDELL 
JORDAN, Wipow; KATE WADDELL, UNMarRriED; FRANCIS C. JOR- 
DAN; MARY JORDAN, UNMarRRIED: JANET JORDAN, UNMARRIED; 
BETTY JORDAN JACOBS anp Her Huspanp, R. L. JACOBS; THORN- 
TON JORDAN, a MInoR; RALPH E. LEE, STEPHEN R. ADAMS, THE 
UNIVERSITY OF NORTH CAROLINA; ALL Bobinry HEIRS or FRANCIS 
C. JORDAN anp MARY JORDAN Not Now In Esse; LYNN BARNARD 
JACOBS, a Minor; ALL UNKNOWN BopiLy HEIRS OF FRANCIS C. JORDAN 
AND MARY JORDAN, Now Living. 


(Filed 21 November, 1951.) 
1. Wills § 40— 


Upon filing her dissent to her husband’s will, the widow becomes ¢€o 
instante vested with title to all property of her deceased husband allowed 
her by statute as surviving spouse. 


2. Executors and Administrators § 15g— 


The Superior Court has jurisdiction to approve a settlement with the 
widow for her year’s support in amount less than the maximum calculated 
under the provisions of G.S. 30-31. G.S. 30-27. 


3. Executors and Administrators § 27: Dower § 8e— 


Where trusts are affected and controverted questions of law have arisen 
upon the dissent of the widow from her husband’s will, the executor and 
trustee may petition the Superior Court to approve a settlement with the 
widow for her dower, and the court has jurisdiction to approve in its 
sound discretion a settlement with her in an amount less than the value 
of her dower right, G.S. 28-147, G.S. 30-5, upon its finding that such 
settlement is to the best interests of the estate and all the beneficiaries. 


4. Wills §§ 31, 39,40: Trusts § 27— 

Upon the dissent of the widow, the will should be so construed that the 
dissent shall have the least effect upon the general scope or plan of dis- 
tribution as expressed in the instrument, and such dissent will not be 
allowed to divert the remainder from its course of distribution except 
in so far as it may reduce the corpus of the estate, and the construction 
of the will to this end does not involve the jurisdiction of the court to 
modify a trust for a contingency or emergency unforeseen by testator. 


3. Wills § 32— 


Where there is a will there is a presumption against partial intestacy, 
and the courts will adopt that construetion which will uphold the will in 
all its parts if consistent with established rules of law and the intention 
of testator. 


6. Wills § 31— 


The primary rule in the construction of wills is to ascertain the intention 
of testator, and all other rules of construction, as distinguished from rules 
of law governing construction, serve only as an aid and guide to this end. 
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7. Wills 8§ 34e, 40— 


Testator left the residue of his estate one-third to his widow and one- 
third each to two trusts set up by the instrument. The widow dissented 
from the will. Held: After settlement with the widow for her year’s 
allowance and dower, all the residue of the estate fell into the trusts, 
one-half to each, and the direction of the will that one-third of the residue 
should be set up as a trust fund for each trust will not be allowed to defeat 
the intent of testator and render him intestate as to one-third of the 
residue devised and bequeathed to the widow. G.S. 30-2, G.S. 28-149 (3), 
G.S. 30-5. . 


8. Wills § 82%: Dower § 2— 


Testator was devised under another instrument a remainder in the event 
the first taker should die without issue. The first taker died without issue 
subsequent to the death of testator. Held: Testator had a transmittible 
estate, G.S. 31-40, but whether his widow is entitled to dower therein is 
not necessary to be decided in this case, since the widow had agreed to a 
settlement in lieu of dower, and therefore the property passed under the 
residuary clause of testator’s will. 


9. Wills § $34g— 


Testator has the power to direct that all taxes, including estate and 
inheritance taxes, be paid before the distribution to the beneficiaries, and 
conversely to direct that the beneficiaries of certain specific legacies be 
liable for inheritance taxes. 


ApPEAL by plaintiff from Nettles, J., at Chambers, 8 September 1951, 
BuNcoMBE. 

Petition by plaintiff for the advice and instruction of the court in 
respect of certain questions which have arisen in the administration of 
the estate of its testator and to obtain the approval of a settlement of the 
dissenting widow’s dower and year’s allowance claims, here on former 
appeal, Trust Co. v. Waddell, ante, 34. 

Plaintiff’s testator, Duncan Cameron Waddell, Jr., late of Buncombe 
County, died testate, leaving a personal estate of the value of more than 
one and one-quarter million dollars and real property of the approximate 
value of $300,000. In his will he made certain specific bequests and 
devises which are not materially involved in this litigation. He then 
devised to his wife, defendant Vaughn A. Waddell, “(4%) one-third of 
all the rest and remainder of my estate, real and personal in kind, abso- 
lutely ...’ The remaining two-thirds of the residuary estate was 
devised to plaintiff in two separate trusts as set out in the statement of 
facts on the former appeal. 

The will contains this provision in respect of estate, inheritance, and 
other taxes, to wit: 

“Trem TureeE: I direct my Executors to pay all taxes on my property 
owned by me at the time of my death and also all estate and inheritance 
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taxes levied by the United States, and, or any State so that the beneficia- 
ries hereunder may receive their legacies free of encumbrance or cost to 
them; except the bequest named in Item Seven, all taxes on which are 
to be borne by the legatee named therein.” 

The exception refers to the bequests to defendants Stephen R. Adams 
and Ralph E. Lee. 

The widow duly filed her dissent to the will and made claim for a year’s 
allowance in the sum of $38,000. The interested parties have agreed, 
subject to the approval of the court, to convey certain real property of 
the appraised value of $60,500 to the widow in fee in settlement of her 
claims for dower and year’s allowance. Of this amount $22,000 is in 
settlement of her claim for a year’s allowance and $38,500 is in satis- 
faction of her dower interest in any and all real property owned or 
possessed by the testator during coverture. One object of the proceeding 
is to obtain authority to perfect this proposed settlement. 

One Mary W. Waddell devised certain property to her daughter Kate 
with the remainder, in the event her daughter died without issue, to 
plaintiff's testator and his sister, Mary W. Jordan. The life tenant was 
still living at the time of the death of plaintiff’s testator. A question as 
to the widow’s dower interest in this property is raised. 

The court below, after a full hearing, found the facts and entered its 
order in part as follows: 

“A. That, by the will of Mary W. Waddell, there was devised to 
Duncan Cameron Waddell, Jr., deceased, and defendant Mary Waddell 
Jordan, each, an undivided one-half interest in the property in Greens- 
boro, North Carolina, known as No. 1110 West Market Street, subject to 
the life estate of defendant, Kate Waddell, conditioned upon said defend- 
ant Kate Waddell dying without issue, and said undivided one-half 
interest in said property so devised to said Duncan Cameron Waddell, 
Jr., is property of his estate to be included in the trust estates created by 
Items Twelve and Thirteen of his said will, but defendant Vaughn A. 
Waddell has no dower right or interest in said property known as No. 
1110 West Market Street, in Greensboro, North Carolina. 

“B. That the will of said Duncan Cameron Waddell, Jr., deceased, 
confers upon plaintiff the right, power and authority to establish the 
two trusts created by Items Twelve and Thirteen of said will, and to 
include in and allocate to each of said trusts one-half of all of the real and 
personal property of the estate of said Duncan Cameron Waddell, Jr., 
deceased, remaining after (1) payment of the indebtecness of said estate, 
costs and expenses of administration thereof, and any taxes and other 
charges payable therefrom, as hereinafter adjudged and decreed, out of 
the personal property, (2) distribution to defendant Vaughn A. Waddell 
of her distributive share of the personal property ancl settlement of her 
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dower and year’s allowance, as hereinafter authorized, and (3) satis- 
faction of the specific bequests and devises as set forth in said will, other 
than those to said defendant Vaughn A. Waddell. 

“QO. That under the provisions of the will of said Duncan Cameron 
Waddell, Jr., deceased, plaintiff Wachovia Bank and Trust Company, 
Executor and Trustee, had the right, power and authority to agree that 
defendant Vaughn A. Waddell should receive and have fee simple title 
to the two pieces of real estate in the City of Asheville, North Carolina, 
owned by said Duncan Cameron Waddell, Jr., at the time of his death, 
known as the Imperial Theatre property and the Church Street property, 
described as Parcels No. 4 and No. 5 of the Buncombe County property 
in paragraph 17 of the complaint, in settlement of the allowance for her 
year’s support and of her dower in the real estate of her late husband; 
that the best interest of the estate of Duncan Cameron Waddell, Jr., and 
the best interest of all beneficiaries of the trusts created by Items Twelve 
and Thirteen of the will of said Duncan Cameron Waddell, Jr., and the 
best interest of the widow, defendant Vaughn A. Waddell, will be mate- 
rially and substantially promoted by the carrying out of the agreement 
of settlement of allowance for a year’s support and dower of said widow, 
defendant Vaughn A. Waddell, as set forth in the memorandum dated 
December 5, 1950, a copy of which is Exhibit “E” to the complaint; that 
said agreement of settlement of said widow’s year’s allowance and dower 
is approved, and, in full and complete settlement of all claims of defend- 
ant Vaughn A. Waddell of allowance for a year’s support and of all her 
dower and right to dower in the real estate of her late husband, Duncan 
Cameron Waddell, Jr., there is transferred and vested in said Vaughn A. 
Waddell, free and discharged of all and every right, title, claim and 
interest of plaintiff Wachovia Bank and Trust Company, as Executor 
and as Trustee under the will of Dunean Cameron Waddell, Jr., deceased, 
and of defendants Kate Waddell, Mary W. Jordan, Francis C. Jordan, 
Mary Jordan, Janet Jordan, Betty Jordan Jacobs, R. L. Jacobs, Thorn- 
ton Jordan, Lynn Barnard Jacobs, the University of North Carolina, 
and all of the bodily heirs of Francis C. Jordan and Mary Jordan, those 
that may be born hereafter and those unknown now living, absolute and 
fee simple title to the following described land and premises situate in 
Asheville, Buncombe County, North Carolina, to wit:’ (Here follows 
a specific description of the real property to be conveyed to the widow) 

D. (This section forecloses and divests said widow “of every and all 
right, title, claim and interest” in and to all the real estate of the testator 
not specifically conveyed to her) 

E. (This section directs the execution of the deeds to effectuate the 
agreement ) 
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“L. Plaintiff shall pay all Federal Estate and North Carolina Inherit- 
ance taxes, finally determined to be due and owing, out of the personal 
property of the estate of said Duncan Cameron Waddell, Jr., deceased, 
before distribution is made by plaintiff to the widow, defendant Vaughn 
A. Waddell, and the beneficiaries under the will of said Duncan Cameron 
Waddell, Jr., deceased, and plaintiff shall not be reimbursed or have any 
right of reimbursement for any of said taxes so paid, except in the manner 
and to the extent as provided hereinabove in paragraphs I, J and K of 
this judgment.” 

There is no exception to any paragraph of the judgment not quoted 
above and no question in respect to any one of said sections is raised on 
this appeal. 

The plaintiff, under direction of the court below, excepted and appealed. 


Francis J. Heazel for plaintiff appellant. — . 

Woodson & Woodson for defendant Vaughn A. Waddell. 

J. Y. Jordan, Jr., for defendants Mary W. Jordan, Francis C. Jordan, 
Mary Jordan, Janet Jordan Jacobs and husband, R. L. Jacobs. 

Andrew Joyner, Jr., for defendant Kate Waddell. 

Tench C. Coxe, Jr.,and Adams & Adams for defendants Ralph E. Lee 
and Stephen R. Adams. 

Kingsland Van Winkle for defendants Thornton Jordan and all the 
bodily heirs of Francis C. Jordan and Mary Jordan not now in esse. 

J. M. Horner, Jr., for defendants Lynn Barnard Jacobs and all un- 
known bodily heirs of defendants Francis C. Jordan and Mary Jordan. 


Barnuit1, J. This is not a case in which the parties seek to have a 
court of equity approve a family settlement of differences arising in 
respect of an estate in the course of its administraticn. Neither is it a 
cause in which the first takers seek to alter or modify the terms of a trust 
to the possible disadvantage of the ultimate takers. It is true the trusts 
created by the will are to some extent adversely affected for the reason 
the widow takes under the law one-half of the personal estate rather 
than the one-third she would have received as a beneficiary under the 
will. But this adverse effect arises out of the fact the widow elected to 
do what she had a legal right to do, and not out of any contingency or 
emergency unforeseen by the testator. Hence a number of the decisions 
eited in the briefs on the original appeal and now relied on by the parties 
are not in point. 

The widow, upon filing her dissent to the will, became, eo instante, 
vested with title to all the property of her deceased husband allowed her 
by statute as surviving spouse. To the extent of her right to one-half of 
the personal property belonging to the estate and to an allowance for a 
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year’s support, she became and is a claimant against the estate. As widow 
she is entitled to a life estate in one-third of the real estate of which her 
husband was seized during coverture, and the trustee must account to her 
for the income therefrom to the extent of her interest. 

Therefore, this proceeding, in the first instance, is nothing more than 
a petition for the approval by the court of a settlement of these claims 
in a manner alleged to be to the best interest of all the parties. 

On its appeal here from the order of the court below approving the 
proposed settlement and instructing the plaintiff in respect to certain 
matters affecting the administration of the estate, the plaintiff poses these 
questions for consideration and decision: 

1. Did the court below have authority to approve and direct the con- 
summation of the agreement settling the year’s allowance and dower 
claims of the widow and, if so, should its order in that respect be affirmed ? 

2. Does the plaintiff trustee take the residue of the estate, after satis- 
faction of the widow’s claim to her distributive share of the personal 
property, her year’s allowance, and her dower, for the benefit of the 
trusts created by the will, or only two-thirds thereof, and if only two- 
thirds, does the remaining one-third pass as undevised property ? 

3. Is the widow entitled to dower in the contingent remainder interest 
of the testator in the property devised in the will of Mary W. Waddell, 
and, if so, does such property interest pass to the trust estates upon the 
consummation of the contract with the widow ? 

4. Did the court below correctly instruct and advise plaintiff with 
respect to the payment of Federal Estate and North Carolina Inherit- 
ance taxes ? 

1. The settlement. It is asserted that the widow’s maximum allowance 
for a year’s support, calculated as provided by law, G.S. 30-31, would 
approximate $38,000. She has agreed to accept $22,000. The court 
below found this sum to be reasonable and proper. Its jurisdiction to 
make the allowance is statutory. G.S. 30-27; Drewry v. Bank, 173 N.C. 
664, 92 S.E. 593. 

The commuted value of the widow’s dower interest in the real property 
of plaintiff’s testator is more than $50,000. The settlement contemplates 
the payment of $38,500 in full satisfaction thereof. The widow has con- 
sented to accept the agreed amount, plus payment of her year’s allowance, 
on condition she is paid by the conveyance of the income-producing real 
property designated and described in the contract and in the judgment 
of the court below. The presiding judge, after a full hearing and careful 
consideration of all the facts, has found and concluded that this proposed 
settlement is to the best interests of the estate of the testator and of all the 
beneficiaries of the trusts created in the will. 
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Many reasons might be advanced in support of this conclusion. These 
we need not now discuss. Suffice it to say that the matter of the approval 
of the settlement rested in the sound discretion of the court below and no 
reason is made to appear why its judgment in this respect should not be 
affirmed. G.S. 28-147; S. v. Griggs, 223 N.C. 279, 25 S.E.92d 862; Edney 
v. Matthews, 218 N.C. 171, 10 S.E. 2d 619; In re Estate of Poindexter, 
221 N.C. 246, 20 S.E. 2d 49. 

“. . . the Superior Court in term is bv statute constituted a forum for 
the settlement of controversies over estates (C.S., 135), and the power of 
the Superior Court to entertain administration suits and for the settle- 
ment of estates is well recognized.” S. v. Griggs, supra, and cases cited. 

And in cases of this type, where trusts are affected, the authority of 
the executor and trustee is involved, and controverted questions of law 
have arisen, a petition by the executor and trustee for judicial direction 
is an approved method of procedure for presenting the questions at Issue 
to the judge for consideration and decision. In re Estate of Poindexter, 
supra, and cases cited. 

2. Disposition of the residue of the estate. The will contains a plan or 
scheme for the disposition of the testator’s property entirely consistent 
and harmonious in all its parts. There would be no difficulty in its con- 
struction or execution but for the derangement of the plan caused by the 
dissent of the widow. But it is a settled principle that the will shall be 
so construed that the dissent of the widow shall affect the devisees and 
legatees to the least possible degree, and that the general scope or plan 
of distribution be carried out and effectuated so far as possible. “The 
dissent may defeat some of the arrangements made by the will, and 
accelerate the time of enjoyment of some of the legacies and devises, but 
it does not affect the construction of the will.” Pritchard on Wills and 
Administration, sec. 766; University v. Borden, 182 N.C. 476; Re Povey, 
261 N.W. 98, 99 A.L.R. 1183; 2 Page on Wills, 2d Ed., sec. 1224; 57 A.J. 
1054, sec. 1549. 

It is therefore generally held that a widow’s election to take against the 
husband’s will does not, except as it may reduce the corpus of the estate, 
divert the remainder from its course of distribution. Spaulding v. 
Lackey, 1738 N.E. 110, 71 A.L.R. 660; Bank v. Bank, 190 A. 215, 111 
A.L.R. 711. 

Where there is a will there is a presumption against partial intestacy, 
Seawell v. Seawell, 283 N.C. 735; Van Winkle v. Berger, 228 N.C. 478, 
46 S.E. 2d 305; Holmes v. York, 203 N.C. 709, 166 S.E. 889, and the 
courts in construing a will do not search for a meaning which will nullify 
it in whole or in part, Johnson v. Salsbury, 232 N.C. 482, 61 S.E. 2d 327, 
but adopt that construction which will uphold the wil in all its parts if 
such course is consistent with established rules of law and the intention 
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of the testator. Johnson v. Salsbury, supra; Ferguson v. Ferguson, 225 
N.C. 375, 35 S.E. 2d 281. 

“The objective of construction is to effectuate the intent of the testator 
as expressed in his will, for his intent as so expressed is his will.” Wood- 
ard v. Clark, ante, 215, This is the dominant and controlling rule of 
testamentary construction. Richardson v. Cheek, 212 N.C. 510, 193 S.E. 
705. All other accepted canons of construction serve not to restrict or 
restrain the judicial mind but to aid and guide it in the discovery of the 
intention of the testator. 57 A.J. 732, sec. 1135. 

But let us here interpolate for the sake of exactness that in applying 
this rule, the distinction between rules of construction and rules of law 
controlling construction must be kept in mind. While all other rules 
of construction must yield to the primary “intent” rule, the intent must 
yield to conflicting rules of law controlling construction such as the rule 
in Shelley’s case and the rule against perpetuities. 57 A.J. 729, sec. 1134; 
Featherstone v. Pass, 282 N.C. 349, 60 S.E. 2d 236; Rechardson v. Cheek, 
supra; Smith v, Moore, 178 N.C. 370, 100 S.E. 702; Crisp v. Biggs, 176 
N.C. 1, 96 S.E. 662. 

Here the intent of the testator could not be the subject of serious con- 
troversy. It is clear that he considered the persons who were to be the 
objects of his bounty under three classes, to wit: those upon whom he 
intended to bestow specific bequests, then the widow, and finally the class 
which was to receive the residuum; and he parceled his estate with this 
in mind, and its appears that he did not intend that any part of his 
estate should pass as intestate property. Jn re Reynolds’ Will, 138 
N.W. 1019, 

The bulk of his valuable estate is disposed of in Items 11, 12, and 13 
of the will, and it is apparent that his wife and his two sisters were the 
primary objects of his bounty. The executors are directed first to set 
apart to his widow one-third of all his net estate (remaining after the 
delivery of certain relatively unimportant bequests) in kind, absolutely 
and without limitation. The rest and residue remaining after the deduc- 
tion of the widow’s share is then set apart in trust for the use and benefit 
of his two sisters. 

While it is true he devised to plaintiff in trust “one-third of the rest, 
residue and remainder” of his property for the use and benefit of those 
named in Item Twelve of the will and “the remaining one-third” to it in 
trust for those named in Item Thirteen, the words “one-third of the rest, 
residue and remainder” and “the remaining one-third” are not control- 
ling, for in ascertaining the intent of a testator greater regard must be 
given to the dominant purpose of a testator than to the use of any par- 
ticular words. Heyer v. Bulluck, 210 N.C. 321, 186 S.E, 356. 
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The provision in the will in favor of the widow in legal effect was no 
more than an offer on the part of the testator to purchase her statutory 
interest in his estate for the benefit of his estate. As she refused to 
accept the offer made her in the will and elected to take under the statute, 
G.S. 30-2, she has her interest under the statute, G.S. 28-149 (3), G.S. 
30-5, as if there was no will. That portion of the estate devised to her 
which she renounced becomes a part of the residuum out of which she is 
first to have her share as provided by law, and the remainder is to be set 
apart in trust as provided in the will. Reid v. Neal, 182 N.C. 192, 108 
S.E. 769; Featherstone v. Pass, supra; Dunshee v. Dunshee, 96 N.E. 298; 
Moore v. Hospital Ass’n., 6 F. 2d 986; Anno. 155 A.L.R. 1426; Spaulding 
v. Lackey, supra; Bank v. Bank, supra. 

Thus the widow and plaintiff, as trustee, take all the estate remaining 
after the satisfaction of specific legacies, whether the widow receives 
her share under the will as devisee or under the law as surviving spouse. 
So the testator intended. 

3. The Mary W. Waddell property. The interest in the Greensboro 
real estate devised to testator is a transmittible estate, G.S. 31-40, 
Buffaloe v. Blalock, 232 N.C, 105, 59 S.E. 2d 625, and constitutes a part 
of the residuum to be set apart in trust. 

On this record, whether the widow is entitled to dower therein we 
need not now decide. If it is not a part of testator’s estate to be taken 
into consideration in ascertaining the value of the widow’s dower, it 
passes to the trustee free of any claim on her part. If it is to be so consid- 
ered, the widow, under the settlement agreement, relinquishes all claim 
thereto. In either event, the trustee acquires title thereto unencumbered 
by any claim of interest therein by the widow. 

4. Federal Estate and State inheritance taxes. The testator specifi- 
eally directed the plaintiff to pay all taxes on his property, including all 
estate and inheritance taxes levied by the United States or by any State. 
This he had a right to do. The dissenting widow, who might have some 
right to protest, has assented. So what boots it whether such taxes, or 
any part thereof, are, under the law, payable as a debt of the estate or are 
assessable against the several legacies and devises? The direction as to 
the payment thereof by the plaintiff contained in the judgment was im- 
pelled by the terms of the will. 

In providing for the payment of such taxes out of the funds of the 
estate to the exoneration of the legacies, the bequest to Stephen R. Adams 
and Ralph E. Lee contained in Item Seven of the will was excepted. 
These legatees have agreed to reimburse the plaintiff for all taxes paid 
on account of their bequest, and the court has so directed. This is in 
accord with the terms of the will. 
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Thus it appears that the exceptive assignments of error brought for- 
ward and debated on this appeal are without substantial merit. Hence, 
on the record as it comes before us, the judgment entered must be 


Affirmed. 


ELIZABETH G. WOODARD anp BESSIE W. CAMPBELL v. W. G. MOR- 
DECAI, Co-TRUSTEE OF THE ESTATE OF MOSES W. WOODARD, DECEASED ; 
MOSES W. WOODARD, JR.; MOSES W. WOODARD III; MARY WHITE 
WOODARD McDONALD; anp NANCY ELIZABETH WOODARD. 


(Filed 21 November, 1951.) 
1. Trial § 55— 
Upon trial by the court upon agreement, the court is required to find 
the facts on all issues of fact joined on the pleadings, to declare his con- 
clusions of law upon the facts found in such manner as to render them 


distinguishable from the findings of fact, and to enter judgment accord- 
ingly. G.S. 1-185. 


2. Same— 


In a trial by the court under agreement of the parties, the trial court is 
required to find and state only the ultimate facts and not the evidentiary 
facts. 


3 Trusts § 14a— 


When the instrument commands the trustee to perform some positive 
act the power is mandatory, when the instrument provides that the trustee 
may either exercise a power or refrain from exercising it, or leaves the 
time, manner, and extent of its exercise in the discretion of the trustee, 
the power is discretionary. 


The court will always compel the trustee to exercise a mandatory power: 
but will not undertake to control the exercise of a discretionary power 
except to prevent abuse of discretion. 


5. Same— 


A trustee abuses his discretion in exercising or failing to exercise a 
discretionary power if he acts dishonestly, or if he acts with an improper 
motive even though not a dishonest one, or if he fails to use his judgment, 
or if he acts beyond the bounds of a reasonable judgment. 


6. Same: Trusts § 19b— 


A provision in a will that the trustee might convey any part or all of the 
share of the corpus of a beneficiary to the beneficiary if in the trustee’s 
judgment it is necessary or best for the welfare of the cestui and con- 
sistent with the welfare of trustor’s family and estate, confers a discre- 
tionary power. 
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7. Same: Trial § 55-—Judgment held based upon findings of ultimate facts 
as distinguished from conclusions of law. 


In an action to compel a trustee to exercise a discretionary power upon 
the ground of abuse of discretion in that the trustee acted with the im- 
proper motive of prejudice and failed to use his judgment, held findings 
by the court that the trustee had not abused his discretion or acted arbi- 
trarily, that the trustee’s conclusion not to exercise the power was. con- 
sistent with the intentions of trustor and that the exercise of the power 
was not for the best welfare of the beneficiaries nor the welfare of the 
family (the basis set out in the instrument for the determination of 
whether the power should be exercised or not) are findings of ultimate 
facts as distinguished from legal conclusions, and support the conclusion 
that the beneficiaries were not entitled to compel the exercise of the power. 


8. Evidence § 2644,— 


Where plaintiffs introduce evidence tending to show they had been 
harassed by litigation over the trust estate, defendants are entitled to 
introduce judicial records tending to show that plaintiffs themselves had 
instituted such litigation in order to rebut plaintiffs’ implication. 


9. Appeal and Error § 39e— 


The admission of evidence over objection cannot be held prejudicial 
when evidence of the same import is theretofore or thereafter admitted 
without objection. 


10. Evidence § 43e-—— 


Where the mental state of trustee in refusing to exercise a discretionary 
power is in issue, a letter written by him to his co-trustee setting forth his 
motives and reasons for refusing to exercise the power upon the original 
application of the beneficiaries is held competent even though the letter 
was never mailed, since it is a relevant circumstance tending to show his 
state of mind at the time in question. 


11. Evidence § 18— 


Evidence otherwise incompetent may be competent for the purpose of 
corroborating the sworn testimony of the witness at the trial. 


12. Appeal and Error § 39e— 


The admission of immaterial evidence in a trial by the court under 
agreement of the parties will not be held for reversible error when its 
admission could not have affected the decision of the court. 


AppEAt by plaintiffs from Bone, J., at May Term, 1951, of Waxer. 

Consolidated civil actions by Elizabeth G. Woocard and Bessie W. 
Campbell against W. G. Mordecai, as a successor trustee under the will 
of Moses W. Woodard, and others, to require defendant trustee to exer- 
cise a discretionary power granted by the will, and to join his co-trustee, 
the First-Citizens Bank & Trust Company, in conveying parts of the 
trust corpus to the plaintiffs free from the trust. 
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The record discloses the following facts: 

1. Moses W. Woodard died at his domicile in Wake County, North 
Carolina, on 27 April, 1915, leaving his wife, Elizabeth G. Woodard, his 
son, Moses W. Woodard, Jr., and his daughter, Bessie W. Campbell. 

2. Moses W. Woodard left a last will, which was forthwith admitted 
to probate in the Superior Court of Wake County. The portions of this 
instrument pertinent to this litigation are as follows: 

Item Five: I give, devise and bequeath all the rest and residue of my 
property and estate of whatsoever nature and wheresoever the same may 
be to Charles H. Belvin and Joseph G. Brown, both of Raleigh, N. C. 
to be by them held in trust for the use and benefit of my said wife and my 
said son and my said daughter in the manner following: 

The said Trustees if they deem best, shall have the power (without 
being required to get an order of court for that purpose) to sell, convey 
and convert into money, any part or all of said trust estate and to receive 
the proceeds of such sale; to invest the same and also any money belong- 
ing to my estate as they deem best and if they see fit, to sell, convey and 
convert into money any or all of such investments and to reinvest the 
proceeds of such sale; to again sell, convey and convert into money and 
reinvest, when, as often, and in such manner as they see fit—such sales to 
be private or public, for cash or on time, as such trustees deem best—to 
make, execute and deliver any and all deeds or other paper writings and 
to do all things requisite and necessary to effectually carry out the trusts 
herein declared; to receive the income from such trust estate and from 
all such investments and after paying out from such income the taxes and 
other charges on such trust estate, repairs, insurance and other expenses 
connected therewith, and the costs and charges of executing the trust to 
dispose of such trust estate and the income therefrom as follows: 

“A.” Until the marriage of my said wife, Elizabeth, or if she does not 
marry again, then until her death, unmarried, to divide semiannually 
the net income from said trust estate into as many equal shares as there 
shall be wife of mine, then alive and unmarried, and son of mine then 
alive or son of mine dead but with lineal descendants then alive and 
daughter of mine then alive or daughter of mine dead but with lineal 
descendants then alive, and to pay such shares of income to such wife, 
son and daughter or the lineal descendants of such deceased son or daugh- 
ter—such lineal descendants to stand per stirpes in the place of their 
deceased parents and together take the share which such deceased parent 
would have taken if alive at that time. 

Upon the marriage or death of my said wife her interest in said trust 
estate shall cease and determine and shall go and belong to my said son 
and daughter and their lineal descendants in the same manner as is here- 
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inafter provided for the holding and disposing of the original shares of 
said son and daughter in said trust estate. 

“B.” During the natural life of my said daughter, Bessie, to divide 
semi-annually the net income from said trust estate into as many equal 
shares as there shall be daughter of mine then alive and wife of mine, 
then alive and unmarried, and son of mine then alive or son of mine dead 
but with lineal descendants then alive and to pay such shares of income 
to such daughter, wife and son or the lineal descendants of such deceased 
son——such lineal descendants to stand per stirpes in the place of their 
deceased father and take the share which he would have taken if alive at 
that time. 

Upon the death of my said daughter leaving lineal descendants sur- 
viving her, said Trustees shall divide the corpus of said trust estate into 
as many equal shares as there shall be such daughter deceased and wife 
of mine alive, and unmarried, at that time and son of mine then alive or 
son of mine dead but with lineal descendants then alive and shall pay, 
deliver and convey absolutely and in fee simple one of said shares per 
stirpes, to such lineal descendants as my said daughter shall have so left 
her surviving, upon which payment the trust as to that share shall cease 
and determine. 

Upon the death of said Bessie without leaving any lineal descendants 
surviving her, then her interest in said trust estate shall cease and deter- 
mine and shall go and belong to my said wife and son and his lineal 
descendants in the same manner as is herein provided for the holding 
and disposing of the original shares of my said wife and son in said trust 
estate. 

“CO.” During the natural life of my said son, Moses, to divide semi- 
annually the net income from said trust estate into as many equal shares 
as there shall be son of mine then alive and wife of mine then alive and 
unmarried and daughter of mine then alive or daughter of mine dead but 
with lineal descendants then alive and to pay such shares of income to 
such son, wife and daughter or the lineal descendants of such deceased 
daughter—such lineal descendants to stand per stirpes in the place of 
their deceased mother and together take the share which such deceased 
mother would have taken if alive at that time. 

Upon the death of my said son leaving lineal descendants surviving 
him the said Trustee shall divide the corpus of such trust estate into as 
many equal shares as there shall be such deceased son and wife of mine 
alive and unmarried at that time, and daughter of mine alive or daughter 
of mine dead but leaving lineal descendants alive at that time and shall 
pay, deliver and convey absolutely and in fee simple one of said shares 
per stirpes to the lineal descendants which the said Moses shall have so 


N.0.} FALL TERM, 1951. 467 


WooDARD wv. MORDECAI. 


left him surviving, upon which payment the trust as to that share shall 
cease and determine. 

Upon the death of said Moses without leaving any lineal descendants 
surviving him, then his interest in said trust estate shall cease and deter- 
mine and shall go and belong to my said wife and daughter and such 
daughter’s lineal descendants in the same manner as is herein provided 
for the holding and disposing of the original shares of said wife and 
daughter in said trust estate. 

Item Six: All the property and estate acquired by said Trustees by 
means of the assets belonging to my estate, whether by reason of increase 
of values or by change of investment or otherwise, shall be held by said 
Trustees upon the same trusts as those declared for the holding of the 
property and estate originally bequeathed and devised to them. No 
investment shall be made nor shall any investment be changed nor any 
sale be made, deed or other paper writing, delivered, except by the consent 
and concurrence of both Trustees. 

The said Trustees (if they in their judgment deem it necessary or best 
for the welfare of the cestue que trust, and consistent with the welfare 
of my family and estate) may from time to time, advance, deliver and 
convey absolutely and in fee simple, free from the trust, to my said wife 
if unmarried or to my said daughter after she arrives at the age of 21 
years or to my said son after he arrives at the age of 21 years, any part 
or all of the share of the corpus of the trust estate above provided for 
his or her benefit and thus terminate the trust so far as it affects the 
property so advanced, delivered and conveyed and the receipt of such 
cestut que trust shall be a complete release and discharge of said Trustees 
for so doing. But in case of such advancement the amount so advanced 
shall be counted in estimating the amount of the corpus of the estate for 
division and charged up to the share of the person so receiving the same 
and deducted from the payment on division to his or her lineal descend- 
ants; and in estimating the income for division, interest shall be counted 
on such advancement at the rate of 3% per annum and be charged up to 
the share of income of the person so advanced and be deducted from the 
payment of income to the party so advanced or to his or her lineal 
descendants. 

Item Seven: I hereby nominate, constitute and appoint the said 
Chas. H. Belvin and Joseph G. Brown, Executors of this my last will and 
testament, and also Guardians of my said daughter and of my son until 
their arrival at the age of 21 years and direct that neither of them be 
required to give any bond, either as Executor or as Trustee or as 
Guardian. 

Said Executors and Trustees for the purpose of settling my estate and 
for the purpose of making the divisions and settlement of the trust estate 
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as above directed shall have the power and are hereby authorized as they 
see fit (without being required to get an order of court for that purpose) 
to sell at private or public sale, for cash or on time, and to convey any 
part or portion of said property and estate, and to receive the proceeds 
of such sale. 

Upon the refusal of either the said Belvin or Brown to qualify as 
Executor or upon the death of either, the other, having qualified, shall 
have all the rights and powers and be subject to all the duties herein 
provided for them jointly as Executors. 

Upon the refusal of either the said Belvin or Brown to act as Trustees 
or upon the death of either after acting as Trustee without having ap- 
pointed a substitute as below provided, the successor of the ong so refusing 
to act or so dying, without appointing such substitute, shall be appointed 
by the proper court in the manner provided by law and the Trustee so 
appointed shall have all the rights and powers and be subject to all the 
duties herein provided for the original Trustee so refusing to act or so 
dying. 

If either the said Belvin or the said Brown shall refuse to act as trustee 
or if after having acted as Trustee, shall be unwilling or unable to con- 
tinue to execute the trust and shall desire to be discharged therefrom he 
may by deed duly executed and registered in Wake County, N. C., declare 
such desire, and appoint some other person or corporation to act as 
Trustee in his place and transfer to such person or corporation his inter- 
est in said property and estate, whereupon such original Trustee shall 
be released from the further discharge of the trust and such appointee 
upon his acceptance of said trust shall have all the rights and powers and 
be subject to all the duties provided in this Will for the Trustee so making 
such appointment. 

3. The corpus of the trust created by the will of Moses W. Woodard has 
been administered by the original trustees or successor trustees named 
by the court ever since the will was proven. The First-Citizens Bank 
& Trust Company, which is hereafter called the corporate trustee, and 
W. G. Mordecai, who is hereafter designated as the individual trustee, 
have been serving ag successor trustees since 2 May, 1949. The corpus 
of the trust now consists of three store buildings in the City of Raleigh, 
which are being rented by the trustees and which have yielded an average 
yearly income of $6,718.30 to each of the beneficiaries named in the will, 
that is to say, Elizabeth G. Woodard, Bessie W. Campbell,.and Moses W. 
Woodard, Jr., for the past twenty years. As a result of a new lease of 
one of the buildings, the corpus of the trust will yield an annual income 
of at least $14,000.00 to each of the beneficiaries in the immediate future. 

4, Elizabeth G. Woodard, who has not remarried, and Bessie W. 
Campbell, who has no living issue, live together in a substantial dwelling 
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owned by the latter at Pinehurst, North Carolina. Moses W. Woodard, 
Jr., resides in Raleigh, North Carolina, and has three children, namely: 
Moses W. Woodard III, Mary White Woodard McDonald, and Nancy 
Elizabeth Woodard. 7 

5. Before commencing this litigation, the plaintiffs, Elizabeth G. 
Woodard and Bessie W. Campbell, made written demand on the trustees 
that they convey one-third of the trust corpus to each of the plaintiffs 
free from the trust. The corporate trustee agreed to comply with the 
demand, but the individual trustee refused to do so. 

6. Each of the plaintiffs thereupon brought an action against the indi- 
vidual trustee and the other defendants, praying the court to compel the 
individual trustee to join the corporate trustee in the demanded convey- 
ances or to remove him from his fiduciary office. Under a subsequent 
agreement of the parties, these actions were consolidated for trial, judg- 
ment, and all other purposes under the title assigned to them on this 
appeal. 

7. The complaints of the plaintiffs allege in detail that it is necessary 
or at least best for their welfare that the trustees forthwith convey one- 
third of the trust corpus to each of them free of the trust; that such 
action by the trustees would be consistent with the welfare of the family 
and estate of the testator; and that in refusing to exercise his discretion- 
ary power in their favor the individual trustee abuses his discretion in 
these respects: (1) He acts with an improper motive, to wit, prejudice; 
and (2) he fails to use his judgment, 2.e., he bases his refusal upon an 
arbitrary decision or whim rather than upon a consideration of the rele- 
vant circumstances. 

The answers of the defendants deny the material allegations of the 
complaints, and aver, in substance, that the individual trustee acted in 
good faith and with reason in rejecting the demand of the plaintiffs. 

8, The parties waived trial by jury, and submitted the issues of fact 
and law to his Honor, Walter J. Bone, the presiding judge. After hear- 
ing the evidence adduced by the plaintiffs and the defendants for the 
avowed purpose of sustaining their respective allegations, Judge Bone 
entered a written judgment, containing the statements set forth in the 
opinion and denying the plaintiffs the relief prayed. The plaintiffs 
excepted to the judgment and appealed. 


Bunn & Arendell, Harris & Poe, and Taylor ¢& Allen for plainttffs, 
appellants. 

Fuller, Reade, Umstead & Fuller for defendant, W. G. Mordecai, co- 
trustee, appellee. 

Brassfield & Maupin for the defendant, Moses W. Woodard, Jr., ap- 
pellee. 
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T. Lacy Williams for the defendants, Moses W. Woodard IIT, Mary 
White Woodard McDonald, and Nancy Elizabeth Woodard, appellees. 


Ervin, J. The plaintiffs make these assertions by their assignments 
of error: 

1. That the judge did not observe the provisions of G.S. 1-185, specify- 
ing that “upon the trial of an issue of fact by the court, its decision shall 
be given in writing, and shall contain a statement of the facts found, and 
the conclusions of law separately.” 

2. That the judge committed prejudicial error in admitting certain 
testimony tendered by the defendants. 

These objections will be considered in their numerical order. 

The contention of the plaintiffs that the judge did not comply with 
G.S. 1-185 is epitomized in their brief in this fashion: “An examination 
of the judgment fails to disclose any separate finding of facts, or anv 
finding of material facts.” 

This contention presents these problems: (1) What does G.S. 1-185 
require of the judge? (2) What are the material facts in this litigation ? 
The first problem necessitates a construction of the statute; and the 
second involves a consideration of the rules under which courts require 
trustees to exercise powers granted by trust instruments. 

Where a jury trial is waived by the parties to a civil action, the judge 
who tries the case is required by G.S, 1-185 to do three things 1n writing: 
(1) To find the facts on all issues of fact joined on the pleadings; (2) to 
declare the conclusions of law arising upon the facts found; and (3) to 
enter judgment accordingly. Dailey v. Insurance Co., 208 N.C. 817, 
182 8.E. 332; Shore v. Bank, 207 N.C. 798, 178 S.E. 572. In addition, 
he must state his findings of fact and conclusions of law separately. 
Foushee v. Pattershall, 67 N.C. 453. The judge complies with this last 
requirement if he separates the findings and the conclusions in such a 
manner as to render them distinguishable, no matter how the separation 
is effected. 64 C.J., Trial, section 1091. 

There are two kinds of facts: Ultimate facts, anc evidentiary facts. 
Ultimate facts are the final facts required to establish the plaintiff’s 
cause of action or the defendant’s defense; and evidentiary facts are those 
subsidiary facts required to prove the ultimate facts. Long v. Love, 230 
N.C. 535, 53 S.E. 2d 661; Brown v. Hall, 226 N.C. 782, 40 S.E. 2d 412: 
Hawkins v. Moss, 222 N.C. 95, 21 S.E. 2d 873. G.S. 1-185 requires the 
trial judge to find and state the ultimate facts only. Eley v. R. R., 165 
N.C. 78, 80 S.E. 1064; Bloss v. Rahilly, 16 Cal. 2d 170, 104 P. 2d 1049; 
McCarty v. Sauer, 64 Idaho 748, 186 P. 2d 742; Biack v. Gunderson, 
46 §.D. 642, 195 N.W. 653; Sandall v. Hoskins, 104 Utah 50, 137 P. 2d 
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819; Gerve v. Medford Bridge Co., 205 Wis. 68, 286 N.W. 528; 64 C.J., 
Trial, section 1099. 

The powers of a trustee are either mandatory or discretionary. <A 
power is mandatory when it authorizes and commands the trustee to per- 
form some positive act. Brummett v. Hewes, 311 Mass. 142, 40 N.E. 2d 
251; In re Carr’s Estate, 176 Misc. 571, 28 N.Y.S. 1215. A power 1s 
discretionary when the trustee may either exercise it or refrain from 
exercising 1t, Welch v. Trust Co., 226 N.C. 357, 38 S.E. 2d 197; Bennett 
v. Norton, 171 Pa, 221, 32 A. 1112; or when the time, or manner, or 
extent of its exercise is left to his discretion. Gosson v. Ladd, 77 Ala. 
223; City of San Antonio v. Zoghetb (Tex. Civ. App.), 70 S.W. 2d 333. 

The court will always compel the trustee to exercise a mandatory power. 
Albright v. Albright, 91 N.C. 220. It is otherwise, however, with respect 
to a discretionary power. The court will not undertake to control the 
trustee with respect to the exercise of a discretionary power, except to 
prevent an abuse by him of his discretion. The trustee abuses his dis- 
cretion in exercising or failing to exercise a discretionary power if he 
acts dishonestly, or if he acts with an improper even though not a dis- 
honest motive, or if he fails to use his judgment, or if he acts beyond the 
bounds of a reasonable judgment. The American Law Institute’s Re- 
statement of the Law of Trusts, section 187; Carter v. Young, 193 N.C. 
678, 137 S.E. 875; 65 C.J., Trusts, section 539. 

The will expressly authorizes the successor trustees to exercise all the 
powers conferred by it upon the original trustees. The power to convey 
parts of the trust corpus to the widow and children of the testator free 
from the trust is clearly discretionary. The trustees are permitted to 
make such conveyances, but they are not required todo so. The plaintiffs 
recognize the discretionary nature of the power. They predicate their 
eauses of action on the theory that the court must compel the individual 
trustee to join the corporate trustee in conveying parts of the trust corpus 
to them free from the trust to prevent an abuse by the individual trustee 
of the discretion reposed in him. Properly interpreted, their complaints 
allege that in refusing to exercise his discretionary power in their favor 
the individual trustee abuses his discretion in these respects: (1) That 
he acts with an improper motive, to wit, prejudice; and (2) that he fails 
to use his judgment, 2.e., he bases his refusal upon an arbitrary decision 
or whim rather than upon a consideration of the relevant circumstances. 

When his written decision is read aright, it appears that the trial judge 
found and stated these things: (1) That the individual trustee has not 
abused his discretion or acted arbitrarily in respect to the matters men- 
tioned in the complaints, but, on the contrary, has “acted ... with 
discretion, reasonableness, and good judgment”’; (2) that the conclusion 
reached by the individual trustee, on his disagreement with the corporate 


472 IN THE SUPREME COURT. [234 


WoopDAkD v. MORDECAI. 


trustee, z.e., that the trustees ought not to convey one-third of the trust 
corpus to each of the plaintiffs at this time, is “the correct one .. . and 
is consistent with the intentions of the trustor, Moses W. Woodard”; and 
(3) “that it is not necessary nor best for the welfare of the plaintiffs nor 
either of them, nor to their best interest, nor consistent with the welfare 
of the family and the estate of the trustor, Moses W. Woodard, that a 
one-third part of the corpus of the . . . trust estate be . . . distributed 
to each of” the plaintiffs. 

We are confronted at this point by the question whether these state- 
ments of the judge are ultimate facts or legal conclusions. Ultimate facts 
are those found in that vaguely defined area lying between evidential 
facts on the one side and conclusions of law on the other. Christmas v. 
Cowden, 44 N.M. 517, 105 P. 2d 484; Scott v. Cismadi, 80 Ohio App. 39, 
74 S.E. 2d 568. In consequence, the line of demarcation between ulti- 
mate facts and legal conclusions is not easily drawn. 54 C.J., Trial, 
section 1151. An ultimate fact is the final resulting effect which is 
reached by processes of logical reasoning from the evidentiary facts. 
Rhode v. Bartholomew, 94 Cal. App. 2d 272, 210 P. 2d 768; Citizens 
Securities & Investment Co. v. Dennis, 236 Tl. 307; Mining Securities 
Co. v. Wall, 99 Mont. 596, 45 P. 2d 302; Christmas v. Cowden, supra; 
Oregon Home Builders v. Montgomery Inv. Co., 94 Or. 349, 184 P. 487. 
Whether a statement is an ultimate fact or a conclusion of law depends 
upon whether it is reached by natural reasoning or by an application of 
fixed rules of law. Maltz v. Jackoway-Katz Cap. Co., 386 Mo. 1000, 
82 S.H. 2d 909; Tesch v. Industrial Commission, 200 Wis. 616, 229 N.W. 
194, 

When the statements of the judge are measured bv this test, it is mani- 
fest that they constitute findings of ultimate facts, 7.e., the final facts on 
which the rights of the parties are to be legally determined. They settle 
all the material issues of fact raised by the pleadings. In addition, they 
warrant the readily distinguishable conclusion of law “that the plaintiffs 
do not have the right to require a division of the corpus of the trust 
estate ... as requested and demanded by them,” and the judgment 
denying the plaintiffs the relief sought by them. These things being true, 
the judge complied with all the requirements of G.'S. 1-185. 

This brings us to the assignments of error based on the admission of 
testimony presented by the defendants. 

On 25 May, 1950, Elizabeth G. Woodard wrote a letter to the trustees, 
charging, in substance, that her life had been marred and her health 
injured by “court battling.” The plaintiffs introduced this letter in 
evidence at the trial to support allegations of the widow’s complaint that 
she had been deprived of “strength, pleasure, happiness, and enjoyment 
. . . by being involved in trials and law suits” with persons serving as 
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trustees of the estate of her husband, and that a conveyance of one-third 
of the trust corpus to her was necessary to free her from “court struggles” 
and to restore her peace of mind. This being so, the court rightly re- 
ceived in evidence the judicial record showing that in 1931 the plaintiff, 
Elizabeth G. Woodard, unsuccessfully applied to the Superior Court of 
Wake County in a former action for a decree compelling the Raleigh 
Savings Bank & Trust Company, the then trustee, to transfer a portion 
of the trust corpus to her. The record tended to rebut the implications 
of the widow’s charge that she had been harassed by much vexatious 
litigation instituted by the trustees. The exception to the admission of 
the judicial] record would be unavailing to plaintiffs, however, even if its 
contents were incompetent; for virtually the same evidence was elicited 
by defendants without objection from plaintiffs on the cross-examination 
of Bessie W. Campbell, who testified at the trial. Davis v. Davis, 228 
N.C. 48, 44 S.E. 478; Merchant v, Lassiter, 224 N.C. 348, 30 S.E. 2d 217. 

When he decided not to exercise the discretionary power in favor of 
the plaintiffs, the individual trustee addressed a letter to Thomas G. 
Chapman, the trust officer of the corporate trustee, setting forth in 
detail the motives and reasons for his decision. He did not mail or 
deliver the letter to Chapman but retained it and identified it at the trial. 
The judge received the letter in evidence over the exception of the plain- 
tiffs. He did not err in so doing. The allegations of the complaint that 
the individual trustee acted arbitrarily and with an improper motive 
when he rejected the demand of the plaintiffs put the state of mind of 
the individual trustee at that time directly in issue. As a consequence, 
the letter was competent under the rule that “where the existence of a 
particular mental state in a particular individual is a relevant fact, his 
declarations which indicate the existence or nonexistence of such state 
are admitted as circumstantial evidence, even though the declarant him- 
self may be available as a witness.” 31 C.J.S., Evidence, section 255. 
See, also, in this connection: In re Carson’s Estate, 184 Cal. 437, 194 P. 
5, 17 A.L.R. 239; Wigmore on Evidence (2d Ed.), section 1729; Stans- 
bury: North Carolina Evidence, section 255. The letter was also admis- 
sible to corroborate the sworn testimony of the individual trustee at the 
trial to the same effect. S. v. Noland, 204 N.C. 329, 168 S.E. 412; 
Insurance Co, v. Gavin, 187 N.C. 14, 120 S.E. 820. 

Chapman, the trust officer of the corporate trustee, was not a witness 
at the trial. The individual trustee testified that he and Chapman inter- 
viewed both of the plaintiffs relative to their demand for parts of the 
trust corpus; that he thereafter suggested to Chapman that they ought 
to consult Moses W. Woodard, Jr., the other beneficiary, and ascertain 
his opinion on the subject; and that Chapman thereupon stated that “he 
couldn’t do it” because “it might complicate matters.” The plaintiffs 
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took an exception to the receipt of the extrajudicia] statement of Chap- 
man, which appears to be incompetent hearsay. Nevertheless, its re- 
celipt was not prejudicial to plaintiffs on the present record. The liti- 
gation involved the conduct of the individual trustee, and not that of the 
corporate trustee or its trust officer. Consequently, the statement of 
Chapman was immaterial, and did not affect the decision of the able and 
experienced judge who tried the issues of fact. Young v. Stewart, 191 
N.C. 297, 181 S.E. 735; In re Rawlings’ Will, 170 N.C. 58, 86 S.E. 794. 

It is noted, in closing, that the judgment is not to be construed to 
preclude the trustees from exercising the discretionary power in the 
future if they jointly conclude that its exercise is “necessary or best for 
the welfare of the cestut que trust, and consistent with the welfare of .. . 
(the) family and estate” of the testator. 

For the reasons given, the judgment is 

Affirmed. 


STATE v. CLYDE BRANNON ann EDGAR GARREN. 


(Filed 21 November, 1951.) 
1. Homicide § 25— 


Where the evidence shows an intentional killing with a deadly weapon, 
nonsuit may not be allowed on the charge of second degree murder not- 
withstanding defendants’ contention, supported by evidence, that they 
killed deceased in self-defense in arresting him in the discharge of their 
official duties as law enforcement officers, since the presumption from the 
intentional killing with a deadly weapon takes the case to the jury with 
the burden upon defendants to show matters in mitigation or excuse. 


2. Homicide § 30— 


Any error in the submission of the question of guilt of murder in the 
second degree is rendered harmless by a verdict of manslaughter. 


3. Criminal Law § 53d— 


The failure of the court to charge the jury not to consider testimony 
to which the court had sustained defendants’ objections will not be held for 
error when the record discloses no objections were made to the eliciting 
questions, no request to strike the answers interposed, and no request 
made that the court instruct the jury not to consider the answers. 


4, Criminal Law § 81c (3)— 


The admission of testimony to the effect that deceased was very weak 
at the time the fatal shot was fired will not be held for prejudicial error 
when there is competent expert medical testimony tending to show that 
of necessity deceased was in a weakened condition at that time. 
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5. Criminal Law § 78e (2)— 
Misstatement of the contentions of the State or of the defendants must 
be brought to the court’s attention in apt time. 


6. Arrest § 2: Homicide § 27f— 


Exception to the charge for the court’s failure to explain the difference 
between self-defense as applied to ordinary persons and as applied to 
officers attempting to make a lawful arrest cannot be sustained when the 
record discloses that the court fully charged the jury as to defendants’ 
right in making a lawful arrest to be the aggressors and to use all reason- 
able force apparently necessary to overcome any resistance, even to the 
taking of life, in discharging their duty to arrest deceased. 


7. Criminal Law § 81c (2)— 


Exceptions to the charge will not be sustained when the charge is with- 
out prejudicial error upon a contextual construction. 


ApreaL by defendants from Rudisill, J., August Term, 1951, of 
CHEROKEE. 

The defendants were tried on a bill of indictment charging them with 
murder in the first degree of one Hoyt Barton. Upon the call of the case 
for trial, the solicitor announced in open court that the State would not 
ask for a verdict of murder in the first degree, but would ask for a verdict 
of murder in the second degree, or manslaughter, as the evidence might 
warrant. 

The evidence of the State tends to show that about 4:30 or 5:00 p.m., 
§ June, 1951, the deceased, Hoyt Barton, and Bill Palmer, were playing 
a game of pool in Brownie’s Pool Room in Murphy, Cherokee County, 
North Carolina. They had both been drinking. During the course of the 
game they went into the rest room to take another drink. As they. were 
about to take a drink, Clyde Brannon, Chief of Police of Murphy, came 
into the rest room, took the bottle of whisky and poured it out. Accord- 
ing to the testimony of Bill Palmer who testified for the State, after the 
officer poured the whisky out, Hoyt Barton returned to the pool table and 
some words, which the witness did not remember, passed between the 
officer and Barton, and the first thing he knew the officer was going 
toward Barton with his blackjack. Barton struck the officer with his fist 
and knocked him down and the officer said, “Bill, get him.” “I walked 
over to where Hoyt was and took him out of the pool room, and we went 
up toward the Safety Cab stand. When we got to the corner, about 
one-half block, and turned out to the cab stand, we noticed Clyde was 
following us, and Hoyt turned facing him and backed over to the cab 
stand. I said to Clyde, ‘Let Hoyt get in the cab and go home, and if you 
got anything against him, take it out some other time,’ and Clyde said, 
‘No, I am going to kill the s.o.b. or put him in jail.’ Hoyt was standing 
with the cue stick in his hand, sliding his arm around the cue stick and 
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twisting his arm. I heard Hoyt say, ‘Clyde, when you kill me you will 
kill five little kids,’ and about that time Clyde raised his gun a little and 
shot, and then Hoyt came toward him with the cue stick and struck him 
with the cue stick, and then Ed Garren (a special police officer not on 
duty at the time) came up and was drawing to hit him with the blackjack 
and Hoyt tried to tear loose from him and then Brarnon shot again, and 
then Hoyt hit him with the cue stick again, and... Ed Garren and 
Clyde and Hoyt all got together again and Clyde and Hoyt had their 
arms around each other and the gun fired again, and after the gun was 
fired Ed gave Hoyt a shove and Hoyt went down ... and Ed Garren 
went up and got the pistol and went away a few steps ... and turned 
around facing Hoyt and Hoyt was 12 or 15 feet away from him, and then 
Ed Garren fired and then Hoyt took a side step and went down on the 
pavement. Brannon was about 10 or 12 feet from Hoyt when he fired 
the first shot . . . I had not heard anything said about arresting Hoyt.” 
On cross-examination, this witness testified, “I knew it was unlawful to 
take nontax-paid liquor. J knew that Hoyt and me had been caught in 
the violation of the law.” 

The testimony of this witness as to what occurred after Barton and 
Palmer left the pool room, was corroborated by Ed Dockery and R. V. 
Dockery, who testified for the State, each one testifying that the defend- 
ant Brannon shot Barton before Barton hit him with the cue stick. The 
State’s evidence further tends to show that the defendant officers said 
nothing to the deceased about arresting him except the statement made in 
his presence by the defendant Brannon to Bill Palmer that he intended 
to kill him or take him to jail. The evidence also tends to show that 
Barton had dropped the cue stick and “was sort of slumped when he was 
shot by Garren.” 

After the shooting the deceased was taken to a hospital and died four 
or five days later from the results of the multiple gunshot wounds in- 
flicted on him by the defendants. 

The evidence of the defendants is in sharp conflict with that of the 
State. The defendant Brannon testified: That when he walked in the 
pool room and saw Palmer and Barton go into the rest room, he walked 
back there and saw Barton hand Palmer a bottle. He said, “Boys, Ill 
take that,” and Barton said, “G— d— you, you can’t do that.” He took 
the liquor out of Bill Palmer’s hand and poured it out. He then said, 
“Hoyt, go home,” and he said, “I am not going.” When he would not go 
home, he said, “Hoyt, you are under arrest,” then they scuffled around 
over the floor. He had known the deceased for fifteen years; that he 
judged him to be over six feet tall; weight around 190 to 200 pounds; 
that he was about 35 years of age, and that he knew he had the reputation 
of being a dangerous and violent man when drunk. That Barton grabbed 
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him and he called for help. “He hit me three or four times. My weight 
is 158 pounds. I am 5 feet 7 inches tall, and am 45 years of age... I 
got loose from him and he hit me again then he knocked me down and 
I got up and ran around the table to keep him from getting me any more. 
Then he got a cue stick and I told the fellows there in the pool room, ‘If 
not any of you fellows are going to help me, go outside and get help for 
me.’ ... 1 told Bill Palmer to help me, and Bill got a-hold of him and 
stopped him . . . I deputized Bill Palmer to help me . . . I got outside 
and met Ed Garren . . . who was an extra policeman, and I deputized 
him to help me. I gave Garren my blackjack, and I told Hoyt, ‘You are 
under arrest, you have to go with me,’ and kept telling him to drop the 
cue stick and go with me like a man, and got up there, and Bill said he 
would take him home. J said, ‘Bill, don’t interfere any more. I am going 
to take him.’ Then Hoyt said, “Then shoot me, G— d— you.’”’ 

This witness denied saying he was going to take Barton to jail or kill 
him, but testified that as the deceased was in the act of hitting him with 
the cue stick he shot at his right arm; that the deceased hit him several 
times with the cue stick and he shot at his left arm. He further testified 
he was unconscious when the third shot was fired and does not remember 
anything about it. 

The defendant Garren testified: “I didn’t see what happened to 
Brannon and Barton in the pool room. I saw Barton get shot the first 
time. I don’t know where it hit him. I saw him shot the second time 

. I shot at his leg. He had been shot at three times when I shot. 
I didn’t know whether he had been hit or not. He talked to me before 
I shot him. I backed off three or four steps. I think he had the cue 
stick in his hand when I shot.” 

The State offered a number of witnesses who testified that the deceased 
did not have the general reputation of being a dangerous and violent man. 

The jury returned a verdict of guilty of manslaughter. 

From the judgment entered, the defendants appeal, and assign error. 


Attorney-General McMullan and Assistant Attorney-General Bruton 
for the State. 
OC. HE. Hyde and O. L. Anderson for appellants. 


Denny, J. The failure of the court below to sustain the defendants’ 
motion for judgment as of nonsuit, and their motion for a directed verdict 
of acquittal as to the charge of murder in the second degree, is assigned 
as error. 

The ruling of the court below on these motions was proper and will 
be upheld. It is true the defendants were law enforcement officers and 
are contending that they killed the deceased in self-defense while in the 
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discharge of their official duties. Nevertheless, this does not change the 
general rule that where the evidence shows an intentional killing with a 
deadly weapon, the law implies malice, and the State cannot be non- 
suited. As stated in 8S. v. Utley, 223 N.C. 39, 25 S.E. 2d 195, “And when 
this implication is raised by an admission or proof of the fact of an inten- 
tional killing, the burden is on the defendant to show to the satisfaction 
of the jury facts and circumstances sufficient to reduce the homicide to 
manslaughter or to excuse it.” S. v. Vaden, 226 N.C. 138, 36 S.E. 2d 
913; S. v. Debnam, 222 N.C, 266, 22 S.E. 2d 562; S. v. Mosley, 213 N.C. 
304, 195 S.E. 830; S. v. Terrell, 212 N.C. 145, 193 S.E. 161; S. vo. Keaton, 
206 N.C. 682, 175 S.E. 296; S. v. Johnson, 184 N.C. 637, 113 S.E. 617. 

Furthermore, submission to the jury of the question of the guilt of the 
defendants of murder in the second degree was harmless since the jury 
returned a verdict of manslaughter. S. v. Artis, 288 N.C. 348, 64 S.E. 
2d 183; S. v. Beachum, 220 N.C. 531, 17 S.E. 2d 674; S. v. Blackwell, 
162 N.C. 672, 78 S.E. 316. 

The defendants assign as error the failure of the court to instruct the 
jury not to consider statements made by the witnesses R. V. Dockery and 
Ed Dockery to the effect that “Hoyt (the deceased) got so weak” just 
before the defendant Garren fired the last shot. The court sustained the 
objections to the statements even though the defendants interposed no 
objections to the preceding questions. 

Since no objections were made to the questions which preceded the 
statements and no request to strike the answers were interposed, and no 
request was made to the court to instruct the jury not to consider them, 
these exceptions were waived. S. v. Holland, 216 N.C. 610, 6 S.E. 2d 
217; S. v. Gooding, 196 N.C. 710, 146 S.E. 806; S. v. Green, 152 N.C. 
835, 68 S.E. 16. Moreover, we consider the statements harmless in view 
of the medical and other testimony which was before the jury. Barton 
had been shot three times by Brannon before he was shot by Garren, and 
if Garren’s own testimony is to be believed, he fired the fourth shot which 
entered the left leg of the deceased. This shot, according to the medical 
testimony, entered the left leg near the groin and came out through the 
thigh. Prior thereto, one shot had entered the right forearm of the 
deceased and came out about an inch and a half below his elbow, and 
another one entered the back of the left arm and came out the front above 
the elbow. Still another shot entered his right chest; this bullet ranged 
upward and punctured the upper right part of his lung and fractured 
his windpipe. 

The appellants have preserved and brought forward thirteen exceptions 
to contentions of the State, or the defendants, as given to the jury by the 
court in its charge. 


N.C.) FALL TERM, 1951. 479 


STATE v. BRANNON. 


It is well settled that any misstatement of the evidence by the trial 
judge in reciting the contentions of the State, or a defendant, should be 
brought to his attention in apt time in order to afford him an opportunity 
for correction. 8. v. Shackleford, 282 N.C. 299, 59 S.E. 2d 825; 8. v. 
Warren, 227 N.C. 380, 42 S.E. 2d 350; S. v. Biggerstaff, 226 N.C. 603, 
39 S.E. 2d 619; S. v. Smith, 221 N.C. 400, 20 S.E. 2d 360. 

The defendants complain and assign as error the failure of the court to 
properly define and apply the law to the facts and explain the difference 
between self-defense as applied to ordinary persons and as applied to 
officers attempting to make a lawful arrest. 

Pertinent parts of the charge complained of with respect to the rights 
and duties of officers while making an arrest, are as follows: “If you find 
from the evidence that the defendant Brannon apprehended the deceased, 
Hoyt Barton, in a violation of the prohibition law, I charge you that it 
was the duty of the officers to place him under arrest . .. The officers 
owed the deceased no duty to allow him to go home nor were they required 
or under any duty to put off the arrest to a more favorable time... . 

“The court further charges you that where an officer has legal authority 
to arrest, and while using proper means, if resisted, he may repel force 
with force and need not give back an inch; but he may not use excessive 
force. .. . When an offender resists arrest the officer may use sufficient 
force to overcome resistance, and if the resistance is with a deadly or 
dangerous weapon, and I charge you that the cue stick introduced in 
evidence here is a deadly weapon, the officer may resort to such force as 
necessary to avoid serious injury and accomplish the arrest. He is never 
required under such circumstances to afford the resisting offender the 
opportunities of a fair and equal struggle, but may avail himself of any 
advantages that arise in the conflict. 

“Tt is the law of this State, and I charge you that forcible resistance 
to lawful arrest will not be sanctioned. As against those who defy its 
decrees and threaten violence to its officers, the law commands that its 
mandates be executed, peaceably, if they can, forcibly if they must. An 
officer making an arrest, either in case of felony or misdemeanor, may 
meet force with force, sufficient to overcome it, even to the taking of life 
if necessary ... He is rightfully the aggressor, and he may use such 
force as is necessary to overcome any resistance... . 

“. . Where officers, engaged in making arrests, are acting in good 
faith, and force is required to be used, their conduct should not be 
weighed in golden scales. I therefore charge you, gentlemen of the jury, 
that if you should find from the evidence in this case that the defendants 
used no more force than appeared to them to be necessary at that time 
and under the circumstances then confronting them, the homicide would 
be justifiable and it would be your duty to return a verdict of not guilty. 
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“T charge you that it is the law in this State that duly summoned 
assistants or persons deputized by an officer attempting to make an arrest 
are under the same protection of the law which is afforded the officer 
attempting such arrest. Therefore, if you find from the evidence that 
the defendant Garren was duly summoned or deputized by the officer 
Brannon to assist in making or attempting to make an arrest of the 
deceased Hoyt Barton, the law affords the defendant Garren the same 
protection as it affords the defendant Brannon. 

“If you find from the evidence that Brannon, the police officer, while 
attempting to arrest the deceased for a violation of the prohibition law 
of the State, in the presence of the officer, was withstood and resisted by 
the deceased, and in resisting assaulted the officer with a cue stick .. . 
making it appear to the officer 1 was necessary to shoot the deceased in 
order to subdue him and place him under arrest, the action of the officers 
was fully justified. - 

“The court further charges you that an authorized officer of the law 
in arresting an offender may use force, the degree of which is largely 
within his own judgment, as is necessary to accomplish his purpose, and 
when withstood and his authority and purpose made known, he may use 
the force necessary to overcome resistance, to the extent of taking human 
life if that be required for the proper and efficient performance of his 
duty, without criminal liability, unless the force has been excessively and 
maliciously used to such a degree as amounts to a wanton abuse of author- 
ity; and this applies whether the offense charged be a felony or misde- 
meanor.” 

We do not think this assignment of error is well taken. It is not con- 
tended by the appellants that the court’s charge on the law ordinarily 
applicable to the right of self-defense is erroneous; and the charge with 
respect to the rights and duties of an officer while making an arrest was 
in substantial accord with our decisions on the subject. 

Stacy, C. J., in speaking for the Court in Holloway v. Moser, 193 N.C. 
185, said: “An officer, in making an arrest or preventing an escape, either 
in case of felony or misdemeanor, may meet force with force, sufficient 
to overcome it, even to the taking of life, if necessary. S. v. Dunning, 
177 N.C. 559. And he is not required, under such circumstances, to 
afford the accused equal opportunities with him in the struggle. He is 
rightfully the aggressor, and he may use such force as necessary to over- 
come any resistance... If the offender put the life of the officer in 
jeopardy, the latter may se defendendo slay him; but he must be careful 
not to use any greater force than is reasonably and apparently necessary 
under the circumstances, for necessity is the ground upon which the law 
permits the taking of life in such cases.” S. v. Miller, 197 N.C. 445, 149 
S.E. 590; S. v. Fain, 229 N.C. 644, 50 S.E. 2d 904. 
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Moreover, the defendants do not except to any specific portion of the 
charge on this phase of the case. And it would seem that if any portion 
of the charge complained of, in this respect, is subject to criticism, it is 
because it was more favorable to the defendants than our decisions re- 
quire. 

We have carefully examined the remaining assignments of error to the 
court’s charge, and when it is considered contextually, as it must be, it is, 
in our opinion, without prejudicial error. In re Will of West, 227 N.C. 
204, 41 S.E. 2d 838; 8S. v. French, 225 N.C. 276, 34 S.E. 2d 157; S. v. 
Davis, 225 N.C. 117, 33 S.E. 2d 623; S. v. Manning, 221 N.C. 70, 18 
S.E. 2d 821. 

There are many other exceptions and assignments of error on this 
record which we have not discussed, but after a careful examination and 
consideration of them, none of them, in our opinion, is sufficient to dis- 
turb the verdict below. 

A careful review of the entire record leads us to the conclusion that 
the real issue in the trial below was whether or not the defendants used 
excessive force in their attempt to subdue and arrest the deceased. The 
jury resolved the issue against the defendants in a trial free from error 
in law. The verdict of the jury will be upheld. 

No error. 


RAYMOND POWELL v. MABEL LLOYD. 


(Filed 21 November, 1951.) 
On motion to nonsuit, evidence supporting plaintiff’s claim must be 
considered in the light most favorable to him, giving him the benefit of 
every reasonable inference and intendment. 


2. Automobiles § 18h (2)— 

Evidence tending to show that defendant, driving at nighttime without 
tail lights in a drizzle of rain and in heavy fog, suddenly stopped her truck 
without giving warning by hand signal or brake lights, causing a rear-end 
collision by plaintiff’s following vehicle, is held sufficient to be submitted 
to the jury upon the issue of negligence. G.S. 20-129, G.S. 20-154. 


8. Negligence § 17— 
The burden of proving contributory negligence rests upon defendant. 


4. Negligence § 19c— 

Nonsuit on the ground of contributory negligence cannot be granted 
unless plaintiff’s own evidence, taken in the light most favorable to him, 
establishes contributory negligence so clearly that no other reasonable 
inference or conclusion may be drawn therefrom. 


16—23+4 
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5. Automobiles § 18h (3)—Plaintiff’s evidence held not to show contribu- 
tory negligence as a matter of law. 


Plaintiff’s evidence tended to show that he was riding his motorcycle 
following defendant’s truck at nighttime in rain and fog along a highway 
under repair, with barricades at long intervals in their lane of traffic, that 
lights from vehicles approaching from the opposite direction interfered 
with plaintiff’s vision, that as plaintiff got within thirty feet of the truck 
defendant suddenly stopped her truck 175 feet before reaching a barricade, 
without giving warning by hand signal or brake hghts, that in the emer- 
gency thus created plaintiff, traveling fifteen or twenty miles per hour, 
applied his brakes as hard as prudent on the wet pavement, attempted to 
go around the truck to his right to avoid collision with oncoming traffic to 
his left, and that his front wheel cleared the truck on the right but that 
the back portion of the motorcycle struck the right side of defendant’s rear 
bumper, resulting in injury to plaintiff and damage to his motorcycle. 
Held: Plaintiff’s evidence does not disclose contributory negligence as a 
matter of law, and nonsuit was improvidently granted. 


6. Negligence § 2— 

Where sudden emergency is created by the negligence of defendant, 
plaintiff is not required to choose the wisest conduct, but only to choose 
such conduct as a person of ordinary care and prudence, similarly situated, 
would have chosen. 


¢. Automobiles §§ 12a, 18h (3)— 


Plaintiff may not be charged with contributory negligence as a matter 
of law merely because of failure to stop when the lights of oncoming 
traffic partially blind him and interfere with his vision of the road ahead. 


BARNHILL, J., dissenting. 
WINBORNE and DENNY, JJ., concur in dissent. 


Apprat by plaintiff from Gwyn, J., June Term, 1951, Burke. 

Civil action to recover for personal injury and property damage re- 
sulting from a collision between plaintiff’s motorcycle and defendant’s 
truck. 

Plaintiffs evidence tends to show that on 7 October, 1949, in a rear-end 
collision between the motorcycle of plaintiff and the pickup truck of 
defendant, plaintiff sustained a compound fracture of his leg resulting 
in serious permanent injury. His motorcycle caught fire and was prac- 
tically destroyed. The collision happened between Morganton and Val- 
dese in a curve on Highway 70, which highway is 18 feet hard surface 
with 3 feet shoulders. The road was under repair. Several barricades 
were across the right-hand portion some distance to the east and to the 
west of the point of collision. The barricade nearest the point of col- 
lision had been placed there after plaintiff had passed that point about 
noon going to Morganton. Plaintiff and defendant were both traveling 
in an easterly direction toward Valdese, plaintiff behind the defendant. 
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It had been raining and at the time was dark, foggy and drizzling rain. 
Plaintiff’s vision was impaired by approaching cars, the lights of which 
were “shining high” making it difficult for him to see the road ahead. 
His motorcycle was in good condition, his lights and brakes in good 
working order, and he was driving with hig lights dimmed. 

At a distance of 175 feet before reaching the barricade ahead, defend- 
ant stopped her truck suddenly directly in front of plaintiff without 
giving elther hand or mechanical signal or otherwise indicating her 
intention to stop. She had no tail light burning and no brake light in 
operation. Plaintiff applied his brakes and turned to the right in an 
effort to miss the truck, but some part of the rear bumper of the truck 
caught his motorcycle, crushing his leg. His motorcycle stopped with 
the rear wheel on the hard surface and the front wheel in the edge of the 
ditch. Plaintiff could not cut to the left because of approaching traffic. 
On the next day in the sheriff’s office the defendant admitted to Patrol- 
man O’Kelly and to plaintiff’s father that “the wreck was her fault; that 
she had no tail lights and that she would take care of it and pay the 
charges.” 

Plaintiff testified: “I was traveling 15 to 20 miles per hour... . 
When I started around, getting into the curve, I was about 50 feet from 
the truck, and I got half way around the curve. ... I had got up to 
within 30 feet of her before I thought she would stop. . . . She stopped 
right suddenly. . . . I did not notice anything stopped until I got close 
to it and I did not have time to swerve around and I tried to cut around, 
and I had my brakes on, and not going over 15 miles when going around 
that side and the front wheel got by and the rear, something caught in 
the left side bumper and my leg caught and crushed between it and the 
bumper. I nearly got around her on her right side. We were both going 
in the same direction. The reason I did not turn out on the left side was 
a bunch of cars coming meeting me and I was liable to run straight into 
those cars; the cars were coming with their lights shining up high and 
that made it hard for me to see in front. . . . I could not see well because 
of the approaching lights shining up. . . . My motorcycle is made so I 
can dim my lights and I had them on dim. I do not know whether the 
lights approaching me were on dim or not, but they were shining up 
high. . . . She had no tail lights and gave no hand signal. ... The 
lights and brakes on my motorcycle were in good shape and the brakes 
were working.” 

At the close of plaintiff’s evidence, a nonsuit was predicated upon the 
contributory negligence of the plaintiff. From this ruling the plaintiff 
appealed, assigning errors. 
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Mull, Patton & Craven for plaintiff, appellant. 
Horton & Carter for defendant, appellee. 


VALENTINE, J. The question on this appeal is the correctness of the 
ruling below allowing the defendant’s motion for judgment of nonsuit. 
Defendant offered no evidence, but plaintiff’s evidence. made out a case 
of actionable negligence against her. Therefore, if the judgment of the 
court below is sustained, it must be upon the basis that plaintiff’s own 
evidence proved as a matter of law that he was guilty of contributory 
negligence. Upon a motion for nonsuit the plaintiff is always entitled to 
have the evidence which tends to support his position considered in the 
light most favorable to him. He is entitled to the benefit of every infer- 
ence and intendment which reasonable minds can logically draw from his 
evidence. Nash v. Royster, 189 N.C. 408, 127 S.E. 356. 

Unquestionably, there was abundant evidence tending to show negli- 
gence on the part of defendant. She drove her truck on a wet slippery 
highway in a drizzle of rain and in a heavy fog without tail lights or 
brake lights while meeting heavy traffic with glaring lights. She stopped 
her truck suddenly and without warning in the path of the plaintiff. The 
evidence tended to show not only a failure of defendant to observe the 
rules of the prudent man under the circumstances, but also showed a 
violation of statutes regulating the operation of motor vehicles on the 
highways. G.S, 20-129; G.S. 20-154. Evidence of such conduct on the 
part of defendant was sufficient to raise a jury question upon defendant’s 
negligence. Joyner v. Dail, 210 N.C. 663, 188 S.E. 209; Tarrant v. Bot- 
tling Co., 221 N.C. 390, 20 S.E. 2d 565; Conley v. Pearce-Young-Angel 
Co., 224 N.C, 211, 29 S.B. 2d 740. 

The burden of proving contributory negligence rests upon the defend- 
ant. By her motion for nonsuit, defendant contends that from plaintiff’s 
evidence there was sufficient showing of contributory negligence to pre- 
clude his recovery. This calls for the application of the rule that judg- 
ment of nonsuit on the ground of contributory negligence should not be 
granted unless the evidence of plaintiff, taken in the light most favorable 
to him, establishes such negligence so clearly that no other reasonable 
inference or conclusion may be drawn therefrom. Dawson v. Transporta- 
tion Co., 230 N.C. 36, 51 S.E. 2d 921; Winfield v. Smith, 230 N.C. 392, 
53 S.E. 2d 251; Atkins v. Transportation Co., 224 N.C. 688, 32 S.E. 2d 
209; Hampton v, Hawkins, 219 N.C. 205, 18 S.E. 2d 227; Hobbs v. 
Drewer, 226 N.C, 146, 37 S.E. 2d 121; Cole v. Koonce, 214 N.C. 188, 
198 S.E. 6387; Manheim v. Taxi Corp., 214 N.C. 689, 200 S.E. 382. 

With respect to a nighttime collision, this Court has said: “The duty 
of the nocturnal motorist to exercise ordinary care for his own safety 
does not extend so far as to require that he must be able to bring his 
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automobile to an immediate stop on the sudden arising of a dangerous 
situation which he could not reasonably have anticipated. Any such 
requirement would be tantamount to an adjudication that it is negligence 
to drive an automobile on a highway in the nighttime at all. ... It is 
a well established principle in the law of negligence that a person is not 
bound to anticipate negligent acts or omissions on the part of others; 
but in the absence of anything which gives or should give notice to the 
contrary, he is entitled to assume and to act upon the assumption that 
every other person will perform his duty and obey the law and that he 
will not be exposed to danger which can come to him only from the vio- 
lation of duty or law by such other person.” Chaffin v. Brame, 233 N.C. 
377, and cases there cited. 

In examining the evidence in the instant case in the light of the appli- 
eable principles of law, we have this factual situation: On the evening 
of 7 October, 1949, the defendant was operating a pickup truck in an 
easterly direction along Highway 70 around a curve between Morganton 
and Valdese. It was after dark in the evening, had been raining and at 
the time was drizzling rain and very foggy. The hard surface highway 
was slick. The road was undergoing repairs and some barricades had 
been placed along the southern half of the highway, but there were no 
barricades for a considerable distance in front and behind defendant’s 
truck. Defendant had no tail lights burning and no brake light in 
operation. Plaintiff was riding his motorcycle in the same direction 
behind defendant’s truck. At the point of collision, a number of auto- 
mobiles with “lights shining high” were meeting plaintiff and defendant. 
The lights of the oncoming cars did not completely blind plaintiff, but 
interfered with his vision so that he could not see the road ahead clearly. 
When plaintiff got within 30 feet of defendant, she suddenly and without 
warning of any kind stopped her truck on the highway directly in front 
of plaintiff, a distance of 175 feet before she reached the barricade ahead. 
Plaintiff applied his brakes, which were in good condition, and turned to 
the right in an effort to miss defendant’s truck. He nearly got around 
the truck, but the back portion of his motorcycle caught the right end 
of the rear bumper of defendant’s truck in such a way as to crush and 
break his leg, thereby seriously and permanently injuring him. His 
motorcycle came to rest with the front wheel in the edge of the ditch and 
the rear wheel still on the hard surface portion of the highway. Plain- 
tiff could not turn to the left because of defendant’s position on the 
highway and the presence of oncoming traffic. He dimmed his lights in 
recognition of the rights of approaching motorists. There was no evi- 
dence that plaintiff drove his motorcycle at any time at a rate of speed 
greater than 15 or 20 miles per hour. The hard surface portion of the 
highway was 18 feet with 3 feet shoulders on each side. Plaintiff applied 
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his brakes, but a complete application of the brakes upon a wet road may 
have produced more disastrous results. Defendant acmitted full respon- 
sibility without attributing any negligence to the plaintiff, 

In these circumstances requiring instant action, the plaintiff according 
to his testimony did not have sufficient time to meditate and deliberate 
on the course of action necessary for best results, and in judging his 
conduct consideration must be given to the sudden emergency with which 
he was confronted. He should not be held to the same deliberations or 
circumspection as are required in ordinary conditions. Honton v. R. R., 
172 N.C. 587, 90 S.E. 756. “The standard of conduct is that of the 
prudent man under like circumstances. According to plaintiff’s testi- 
mony the emergency was created by the negligent conduct of the defend- 
ants. Under these circumstances the rule is stated in Ingle v. Cassady, 
208 N.C. 497, 181 S.B. 562, as follows: ‘One who is required to act in 
emergency is not held by the law to the wisest choice of conduct, but only 
to such choice as a person of ordinary care and prudence, similarly 
situated, would have made.’” Winfield v. Smith, supra; Butner v. 
Spease, 217 N.C. 82,6 S.E. 2d 808; Beck v. Hooks, 218 N.C. 105, 10 S.E. 
2d 608; Sparks v. Willis, 228 N.C. 25, 44 S.E. 2d £43; Wall v. Bain, 
229 N.C. 375, 23 S.E. 2d 330. 

The plaintiff cannot be charged with contributory neghgence as a 
matter of law merely because he did not stop when the high shining lights 
of oncoming traffic partially blinded him and interfered with his vision 
of the road ahead. This principle has been fully recoznized and applied 
in this jurisdiction. Cummins v. Fruit Co., 225 N.C. 625, 36 S.E. 2d 11; 
Leonard v. Transfer Co., 218 N.C. 667, 12 S.E. 2d 729; Cole v. Koonce, 
supra; Williams v. Express Lines, 198 N.C. 198, 151 S.E. 197; Clarke 
v. Martin, 215 N.C. 405, 2 S.E. 2d 10. Whether the plaintiff could have 
avoided the collision and its resulting injury or whether his conduct was 
different from that of any reasonably prudent man in the same or similar 
circumstances are questions about which reasonable minds may honestly 
differ. We cannot say as a matter of law that the single inference of 
contributory negligence and no other may be drawn from plaintifi’s 
evidence. 

Therefore, the judgment of the court below is 

Reversed. 


BarnuHitu, J., dissenting: The statement of facts contained in the 
majority opinion presents a general picture of the circumstances sur- 
rounding the collision which is the basis of this action. Yet, in my 
opinion, some of plaintiff’s testimony is, under the circumstances of this 
case, given undue weight, while portions thereof are not accorded their 
proper significance. On the question of nonsuit, the statute, G.S, 1-183, 
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requires us to consider all the testimony of plaintiff in the light most 
favorable to him. This does not authorize us to minimize or ignore 
uncontradicted, unequivocal, positive facts to which plaintiff himself 
testified. Atkins v. Transportation Co., 224 N.C. 688. 

Plaintiff and defendant were traveling eastward on Highway 70, going 
from Morganton toward Valdese, in a curve, and the accident happened 
about the center of the curve. The south side of the road—the plaintiff’s 
and defendant’s right-hand side—was under repair, and fifteen or twenty 
barricades were placed along the road to prevent travel on that side. 
This, in effect, converted the road into a one-lane highway, vehicles going 
east being required, as they met oncoming traffic, to turn to the right, 
decrease speed or stop if at or near a barricade, and permit the west- 
bound vehicles to pass in safety. This condition was known to the 
plaintiff. 

Non constat defendant’s truck had no tail light, plaintiff had seen and 
knew the truck was traveling ahead. He saw it when he was 50, 75, or 
100 feet to the rear and it was within his view as they proceeded along 
the highway. The truck stopped suddenly. The driver gave no hand 
signal of her intent to stop. No brake light came on as she applied her 
brakes. These are facts which could not be within her knowledge unless 
he could see the truck at the time. That he saw it is implicit in his 
testimony, or else all that he said in that respect was without foundation 
in fact. 

Hence, this is not a case of ordinary travel, where the motorist to the 
rear has no cause to anticipate that the forward vehicle will stop, but may 
assume that it will continue on its way. Here plaintiff was on constant 
notice that defendant’s driver might be compelled to stop at any moment, 
and the nearness of the oncoming traffic gave him positive warning that 
moment was at hand. The notice thus accorded plaintiff was as positive 
and direct as any hand signal or brake light could have been. 

The absence of a tail light has no material bearing on this case. It is 
required so as to give notice to vehicles approaching from the rear. As 
plaintiff had already seen the truck and knew of its presence, no further 
notice was essential, and the observed absence of such light “‘put him on 
notice that he could not rely upon those lights.” Austin v. Overton, 222 
N.C. 89. Likewise, the statement of the driver, “It is my fault,” has no 
particular significance in respect to the question of contributory neglli- 
gence. At most it only concedes the truck driver’s own negligence. 
Austin v. Overton, supra. 

If there was any sudden emergency, it was created, in part at least, by 
plaintiff in driving so close to the truck, with full knowledge the truck 
would be compelled to stop on account of the oncoming traffic, that he 
could not stop or even attempt to stop without creating a dangerous 
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situation. Being a party to the creation of the emergency, he cannot 
invoke the sudden emergency doctrine in exculpation of his own conduct. 

The rule of sudden emergency cannot be invoked by one who has 
brought that emergency upon himself by his own wrong or who has not 
used due care to avoid it. 1 Blashfield, pt. 2, p. 547, sec. 669, and numer- 
ous cases cited in notes. See also 38 A.J. 876; Bentson v. Brown, 208 
N.W. 380, 38 A.L.R. 1417; Anno. 37 L.R.A., N.S. 54. 

Plaintiff was gradually gaining on the truck. He was 75 or 100 feet 
behind when he first saw it and was within 30 feet when he saw it stop 
suddenly in the middle of the road. At that time he was so close to the 
truck that he knew, not only that he could not stop but also, that it was 
dangerous to attempt to stop by the full application of his brakes. “I 
knew if I tried to stop I would slide on.” 

Under these circumstances as disclosed by this record, it would seem 
to me that the conclusion plaintiff, by his own negligent conduct, mate- 
rially contributed to the creation of the emergent situation about which 
he complains is inescapable. 

So the case comes to this. The plaintiff was rounding a curve on a 
one-lane road, traveling to the rear of a truck he saw and knew was 
ahead. He was aware that vehicles approaching from the opposite direc- 
tion would force the truck to turn to the right, stop, and yield the right 
of way, and that he would have to do likewise. He was aware of the wet, 
slippery condition of the road, and he saw the oncoraing traffic which 
was so close the lights affected his capacity to see. He knew that this 
indicated the truck would likely be compelled to stop. Yet he continued 
to narrow the distance between him and the truck to such an extent that 
when it did stop, he was so close it was impossible for him to avoid the 
collision. If this does not indicate that he drove head-on into a danger- 
ous situation and failed to exercise due care for his own safety, I find it 
difficult to perceive how the operator of a vehicle could be held guilty 
of negligence as a matter of law when he plows into a vehicle he knows 
is Just ahead. 

A motorist is held to the duty of seeing what he ought to have seen. 
Wall v, Bain, 222 N.C. 375; Cox v. Lee, 230 N.C. 155. A fortiort he is 
charged with the duty to regard and pay due attentior. to the conditions 
he actually knows and observes and which materially affect his duty to 
exercise due care under the circumstances then existing. Therefore, the 
ease comes squarely within the first line of decisions cited in Tyson v. 
Ford, 228 N.C. 778. 

Chaffin v. Brame, 233 N.C. 377, relied on in the majority opinion is 
clearly distinguishable. In that case the circumstances were such that 
the plaintiff did not know of the presence of defendant’s parked truck 
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until the very moment of the collision. Barlow v. Bus Lines, 229 N.C. 
382, is similarly distinguishable. 

There is a presumption in favor of the judgment entered, and the 
burden rests upon the appellant to show error. This, in my opinion, he 
has failed to do. I therefore vote to affirm. 


WINBORNE and Denny, JJ., concur in dissent. 


STATE OF NORTH CAROLINA on RELATION oF THE UTILITIES 
COMMISSION y. CITY COACH COMPANY, INC. 


(Filed 21 November, 1951.) 


1. Utilities Commission § 8: Carriers § 5— 


Chap. 1132, Session Laws of 1949, has no application in determining the 
validity of an order of the Utilities Commission entered 30 July, 1947. 


2. Same— 

Under the provisions of Chap. 440, Session Laws of 1938, amending 
Chap. 136, Session Laws of 1927 (G.S. 62-105(f)), the Utilities Commission 
has jurisdiction upon a showing of public convenience and necessity there- 
for to grant to a city bus carrier authority to operate over a public high- 
way for a distance of .7 of a mile outside the city, without finding that 
the operations of an inter-urban bus company under franchise along said 
highway were not providing sufficient service, or that thirty days notice 
had been given it and it had failed to provide the service required by the 
Commission. 


3. Same— 


What constitues public convenience and necessity is primarily an admin- 
istrative question and involves determination, among other things, of 
whether there is a substantial public need for the service, whether existing 
carriers meet this need, and whether it would impair the operation of 
existing carriers contrary to the public interest. 


4. Utilities Commission § 5— 
An order of the Utilities Commission is prima facie just and reason- 
able. G.S. 62-26.10. 


BARNHILL, J., coneurring. 


AppEAL by Utilities Commission from Sink, J., March Term, 1951, of 
Gaston. Reversed. | | 
The case involves the validity of an order of the Utilities Commission 
granting franchise certificate to the Gastonia Transit Company to oper- 
ate motorbuses on Highway #7 for seven-tenths of a mile beyond the 
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corporate limits of the City of Gastonia over route now served by the 
City Coach Company. The City Coach Company appeared in opposition. 

In 1942 the Gastonia Transit Company (hereinafter called the Transit 
Company) was granted franchise by the City of Gastonia to operate bus 
transportation service over the city streets. In 1945 the City approved 
the Transit Company’s application for authority to extend its operation 
to a point on Highway #7 seven-tenths of a mile beyond the city limits. 
Thereupon the City Coach Company (hereinafter referred to as the 
Coach Company), an inter-urban motor-carrier of passengers which also 
operated buses on certain streets of the city and thence out along High- 
way #7, instituted action to restrain the operation of the Transit Com- 
pany beyond the city limits. This action reached this Court by appeal 
and was heard at Spring Term, 1947, and the decision is reported in 
227 N.C. 391, 42 S.E. 2d 398. It was held in that case that only the 
Utilities Commission had power to grant franchises for operation of 
motorbuses over the public highways, and that one desiring to engage in 
that business must first apply to and obtain the Com:nission’s franchise 
certificate authorizing such operation. 

On 15 April, 1947, the Transit Company filed its application for fran- 
chise certificate for operation over Highway #7 from Gastonia city limits 
to intersection of Lower Dallas Road, the distance be:ng seven-tenths of 
a mile, to which the Coach Company filed protest on the ground that the 
Coach Company was already operating over this route under franchise 
certificate issued by the Utilities Commission in 1943, 

After hearing all the evidence the Utilities Commission found that 
there was need for the services of both the Coach Company and the 
Transit Company, both rendering good service, and “that public con- 
venience and necessity for the operation of the Gastonia Transit Com- 
pany has been clearly shown.” It was thereupon ordered that franchise 
certificate issue to the Transit Company authorizing it to engage in the 
transportation of passengers by bus over certain streets and thence from 
city limits vea Highway #7 to the intersection of the Lower Dallas Road. 
The Coach Company excepted to this order. Its exe2ptions were over- 
ruled, and it appealed to the Superior Court of Gaston County. 

In the Superior Court the Transit Company and Utilities Commis- 
sion moved to dismiss the Coach Company’s appeal. On the hearing 
Judge Sink overruled the motion to dismiss the appeal, and on the merits 
held that the order of the Commission was void for failure to comply 
with the provisions of the statute, G.S. 62-105 (f), in that it was not 
shown that the existing operations were not providing sufficient service 
or that after 30 days’ notice the Coach Company had failed to provide 
the service required by the Commission. 

The Utilities Commission excepted and appealed. 
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Attorney-General McMullan and Assistant Attorney-General Paylor 
for the North Carolina Utilities Commission, appellant. 

Banks Arendell for Gastonia Transit Company, Inc., appellant. 

Basil L. Whitener for City Coach Company, appellee. 


Devin, C. J. The appeal in this case presents the question of the 
validity of an order of the Utilities Commission granting franchise cer- 
tificate to the Gastonia Transit Company to operate buses over seven- 
tenths of a mile of the route now served by the City Coach Company. 

The court below held that the order was void for the reason that the 
Utilities Commission had granted the Transit Company’s application for 
transportation service which would duplicate in part a previously author- 
ized similar class of service without having found that the existing opera- 
tion was not providing sufficient service to reasonably meet the public 
convenience and necessity as required by statute. 

Undoubtedly the ruling appealed from would find support in the pres- 
ent statute, Chapter 1132, Session Laws of 1949, now codified as G.S. 
62-121.52 (7), but this proceeding was instituted before the Utilities 
Commission in 1947, and the order of the Commission now under con- 
sideration was entered 30 July, 1947. Thereafter it was pending on 
appeal from the Commission in the Superior Court of Gaston County 
until heard in March, 1951. It is provided in the Bus Act of 1949 (sec. 
40 of Chap. 1132) that “this Act shall not apply to any proceeding which 
has been heard and is awaiting a decision of the Commission or in which 
the Commission has entered its decision or order prior to its effective 
date (Oct. 1, 1949).” So that the validity of the order of the Commission 
entered in 1947 must be judged by the controlling statute then in force. 
Chapter 136, Session Laws of 1927, amending and re-enacting previous 
statutes relating to buses provided that “the Commission shall refuse any 
application for passenger franchise over a route where there has already 
been established one or more passenger lines, unless it is shown to the 
satisfaction of the Commission that the existing operations are not pro- 
viding sufficient service to reasonably meet the public convenience and 
necessity... .” But by Chap. 440, Session Laws of 1933, the 1927 stat- 
ute was amended to read as follows: “The Commission may refuse to 
grant any application for a franchise certificate where the granting of 
such application would duplicate, in whole or in part, a previously author- 
ized similar class of service, unless it is shown to the satisfaction of the 
Commission that the existing operations are not providing sufficient 
service to reasonably meet the public convenience and necessity. . . .” 
This statute was codified as 62-105 (f). 

An examination of the wording of the statute in force when the order 
of the Utilities Commission was entered leads to the conclusion that the 
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General Assembly had at that time authorized the Utilities Commission 
in its discretion, in carrying out the purposes of the Bus Act, for the 
public benefit, to grant or refuse application for a franchise certificate 
to operate passenger buses over a designated route, though it might dupli- 
cate In part an authorized similar class of service. But the authority to 
the Commission to exercise its discretion was qualitied by the implied 
direction in the next clause that if it be shown to the satisfaction of the 
Commission that the previously authorized operator was not rendering 
adequate service, or failed after notice to provide the required service, 
then it would be the duty of the Commission to grant to the properly 
qualified applicant franchise to operate. The authority to grant a fran- 
chise certificate for the operation of passenger buses o1 the highway must 
in any event be predicated upon a showing of public convenience and 
necessity therefor. 

This conclusion seems to be supported by the decision of this Court in 
Utilities Commission v. Trucking Co., 223 N.C. 687, 28 S.E. 2d 201, 
where it was said, Chief Justice Stacy speaking for the Court: “Nor is 
it to be overlooked that in 1933, the Commission was given authority to 
grant or refuse any application for a franchise certificate where the 
granting of such application would duplicate, in whole or in part, a 
previously authorized similar class of service, unless it is shown to the 
satisfaction of the Commission that the existing operators are not pro- 
viding sufficient service reasonably to meet the public convenience and 
necessity.” And in a concurring opinion in that case by Justice Barnhill 
it was said: “Under the express language of the motor bus law the power 
of the Commission to grant franchises to a passenger or freight carrying 
corporation involves the exercise of discretion and judgment. ... The 
term ... ‘may refuse to grant’ clearly import the exercise of discretion 
and judgment. We have consistently held that the courts will not review 
or reverse the exercise of discretionary power by an administrative agency 
except upon showing of capricious, unreasonable, or arbitrary action, or 
disregard of law.” Justice Barnhill’s concurring opinion in this case 
was subsequently adopted by the Court in Utilities Comm. v. McLean, 
227 N.C. 679, 44 S.E. 2d 210. 

And in Utilities Commission v. Coach Co., 224 N.C. 390, 30 S.E. 2d 
328, Justice Denny writing the opinion of the Court, after quoting G.S. 
62-105 (f), used this language in interpretation thereof: “Under the 
provisions of the foregoing statute, the Commission may in its discretion 
grant a franchise which would duplicate in whole or in part a previously 
authorized similar claim of service, and when it is shown to the satis- 
faction of the Commission that existing operations are not providing 
sufficient service to reasonably meet the public convenience and necessity, 
and the existing operators, after thirty days’ notice, fail to provide the 
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service required by the Commission, it would be its duty to do so. The 
language is that the Commission may refuse to grant the additional 
franchises unless it is shown to the satisfaction of the Commission that 
certain facts exist as set forth in the statute.” 

Hence, it would seem logically to follow that where the Commission 
under the statute in force in 1947 has found upon sufficient evidence “that 
numerous people use the service of the Gastonia Transit Company in 
going to and from work to places in and bordering Gastonia which are 
not served by the City Coach Company, and that public convenience and 
necessity for the operation of the Gastonia Transit Company has been 
clearly shown,” and the Commission has upon such finding issued fran- 
chise certificate to the Transit Company, its order should not be vacated, 
notwithstanding there was no finding of inadequate service by the Coach 
Company. 

What constitutes public convenience and necessity 1s primarily an 
administrative question and involves determination, among other things, 
of whether there is a substantial public need for the service, whether 
existing carriers meet this need, and whether it would impair the oper- 
ations of existing carriers contrary to the public intent. Utzlities Comm. 
v. Trucking Co., supra. And the determination of the Utilities Commis- 
sion is declared by statute to be prima facie just and reasonable. G.S. 
62-26.10; Utilities Comm. v. Coach Co., supra. 

The ruling of the court below on the motion to dismiss the appeal from 
the Utilities Commission to the Superior Court seems to be in accord 
with the facts and the rules governing appeals from the Commission. 

No procedural question is raised or decided on this appeal, but we note 
the statute G.S. 62-26.7 prescribes that when an appeal shall be taken 
from an order of the Utilities Commission the case shall be entered on 
the docket of the Superior Court as “State of North Carolina on relation 
of the Utilities Commission” as party plaintiff, and it 1s further provided 
by G.S. 62-26.12, “Any party may appeal to the Supreme Court under 
the same rules and regulations as are prescribed by law for appeals.” 
Where the Utilities Commission as an administrative agency of the State 
establishes rates and regulations for those engaged in public service, or 
exercises similar functions, it properly should appear as a party to enforce 
its orders in the public interest, but when the Utilities Commission sits 
as a court of record to determine the rights of rival claimants to a valu- 
able franchise, it is somewhat anomalous to find it appearing in this 
Court to uphold its order from which one or the other party had appealed. 
However, this procedure seems to have been authorized by the General 
Assembly in the statutes noted. Compare G.S. 1-271. 

For the reasons herein stated we conclude that the court below was in 
error in holding the order of the Utilities Commission appealed from was 
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invalid. On the record and under the statutes in force at the time the 
order was entered the Utilities Commission was entitled to have its order 
affirmed. The cause should be remanded to the Utilities Commission for 
such further regulations as may be necessary in adjusting the rights of 
the parties to this proceeding, in the public interest. 

Reversed. 


BaRNHILL, J., concurring: While I am in accord with the majority 
decision on the merits of this controversy, I wish to make it crystal clear 
that, in my opinion, the Utilities Commission had no right to appeal to 
this Court from the ruling of the court below. 

While the rights of the respective parties are fixed by Ch. 134, P.L. 
1933, now General Statutes Ch. 62, Art. 4, the right of appeal from the 
judgment entered, being procedural in nature, is controlled by the pro- 
visions of Ch. 989, Session Laws of 1949 (G.S. 62-26.6 et seg.), which 
was adopted prior to the hearing in the Superior Court. 

Briefly stated, the pertinent provisions of that Act are these: (1) the 
party adversely affected by a decision of the Utilities Commission may 
petition for a rehearing and “if the decision (on the petition to rehear) 
fails to grant the full relief prayed for in the petition, or... after a 
decision becomes final by reason of the failure of the Commission to act,” 
the petitioner may appeal within the time and under the conditions speci- 
fied in the Act, G.S. 62-26.6; (2) upon such appeal the cause shall be 
entitled “State of North Carolina on relation of the Utilities Commission 
against” the appellant, to be designated by name in the caption, G.S. 
62-26.7; (3) on the appeal “the complainant in the original complaint 
before the Commission shall be a party to the recorcl and each of the 
parties to the proceeding before the Commission shal] have a right to 
appear and participate in said appeal,” G.S, 62-26.8; (4) any party may 
appeal to the Supreme Court from the judgment of the Superior Court 
“under the same rules and regulations as are prescribed by law for ap- 
peals, except that the Utilities Commission, if it shal] appeal, shall not 
be required” to give appeal bond, G.S. 62-26.12. (Italics supplied.) 

Thus, in providing for appeals in cases originating before the Utilities 
Commission, the only references to the Commission are the one requiring 
its name to appear in the caption and the one exempting it from the 
requirement that the appellant give an appeal bond. G.S. 1-270, 1-285. 
Even if we concede that these provisions are sufficient to permit it to 
appeal in proper instances, the right of appeal in Utilities Commission 
cases is subject to existing statutory rules regulating appeals generally, 
and the only parties who are permitted to appeal to this Court are the 
parties “aggrieved” by the judgment entered in the Superior Court. 
G.S, 1-271. 
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The party aggrieved, within the meaning of this provision, is the one 
whose rights have been directly and injuriously affected by the judgment 
entered in the Superior Court. Freeman v. Thompson, 216 N.C, 484; 
McIntosh P. & P. 767-8. 

Under no view of this case could it be said that the Commission is a 
“party aggrieved” by the judgment from which it appeals. The reversal 
of its ruling may have inflicted some slight injury to its pride of opinion. 
Even if such was the case, this is the full extent to which it is affected. 

The provisions for appeal in cases originating before the Utilities 
Commission leave much to be desired. The requirement that the original 
complainant—here the Gastonia Transit Company—shall be made a 
party to the action was not followed. Perhaps this was for the reason 
the statute 1s so indefinite in this respect. In any event, it would seem 
that the parties acted under the apprehension that it was necessary for 
the Commission to appeal in order to give the Transit Company an 
opportunity to be heard in this Court. Under such circumstances, par- 
ticularly where there is merit in the appeal, we should not dismiss ex 
mero motu. 

Let me presume to suggest that the requirement of the statute in respect 
to the parties to the action on appeal may be observed by naming both 
parties defendants and designating one “petitioner” and the other “re- 
spondent,” in this manner: “State of North Carolina ex rel. Utilities 
Commission v. City Coach Company, petitioner, and Gastonia Transit 
Company, respondent.” Since only the party whose petition for rehear- 
ing has been denied in whole or in part is granted the right to appeal to 
the Superior Court, the party designated as petitioner would, in every 
ease, be the appellant. 


IN THE MATTER OF THE WILL or ANNIS S. KEMP. 


(Filed 21 November, 1951.) 
1. Wills § 21c— 


To constitute undue influence which will vitiate a will it is necessary 
that the mind of testator be overpowered by the influence of another 
amounting to restraint akin to coercion, so that the instrument does not 
express the intent of the maker but rather that of the person exerting the 
influence. 


2. Wills § 28c— | 
Testatrix lived with her brother until his death, and was the beneficiary 

of his will. Her will was executed some thirteen days after his death 
and testatrix lived more than three years after its execution without 
intimation that its terms were not in accord with her wishes. The only 
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evidence of undue influence was testimony of her statements that she and 
her brother had discussed their affairs and decided that they were going to 
leave their property for the benefit of orphan children of the county. Held: 
There was no sufficient evidence of undue intinence on the part of testa- 
trix’ brother to require the submission of the issue to the jury. 


3. Wills § 25— 


A charge placing the burden upon propounders to show conjunctively 
the absence of each of the essential elements of testamentary capacity 
must be held for error, since it suffices if they negative any one of such 
essential elements. 


4. Same: Appeal and Error § 39f— 


Error in placing the burden upon caveators to show conjunctively the 
absence of each of the essential elements of testamentary capacity held 
not cured by contextual construction with another portion of the charge 
correctly defining testamentary capacity, since upon this record the erro- 
heous instruction was repeated in the last part of the charge and caveators 
had undertaken to show that testatrix was lacking in single, specitic ele- 
iments of mental capacity to make a will. 


APPEAL by caveators from Bennett, Special Judge, and a jury, at July 
Term, 1951, of Ranpouru. 

Issue of devisavit vel non decided in favor of propounder on the ques- 
tion of testamentary capacity of the testatrix, Annis iS. Kemp. 

The testatrix was unmarried. She lived most of her adult life with her 
brother, David J. Kemp, at the “old Kemp Home” on Highway No. 902 
about four miles from Asheboro. David had been married, but lost his 
wife in childbirth. The child did not survive. Thereafter the testatrix 
and David lived together until his death. He died 8 December, 1945, 
leaving a will by which substantially all of his property was given to the 
testatrix. It is also in evidence that she received from him during his 
lifetime personal property of substantial value. The challenged will was 
made by Annis 8S. Kemp 21 December, 1945, thirteen days after the death 
of her brother David. By the terms of the will al] of her property is 
devised and bequeathed “to the Trustees of Randolph County Hospital, 
Asheboro, N. C. for the use, benefit, and treatment of orphan children 
under twenty-one years of age”... The will contains this further 
recital: “it being my desire and purpose in making this will to carry out 
the wishes of my deceased brother, D. J. Kemp, to give our property to 
the use and benefit of the unfortunate orphan ch ldren of Randolph 
County who need medical care and hospital treatment.” 

Soon after making the will on 21 December, 1945, the testatrix ac- 
quired and moved to a house in Asheboro, where she vesided until shortly 
before her death. She died in the Randolph County Hospital 8 January, 
1949, at the age of sixty-nine, leaving a gross estate in lands, mortgage 
notes, and other property, valued at about $40,000. ‘She was survived by 
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a brother, age seventy-four, and a number of descendants of deceased 
sisters, among whom are the caveators. 

The evidence bearing on the issue of mental capacity is sharply in 
conflict. The caveators offered evidence tending to show that the testatrix 
suffered a stroke of facial paralysis sometime prior to the death of her 
brother David; and that she suffered and died from carcinoma, that is, 
cancer in the late stage; that she was feeble and weak in body and mind; 
that she did not know what property she owned, particularly the nature 
and extent of the property received from her brother and his estate; that 
she suffered with delusions that she was extremely poor and unable to 
buy the bare necessities of life; that without cause she lost her esteem for 
her close relatives and became suspicious of some of them; that she had 
no definite or fixed idea of how she wanted to dispose of her property; 
that she did not know she had executed a will; that often she made vary- 
ing statements as to how and to whom she intended to leave her property. 

The propounder, on the other hand, offered evidence tending to show 
that the testatrix was an alert, intelligent woman; that her paralysis 
affected only the muscles of her face and not her mental faculties, and 
soon cleared; that while she died of cancer, she was entirely “clear- 
minded” until a few days before her death; that she attended to her 
household duties, bought her own groceries, knew how to conduct her 
business affairs, made loans of money on mortgages, appraised the real 
estate offered as security, turned down questionable applications, and 
closed only sound loans, collected her notes and rents, attended to the 
settlement of her brother’s estate with care and precision, and looked 
after herself and her property with frugal care and discriminating judg- 
ment; that she knew what property she owned and what she wanted to 
do with it; that she knew and recognized and had due regard for her close 
relatives, but simply chose to leave none of her property to them. 

The jury returned the following verdict: 

“1. Was the paper writing dated December 21, 1945, and offered for 
probate as the last will and testament of Annis S. Kemp, executed ac- 
cording to law? Answer: Yes. 

“2. Did Annis S. Kemp, at the time of the execution of said paper 
writing, lack sufficient mental capacity to make a will? Answer: No. 

“3, Is said paper writing, dated December 21, 1945, as propounded, 
and each and every part thereof, the last will and testament of Annis S. 
Kemp, deceased? Answer: Yxs.” 

The caveators tendered an issue of undue influence, but the court 
refused to submit it. 

From judgment upon the verdict, the caveators appealed, assigning 
numerous errors. 
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Ottway Burton and Larry T. Hammond for caveators, appellants. 
H. &. Anderson and H. M. Robbins for propounder, appellee. 


Jounson, J. The trial court properly refused to submit the issue of 
undue influence. Here, the caveators contend it was shown by the evi- 
dence that the testatrix in making the will was unduly influenced by her 
brother David J. Kemp, who died 13 days before the will was made. 
It is not suggested that any one except David unduly influenced the testa- 
trix. The caveators rest this exception solely on the theory of the post- 
humous continuation of undue influence allegedly exerted by the brother 
during his lifetime. In effect, the caveators contend that the hand from 
the grave reached up and wrote the will. 

Conceding, but not deciding, that there is no sound reason why upon — 
proof of the exertion of undue influence it may not be shown to have 
continued to operate in a controlling manner on the mind of the victim 
after the death of the person alleged to have exercised it (Penniston v. 
Kerrigan, 159 Ga. 345, 125 S.E. 795; Trust Co. of Ga. v. Ivey, 178 
Ga. 629, 173 S.E. 648; 13 N. C. Law Rev. 268. But compare Henderson 
vu. Jackson, 138 Towa 326, 111 N.W. 821), even so, on this record there 1s 
no showing of undue influence on the part of the deceased brother David 
J. Kemp. 

To constitute undue influence, within the meaning of the law, as stated 
by Stacy, C. J., in In re Will of Turnage, 208 N.C. 130, 179 S.E. 332, 
“there must be something operating upon the mind of the person whose 
act is called in judgment, of sufficient controlling effect to destroy free 
agency and to render the instrument, brought in question, not properly 
an expression of the wishes of the maker, but rather the expression of the 
will of another. ‘It is the substitution of the mind of the person exer- 
cising the influence for the mind of the testator, causing him to make a 
will which he otherwise would not have made.’ 

“In short, undue influence, which justifies the setting aside of a will, 
is a fraudulent influence, or such an overpowering influence as amounts 
to a legal wrong. . . . It is close akin to coercion produced by impor- 
tunity, or by a silent, resistless power, exercised by the strong over the 
weak, which could not be resisted, so that the end reached is tantamount 
to the effect produced by the use of fear or force. To constitute such 
undue influence, it is not necessary that there should exist moral turpi- 
tude, but whatever destroys free agency and constrains the person, whose 
act is brought in judgment, to do what is against his or her will, and what 
he or she otherwise would not have done, is a fraudulent influence in the 
eye of the law... .” (208 N.C., pp. 181 and 132). See also: In re 
Ball’s Will, 225 N.C. 91, 33 S.E. 2d 619; In re Evans’ Will, 223 N.C. 
206, 25 S.E. 2d 556; In re Harris’ Will, 218 N.C. 459, 11 S.E. 2d 310; 
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In re Turnage’s Will, 208 N.C. 180, 179 S.E. 332; In re Hurdle’s Will, 
190 N.C. 221, 129 S.E. 589. 

There is no evidence that David J. Kemp during his lifetime said or did 
anything to the testatrix which might be construed as amounting to an 
overpowering influence or as tending in any way to coerce her actions or 
destroy her free will. In fact, aside from the recitals in the will, the only 
evidence in the record that she ever discussed with her brother David the 
making of a will is the testimony of the attorney who drew the will. He 
said she told him “she and her brother had often discussed their affairs 
and that they had decided that they were going to give their property to 
the orphan children of the county, and they thought that the Randolph 
Hospital could better administer it, and that she wanted to carry out her 
wishes and the wishes of her brother.” Besides, the record indicates that 
the testatrix lived more than three years after the will wags made. Yet 
there 1s no evidence that she ever intimated any discontent with the will 
or suggested that its terms were not in accord with her wishes. 

It follows, therefore, that the assignment of error based on the refusal 
of the court to submit the issue of undue influence may not be sustained. 

However, there appears to be substantial merit in the caveators’ excep- 
tive assignments to the charge of the trial court as to the burden of proof 
on the issue of mental capacity. In fixing the burden of proof on this 
issue the court instructed the jury as follows: 

“In connection with the second issue, the burden of proof thereon rests 
upon the caveators to satisfy the jury by the greater weight of the evi- 
dence that at the time the said Annis 8S. Kemp signed and executed said 
paper writing that she was incapable by reason of her mental incapacity 
to know and comprehend the nature, character and extent of her property, 
who were the natural objects of her bounty, how she was disposing of her 
property, and the effect of such disposition upon her estate.” 

It thus appears that the court placed on the caveators the burden of 
showing that the testatrix was lacking in all of the essential elements 
of testamentary capacity; whereas, to establish testamentary incapacity, 
it suffices to negative only one of the essential elements of testamentary 
capacity. 

True, the court thereafter instructed the jury that a person has capacity 
to make a will when he possesses “mind sufficient (1) to understand with- 
out prompting the business about which he is engaged when his will is 
executed; (2) the kind and extent of the property to be willed; (3) the 
persons who are the natural objects of his bounty; and (4) the manner 
in which he desires the disposition of his property to take effect, and the 
effect which the disposition of the property would have upon his estate.” 

This would seem to be a satisfactory statement of the essential elements 
of testamentary capacity (In re Rawlings’ Will, 170 N.C. 58, 86 S.E. 
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794; Bost v. Bost, 87 N.C. 479; In re Will of Tatum, 233 N.C. 723, 
65 S.E. 2d 351; In re Will of York, 231 N.C. 70, 55 S.E. 2d 791; 57 Am. 
Jur., Wills, Sec. 64), and if nothing further to the contrary appeared, it 
might be assumed that upon a contextual interpretation of the foregoing 
portions of the charge, the error in fixing the burden of proof in the 
conjunctive rather than in the disjunctive might be treated as harmless. 
However, it is observed that the erroneous instruction was twice repeated, 
with the court in its final summation telling the jury in effect that the 
burden was on the caveators to show that the testatrix was lacking in all 
of the essential elements of testamentary capacity, this last instruction 
being as follows: 

“If the caveators have satisfied you from the evidence and by its greater 
weight that on the date of the execution of the purported will of Annis S. 
Kemp that she lacked or did not have sufficient mental capacity to know 
the nature and extent of her property, its value, who were the natural 
objects of her bounty, and the force and effect of the disposition of her 
property by will, in that event you would answer the issue Yrs. If the 
caveators have failed to so satisfy you, the burden resting upon them, 
then you would answer the issue No.” 

Thus, upon consideration of the whole charge, it would seem that the 
caveators were unduly burdened in overcoming the presumption of testa- 
mentary capacity. 

We have not overlooked the decision in In re Wil! of Efird, 195 N.C. 
76, 141 S.E. 460, in which similar inexact instructions as to the burden 
of proof were held not sufficiently prejudicial to warrant a new trial. 
But the Efird case is distinguishable. Upon a contextual construction of 
the charge in that case, in the light of the theory of the trial, it 1s appar- 
ent that the jury easily understood that the paper writing was not a valid 
will if any or either of the enumerated elements of testamentary capacity 
was lacking. Here, a study of the entire charge engenders the impression 
that the jury likely acted upon the belief that testamentary capacity may 
subsist even in the absence of one or more of the essential elements 
thereof. That harm came to the caveators from this appears all the more 
likely in view of the fact that in the trial of the case,—particularly in 
cross-examining the propounder’s witnesses,—the caveators undertook to 
show that the testatrix was lacking in single, specific elements of testa- 
mentary capacity. 

A careful study of the record impels the conclusion that the caveators 
are entitled to a new trial. 

Since the questions raised by the caveators’ other exceptive assignments 
of error may not arise on the retrial, we refrain from discussing them. 

New, trial. 
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R. M. MAULDIN, MRS. EMILY H. BELLOWS, J. G. CHRISTIAN, JR., 
JAMES H. GLENN, JOHN P. HOBSON, HERBERT SPAUGH anp F. O. 
ROBERTS, MEMBERS OF THE BOARD OF SCHOOL COMMISSIONERS 
OF THE CITY OF CHARLOTTE, anp tHE BOARD OF SCHOOL COM- 
MISSIONERS OF THE CITY OF CHARLOTTE v. 8. Y. McADEN, J. 
CALDWELL McDONALD, SANDY G. PORTER, J. CARL McEWEN anp 
BE. A. BEATY, MEMBERS OF THE BOARD OF COUNTY COMMISSIONERS 
OF MECKLENBURG COUNTY. 


(Filed 21 November, 1951.) 


Schools § 10h—School authorities have limited discretion to reallocate 
funds in accord with general purposes stated in bond order and notice. 


Where the bond order and notice of election for school bonds list the 
erection of a senior high school in a section of the city, the plans for which 
include a physical educational plant for use of the pupils of that school 
and also the pupils of a junior high school in the vicinity, held the Board 
of County Commissioners upon proper findings has the discretionary power 
to authorize the diversion of a portion of the funds for the erection of a 
physical educational plant at the junior high school so that each school 
would have a physical educational plant suitable for its own pupils, the 
reallocation of the funds being in accord with the general purposes stated 
in the bond resolution and notice. G.S. 153-107. 


APPEAL by defendants from Bobbitt, J., in Chambers, 6 October, 1951, 
Mercxitenspure. Affirmed. 

The plaintiffs constituting the Board of School Commissioners of the 
City of Charlotte instituted this action under the Declaratory Judgment 
Act to determine the right of the parties to allocate and use a portion of 
the funds derived from Mecklenburg County School Building Bonds for 
the erection of a physical education building on the grounds of West 
Charlotte Junior-Senior High School. 

By consent of all parties on the facts admitted in the pleadings Judge 
Bobbitt rendered the following judgment: 

“This action involves use and application of the proceeds of an issue 
of $5,325,000 Mecklenburg County School Building Bonds authorized 
by a bond order finally adopted on August 21, 1950, and thereafter ap- 
proved by a vote of the people at an election held on September 30, 1950. 
The validity of the bonds is not in question. Of the total proceeds of the 
said bonds, $3,555,000 was allocated for use within the Charlotte City 
administrative unit and the balance for use by the Board of Education 
of Mecklenburg County without the said city. The bond order author- 
izing the bonds and the notice of election thereon held pursuant thereto 
listed eleven proposed school improvements or projects within the City 
of Charlotte, among which was the erection and equipment of a senior 
high school for negroes in the northwest section of the City of Charlotte 
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in the Double Oaks area. Neither the bond order nor the notice of elec- 
tion mentioned or made any provision for any addirions to the present 
West Charlotte Junior-Senior High School for negroes, which is located 
in the northwest section of the City of Charlotte, approximately one- 
quarter of a mile from the site acquired for the erection of the senior high 
school for negroes in the Double Oaks area. The precise question in- 
volved is whether the Board of Commissioners of Mecklenburg County 
has the right to permit the City School Board to use $200,000.00 of the 
proceeds of the said bonds in the erection and equipment of a physical 
education building at the site or on the campus of the said West Charlotte 
Junior-Senior High School. The determinative facts appearing of 
record are as follows: 

“1, Subsequent to the authorization of the said bonds, the School Com- 
missioners of the City of Charlotte allocated $1,109,C00.00 of the City’s 
share of the bond proceeds for the building and erect:.on of the proposed 
senior high school for negroes in the Double Oaks area in the northwest 
section of said city, including the erection and equipment of a physical 
education building designed so as to be large enough to accommodate and 
furnish physical education facilities to the pupils at both the said new 
senior high school for negroes and the old West Char‘otte Junior-Senior 
High School, which upon completion of the new senior high school would 
be converted to a Junior High School. After having made such original 
or tentative allocation of $1,109,000.00 for the new senior high school, the 
School Commissioners of the City of Charlotte have duly adopted a reso- 
lution finding and determining that it would be for the best interests of 
the educational program in the City of Charlotte end of the colored 
patrons in the northwest section of the said City that the proposed physi- 
eal education building at the new senior high school be reduced to such a 
size as to accommodate only the pupils at the senior high school and that 
a physical education building be erected on the campus or at the site of 
the old West Charlotte Junior-Senior High School of sufficient size to 
accommodate pupils at that school; and to that encl that $200,000.00 
should be deducted from the allocation made for the new senior high 
school and that amount used for the erection and equipment of a physical 
education building at the old West Charlotte Junior-Senior High School 
for negroes. This action of the School Commissioners of the City of 
Charlotte was based on their findings and determinations that it would 
best serve the educational requirements of the area in question to avoid 
having to take the pupils from the Junior High School one-quarter of a 
mile to the Senior High School for physical education, and further that 
it was to the best interests of all of the pupils involved that the pupils at 
the two schools of different ages should be separately instructed in physi- 
eal education. There being no allegation, suggestion or presumption to 
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the contrary, the Court finds that the findings and determinations of the 
School Commissioners of the City of Charlotte as hereinbefore set forth 
and as fully set forth in the resolution adopted by the School Commis- 
sioners of the City of Charlotte, a copy of which is attached to the com- 
plaint, marked Exhibit B, were made by the said School Commissioners 
in their administrative discretion and without being influenced by im- 
proper motives but in good faith and without misconduct on their part. 

“9. In their aforesaid resolution which was duly presented to the Board 
of Commissioners of Mecklenburg County, the Schoo] Commissioners of 
the City of Charlotte requested the Board of Commissioners of Mecklen- 
burg County to allow and permit them to use and apply $200,000.00 of 
the City’s portion of the bond issue in question in the erection and equip- 
ment of a physical education building at the site or on the campus of the 
present West Charlotte Junior-Senior High School for negroes. The 
Board of Commissioners of Mecklenburg County adopted a resolution, 
a copy of which is attached to the complaint and marked Exhibit C, upon 
consideration of the said resolution found and determined that the facts 
therein set forth as found by the City School Board were correct and 
true, but further found that neither in the original bond order nor in the 
notice of election held pursuant thereto was any mention made of any 
building or improvements at the site or upon the campus of said West 
Charlotte Junior-Senior High School, by reason of which fact and having 
taken legal advice, the Board of Commissioners of Mecklenburg County 
were of the opinion that they were without legal right to accede to the 
request of the School Commissioners of the City of Charlotte and refused 
to permit the reallocation of the said funds as requested, basing its re- 
fusal purely upon the fact that it had no legal right so to do. 

“3. The Court finds as an inference of fact from the record that the 
erection and equipment of a physical education building on the campus 
or at the site of the present West Charlotte Junior-Senior High School 
will serve the interests of the patrons of the junior and senior high schools 
for negroes in the northwest section of the City of Charlotte and is within 
the general purposes and purview of the bond order pursuant to which 
the bonds are to be issued. 


Concuvusions or Law. 


“Taking as true the allegations and admissions of the complaint and 
answer in this cause, the Court is of opinion that the Board of Commis- 
sioners of Mecklenburg County has the legal right to allow and permit 
the School Commissioners of the City of Charlotte to use and expend 
$200,000.00 of the City’s share of said bond fund in the erection and 
equipment of a physical education building at the site or on the campus 
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of the present Junior-Senior High School for negroes, which upon com- 
pletion of the new senior high school will be converted into a Junior 
High School. 

“Wherefore, such being the opinion of the Court, it is adjudged and 
decreed that the defendants, constituting the Board of Commissioners for 
Mecklenburg County, be, and they hereby are, directed, authorized and 
empowered to authorize and permit the School Commissioners of the 
City of Charlotte to use and expend up to the sum of $200,000.00 of the 
City’s share of the proceeds of the bonds in question, heretofore tentatively 
allocated to the senior high school for negroes in the Double Oaks area, 
in building and equipping a physical education building at the site or 
on the campus of said present West Charlotte Junior-Senior High School 
for negroes, if upon investigation the Board of Comraissioners for Meck- 
lenburg County shall find and determine that the proposed expenditure 
is not excessive, is necessary to maintain the constitutional six months 
school term in the City of Charlotte, that funds are not otherwise avail- 
able for said undertaking and that such course will best subserve and 
promote the educational program of the Junior and Senior negro students 
in the northwest section of the City of Charlotte.” 

To the foregoing judgment the defendants noted exception and ap- 
pealed. 


Brock Barkley for plaintiffs, appellees. 
Taliaferro, Clarkson & Grier for defendants, appellants. 


Devin, C. J. The defendants, who constitute the Board of County 
Commissioners of Mecklenburg County, having some doubt as to their 
legal power to authorize the reallocation of the funds as requested by 
the Board of School Commissioners, bring the case here for review. 

The underlying facts fully set out in the judgment of Judge Bobbitt 
are sufficient, we think, to justify the reallocation of $200,000.00 of the 
funds derived from the sale of County School Building Bonds for the 
erection of physical education building on the grounds of the present 
West Charlotte Junior-Senior High School. The rezesons for the reallo- 
cation are stated in the resolution of the Plaintiff Board and are con- 
vineing. We regard the departure from the original proposals and alloca- 
tions contained in the Bond Resolution and advertisement as immaterial 
and not of the substance. 

This view is supported by the decision of this Court in Feezor v. Sice- 
loff, 282 N.C. 563, 61 S.E. 2d 714, where it was said, Justice Denny 
speaking for the Court, “The question before us does not involve any 
change of purpose for which the school bonds were issued, but only a 
change in the manner and method of accomplishing that purpose.” The 
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judgment below is also in line with what was said by this Court in Atkins 
v. McAden, 229 N.C. 752, 51 S.E. 2d 484: “But G.S. 153-107, in our 
opinion, does not place a limitation upon the legal right to transfer or 
allocate funds from one project to another included within the, general 
purpose for which bonds were issued.” 

In the case at bar the general purpose was the erection of a senior high 
school for negro children in Double Oaks area. This would include a 
physical] education building. The erection of the senior high schoo! build- 
ing would permit the present Junior-Senior High School building in 
the same locality to become the Junior High School, and the erection 
of a portion of the physical education facilities on the grounds of the 
Junior High School for the reasons set out would seem to be not out of 
line with the general purposes of the bond issue. On the contrary, the 
reallocation of funds as proposed would be in accord with the general 
purposes stated in the bond resolution and notice. 

In Waldrop v. Hodges, 230 N.C. 370, 53 S.E. 2d 268, where bonds had 
been issued for the purpose of erecting new school buildings and pur- 
chasing sites therefor in the district, 1t was proposed to use 70% of the 
bond proceeds for the purpose of enlarging elementary school buildings 
and to hold 30% to be used in connection with a contemplated future 
bond issue for the erection of a new high school building. It was held 
this would constitute an unauthorized diversion from the purpose for 
which the bonds were voted. It was said in the opinion written for the 
Court by Justice Barnhill, that “While the defendants have a limited 
authority, under certain conditions, to transfer or allocate funds from 
one project to another, included within the general purpose for which 
bonds are authorized, the transfer must be to a project included in the 
general purpose as stated in the bond resolution and notice of election.” 

In the last case on this subject considered by this Court, Gore v. Colum- 
bus County, 232 N.C. 636, 61 S.E. 2d 890, the same principle was applied 
to the facts of that case. There the bond issue was for erecting, remodel- 
ing and enlarging school buildings and in the bond statement and in pre- 
election notice certain improvements in the school buildings of two named 
districts were specified. Later, on the basis of a survey it was proposed 
to use the funds allocated to these schools for the erection of a single 
high school building to serve both districts in lieu of remodeling and 
enlarging the existing buildings. It was held the facts found were insufhi- 
cient to justify reallocation of bond funds for that purpose, unless it 
should be found that by reason of changed conditions the original projects 
were no longer needed, and that the proposed building would eliminate 
the necessity for the improvements originally contemplated. 

It is true in our case the diversion of a portion of the funds is to a 
school not specifically mentioned in the bond order, but it is in the same 
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locality and the funds are to be deducted from those originally allocated 
to the Senior High School and are to be used to serve the same purpose 
for the same patrons in a manner thought to be advantageous. The school 
authorities are not without limited discretion in the raatter, and we think 
its exercise in this instance for the reasons set out in the judgment may 
not be successfully attacked. 

It is not suggested that the voters of this area have been dealt with 
unfairly, or that any improper motive is being served. Provision is made 
in the judgment that the authorization of the reallocation requested be 
based upon proper findings, in accord with the decision of this Court in 
Gore v. Columbus County, supra. 

We conclude that the judgment empowering the Board of County 
Commissioners, upon proper findings by the Board, to permit the expen- 
diture of $200,000 of the proceeds of the school building bonds referred 
to, for the purposes set out in the resolution of the Board of School Com- 
missioners of the City of Charlotte, should be affirmed, and it is so 
ordered. 

Judgment affirmed. 


JUNE PLEMMONS anp Hussanp, JAMES PLEMMONS. v. MATILDA CUT- 
SHALL anp Hussanp, BE. L. CUTSHALL; SHERMAN TWEED anp WIFE, 
BELLE TWEED; CHAPEL TWEED anp Wire, MRS. CHAPEL TWEED; 
ALL THE UNKNown Heirs or ABNER TWEED, Decreasep; ANN GIL- 
BERT, Deceasep; LULA MORGAN Hetrs, Deceasten:; HESTER STAN- 
TON, DeEcEAsED; MAGNOLIA FARMER, Deceasep: JOSHUA TWEED, 
DEcEASED. LUTHER TWEED, anpd ALL OrtieR HEIRS KNown AND UN- 
KNOWN, WHo ARE NECESSARY PARTIES HERETO. 


(Filed 21 November, 1951.) 
1. Boundaries § 11— 

Where in a processioning proceeding each side admits that the other 
owns adjoining land, and respondents further aver adverse possession of 
the land owned by them, held no issue of title is raised, the sole issue being 
as to the true location of the dividing line between the lands of the re- 
spective parties. 


2. Boundaries § 9-— 


The burden of proof on the issue as to the true location of the dividing 
line is upon petitioners. 


3. Boundaries § 6— 
In a processioning proceeding, what constitutes the true dividing line is 
2 question of law for the court, its location is a question of fact for the 
jury under correct instructions based upon competent evidence. 
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4, Boundaries § 5a: Frauds, Statute of, § 9— 


Description of land in a deed must be certain in itself or capable of 
being reduced to certainty by matters aliunde pointed out in the deed itself. 


3. Boundaries § 5h— 


A deed describing the land by reference to corners and lines of the adja- 
cent lands is sufficient to admit proof of such adjacent corners and lines, 
the call for another’s line being considered one to a natural boundary, and 
the best evidence thereof being the record of a deed covering such corners 
or lines followed by the fitting of the description to the land in accordance 
with appropriate rules. 


6. Boundaries § 3c-— 


Ordinarily a line should be run in its regular order from a known 
beginning, and it is only when a corner cannot be ascertained by running 
forward and may be fixed with certainty by running reversely that the 
call may be reversed. 


7. Boundaries § 10—— 


A processioning proceeding may not be dismissed as in case of nonsuit, 
but peremptory instructions may be requested in appropriate cases. 


VALENTINE, J., took no part in the consideration or decision of this case. 


AppEAL by respondents from Bennett, Special Judge, at June Civil 
Term, 1951, of Mapison, 

Procession proceeding to establish the true dividing lines between the 
lands of petitioners and of respondents. 

Petitioners allege in their petition (2) that they are the owners in fee 
and are in possession of a tract of land situate, lying and being on waters 
of Shelton Laurel in No. 2 Township in Madison County, described 
as follows: 

“BEGINNING on a Spanish Oak Stump, the Joshua Tweed corner, and 
running a southwest direction with the Joshua Tweed line to a hemlock 
and oak in said line (being the southeast corner of the Joshua Tweed 
50-acre Mill tract), then a northerly direction with the east line of the 
Joshua Tweed Mill tract to a stake the northeast corner of said mill 
tract, thence to the top of Big Hill Ridge with the Mack tract line to a 
black oak, thence down Big Hill Ridge with Gilliad Tweed’s line to a 
white oak stump—Gilliad Tweed’s corner—thence continuing with Gil- 
liad Tweed’s line to a Woodward Hensley’s line, then up and with the 
meanders of a ridge to Lowery Cutshall’s line then with Lowery Cut- 
shall’s line to the Brarnnina. Containing thirty acres more or less. 

“(3) That the respondents are the owners, or claim some interests in 
lands adjoining the lands described in the next preceding paragraph, and 
the boundary lines between the lands of the petitioners and the respond- 
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ents are in dispute, and the same cannot be settled by compromise or 
agreement. | 

“(4) That the lines that are in dispute are described in petitioners’ 
boundary as follows: ‘Brcrnnrne on a Spanish oak stump, the Joshua 
Tweed corner, and running a southwest direction with the Joshua Tweed 
line to a hemlock and oak in said line, (being the southeast corner of the 
Joshua Tweed 50-acre Mill tract), and then a northerly direction with 
the east line of the Joshua Tweed Mill tract to a stake, the northeast 
corner of said Mill tract, thence to the top of the Big Hill Ridge with the 
Mack tract line, to a black oak.’ ” 

On the other hand, the record on this appeal contains four separate 
answers, (1) by the original respondents, (2) by the original respondents 
and Chapel Tweed and numerous others, allegedly having been made 
parties hereto by order of court, (3) by Atman Cutshall, e¢ al., allegedly 
having been made parties hereto by order of court, and (4) Mrs. Linda 
Fox, et al., who describe themselves as heirs at law of Joshua Tweed. 
In all of these answers the respondents admit that the petitioners own 
land adjoining the lands of respondents. And while in the second and 
third answers as above recited, it is averred that the allegations of the 
petition as to ownership of land as therein described, and of the disputed 
line are denied,—the denials are followed immediately by admission that 
“petitioners have a title to some land adjoining the lands of respondents,” 
and that “the petitioners and respondents are owners of lands adjoining 
each other.” But respondents deny that there is any dispute as to their 
boundary lines. They further aver that they are the owners of (1) the 
400 acres Joshua Tweed land, the corner and line of which are first 
referred to in the description of petitioners’ land as set out in the peti- 
tion, (2) the Joshua Tweed 50-acre Mill tract, corners and line of which 
are next referred to in said description, and (3) the Mack tract, next 
referred to in said description. Specific descriptions of these tracts are 
set out. And respondents say that the lines and boundaries thereof are 
known and visible; that they have had adverse possession of the land for 
more than seven years, and twenty years, the statutes as to which they 
plead in bar of petitioners’ right to recover. 

The cause was transferred to the civil issue docket for trial, and tried 
in Superior Court. 

Upon the trial in Superior Court, summarily stated, the petitioners 
offered in evidence the record of the deed to feme pet:tioner for the land 
described ag in the petition, and undertook to locate same by oral testi- 
mony in respect to calls in the descriptions of the respondents’ lands, 
without first introducing in evidence the records of the deeds in which 
such descriptions appear. Respondents objected to much of it, and here 
challenge the ruling of the court in admitting it. 
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Petitioners offered testimony as to possession by them and those under 
whom they claim title, of the lands they allege they own as set out in the 
petition. 

Motions for judgment as of nonsuit were made by respondents when 
petitioners first rested. Overrued. Exception. 

And respondents reserving exception to denial of motion for nonsuit, 
offered in evidence the records of deeds under which they assert owner- 
ship of the three tracts they aver in their answers they own, and offered 
testimony tending to locate same as they contend the true location to be. 

Motions of respondents for judgment as of nonsuit at close of all the 
evidence were denied, and they excepted. 

Respondents tendered seven issues, the first three of which are these: 

“(1) Are the plaintiffs the owners of the tract embraced on the map 
by the blue lines between 3, 4, 5, 6 and 3? 

“(2) What is the true dividing line between the lands of the plaintiffs 
and the defendants Atman Cutshall and McClellan Cutshall? 

“(3) What is the true dividing line between the plaintiffs and the 
defendants?” 

The next four related to adverse possession by defendant E. A. Tweed 
heirs,—for seven years, and for twenty years as to each of two portions 
of land shown on the map. 

The record shows that the first three were “granted” and the last four 
“denied.” Exception #1. 

But the record shows that the court submitted these issues, which the 
jury answered as shown: 

“1, What is the true dividing line between plaintiffs and the Tweed 
heirs ? 

“Answer: 2, 3, 4 and 5. 

“O. Have the Tweed heirs been in the adverse possession of the 
diamond-shaped tract as shown on the map for seven years under color 
of title, as alleged in the Answer ? 

“Answer: No. 

“3. Have the Tweed heirs been in the adverse possession of the 
diamond-shaped tract as shown on the map for twenty years as alleged 
in the Answer ? 

“Answer: No. 

“4, What is the true dividing line between plaintiffs and defendants 
Atman Cutshall, McClellan Cutshall and Mamie Banks? 

“Answer: 1-2. 

“5. Have the defendants, Tweed heirs, been in the adverse possession 
of the property embraced in the lines A, B, C and L for seven years 
under color of title, as alleged in the Answers? 

“Answer: No. 


510 IN THE SUPREME COURT. [234 


PLEMMONS VU. CUTSHALL. 


“6. Have the defendants, Tweed heirs, been in the adverse possession 
of the property embraced in the lines A, B, C and L for twenty years, as 
alleged in the Answers ? : 

“Answer: No.” 

Exception #2. 

From judgment in accordance with the verdict, the respondents appeal 
to Supreme Court and assign error. 


George M. Pritchard and Calvin R. Edney for petitioners, appellees. 
Carl R. Stuart for respondents, appellants. 


Winporne, J. It is apparent from the record and statement of case 
on this appeal that in the trial court there was a misconception on all 
hands as to the issues raised by the pleadings. 

A reading of the petition reveals the express purpose of the proceeding 
to be the establishment of boundary lines between lands of petitioners 
and lands of respondents. Chapter 38 of General Statutes of North 
Carolina. Petitioners allege that they are the owners of a tract of land 
whose boundaries are the boundaries of lands they <llege are owned by 
respondents. 

Also a perusal of the answers shows that respondents admit that peti- 
tioners own land adjoining the land they, the respondents, expressly aver 
they own, and of which they have had adverse possession for more than 
seven years under color of title,—yea, more than twenty years under 
known and visible lines and boundaries. 

Thus no issue of title is raised,—either as to the lands of petitioners, 
or as to the lands of respondents. So, after all the underbrush is cleared 
away, the pleadings raise only the issue as to “What is the true dividing 
line between the lands of petitioners and the lands of respondents?” See 
Greer v. Hayes, 216 N.C. 396, 5 S.E. 2d 169; Cornelison v. Hammond, 
225 N.C. 535, 35 S.E. 2d 633. 

Hence there was error in submitting other issues. 

The burden of proof on the issue as to the true location of the dividing 
line is upon the petitioners. This is accordant with the well settled rule 
enunciated in decisions of this Court, among which are these: Hull v. 
Dalton, 140 N.C. 9, 52 S.E. 2738; Woody v. Fountain, 148 N.C. 66, 55 
S.E. 425; Garris v. Harrington, 167 N.C. 86, 83 S.E. 253; Carr v. Biz- 
zell, 192 N.C. 212, 184 S.E. 462; Greer v. Hayes, supra; Hill v. Young, 
217 N.C. 114, 6 S.E. 2d 830. 

Also it 1s settled law in this State that, in a proceeding to establish a 
boundary line, which is in dispute, what constitutes the dividing line is 
a question of law for the court, but a controversy as to where the line is 
must be settled by the jury under correct instructions based upon compe- 


N.C.] FALL TERM, 195]. 511 


PLEMMONS ¥V. CUTSHATI.. 


tent evidence. See Clegg v. Canady, 217 N.C. 433, 8 S.E. 2d 246; Huff- 
man v. Pearson, 222 N.C, 198, 22 S.E. 2d 440, and cases cited. See also 
Brown v. Hodges, 232 N.C. 537, 61 S.E. 2d 608. 

Moreover, it is noted that respondents in the case in hand aver in the 
original answer that the description set forth in the petition is too indefi- 
nite to describe the petitioners’ land with any certainty. As to this aver- 
ment, the decisions of this Court generally recognize the principle that 
a deed conveying land within the meaning of the statute of frauds must 
contain a description of the land, the subject matter of the deed, either 
certain in itself or capable of being reduced to certainty by reference to 
something extrinsic to which the deed refers. The office of description 
is to furnish, and is sufficient when it does furnish, means of identifying 
the land intended to be conveyed. The deed itself must point to the source 
from which evidence aliunde to make the description complete is to be 
sought. See Self Help Corp. v. Brinkley, 215 N.C. 615, 2 S.E. 2d 889, 
and cases cited. 

Testing the description of petitioners’ land by this principle, it appears 
to be sufficient to admit of such proof. 

So, in the light of these principles, petitioners in present case have the 
burden of locating the lines and corners called for in the description of 
their land. And since the beginning is designated as “a Spanish oak 
stump, the Joshua Tweed corner,” and the first call runs “a southwest 
direction with the Joshua Tweed line to a hemlock and oak in said line,” 
it is incumbent upon petitioners to locate this corner and the line of the 
Joshua Tweed tract,—the call for another’s line being considered a 
natural boundary. See Clegg v. Canady, supra. In locating such corner 
and line, the best evidence of the calls in the description of this tract is 
the record of a deed covering it. Woodbury v. Evans, 122 N.C, 779, 30 
S.E. 2. Then the description therein may be fitted to the land in accord- 
ance with appropriate rules. See Locklear +. Oxendine, 233 N.C. 710, 
65 S.E. 2d 673, and cases cited. 

In the Locklear case it is said that the genera! rule is that in order to 
locate a boundary of land, the lines should be run in the regular order 
from a known beginning, and the test of reversing in the progress of the 
survey should be resorted to only when the terminus of a call cannot be 
ascertained by running forward, but can be fixed with certainty by run- 
ning reversely the next succeeding line. 

In like manner the burden is upon the petitioners to locate the corners 
and line of the 50-acre Mill tract, and the line of the Mack tract—called 
for in the description of their land. 

When these three tracts are so properly located, the lines called for will 
constitute the true dividing line between the lands of petitioners and of 
respondents. 


512 IN THE SUPREME COURT. [234 


JONES v. ELEVATOR Co. 


Thus it is clear, and we hold, that the course pursued by petitioners 
as appears in statement of facts hereinabove, in undertaking to develop 
their case on the trial below, is violative of pertinens rules of evidence, 
and prejudicial to respondents. 

As to exceptions to refusal of the trial court to allow motions, aptly 
made, for judgment as of nonsuit: Where, in a processioning proceeding, 
the only real controversy is as to the location of the dividing line between 
the lands of the petitioners and of the respondents the cause should not 
be dismissed as in case of nonsuit. 

See Cornelison v. Hammond, supra, where the subject has been fully 
discussed and applied in opinion by Barnhill, J. See also Brown v. 
Hodges, 230 N.C. 746, 55 S.E. 2d 498. In lieu of such motion, request 
for peremptory instruction may be appropriate in a proper case. 

Finally, since there must be a new trial for error pointed out, the other 
exceptions are not expressly treated. 

New trial. 


VALENTINE, J., took no part in the consideration or decision of this 
case, 


MARY LEONA JONES v. OTIS ELEVATOR COMPANY, Aa CORPORATION. 
(Filed 21 November, 1951.) 


1. Contracts § 19: Negligence § 1— 


In order for a person injured in a fali down an elevator shaft to recover 
against the company under contractual duty to the owner of the building 
to keep the safety devices on the elevator in reasonably safe condition and 
in proper repair, the injured person must show a negligent breach of the 
legal duty arising out of the contract and that such breach of duty was the 
proximate cause or one of the proximate causes of the injury. 


2. Courts § 15— 


The laws of the state in which plaintiff’s injury occurred governs the 
substantive rights of the parties in an action for negligence. 


3. Negligence § 834— 


The doctrine of res ipsa loquitur does not apply in the State of Virginia 
to a case of an unexplained accident which may be attributable to one of 
several causes, some of which are not under the contre) of the defendant. 


4. Negligence § 19b (2)—Res ipsa loquitur held not applicable in this 
action to recover for fall down elevator shaft. 


Plaintiff was injured in a fall down an elevator shaft in a building in 
the State of Virginia. Plaintiff sued the company which was under con- 
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tinuing contractual obligation to the building owner to keep the elevator 
in repair. Plaintiff’s evidence affirmatively showed that defendant was 
not liable for the alleged poor lighting, and while plaintiff's evidence tended 
to show that the elevator cage was not at the floor where plaintiff entered 
the shaft through the open door, plaintiff’s evidence failed to show that at 
the time it was impossible to open the door when the elevator cage was 
not at that floor. Held: Since the evidence does not show that the safety 
device preventing the opening of a door at a floor unless the elevator cage 
was at such floor, was not working at that time, the doctrine of rcs ipsa 
loqguitur does not apply under the laws of the State of Virginia and nonsuit 
was proper. 


Apprat by plaintiff from Stevens, J., February Term, 1951, of Lenorr. 

This case was heard on demurrer at the Fall Term, 1949, and reported 
in 2381 N.C. 285, 56 S.E. 2d 684. An examination of that opinion may 
give a more complete understanding of the facts herein stated. 

The plaintiff, Mary Leona Jones, now Mrs. Holland, Doris Fulghum, 
now Mrs. Hoffman, and Doris Blackman, now Mrs. Epps, all of whom 
will be referred to hereinafter by their respective married names, were 
student nurses in training at Goldsboro Hospital, Goldsboro, North 
Carolina, in December, 1947. They were sent by the Goldsboro Hospital, 
1 January, 1948, to the Medical College of Virginia, Hospital Division, 
Richmond, Virginia, as affiliate nurses where they were to take special 
training for a period of three months. 

When these student nurses arrived at the hospital in Richmond, they 
reported to the house mother, a Mrs. Rhodes, Mrs. Rhodes took them 
to the quarters they were to occupy on the third floor of a building known 
as Memorial Hall where fourteen nurses were quartered. She instructed 
them how to use the elevator in the building which had three floors and 
a basement. The elevator served all four floors. 

According to the evidence, the elevator was not a modern, automatic, 
pushbutton type. If you were in the basement of the building and 
wanted the elevator, you had to go to the floor where it was located and 
bring it down or holler to someone to do so. There were no signals or 
indicators to show where it was at any particular time. It was an “old- 
timey” elevator and had to be operated by manipulating a lever on the 
inside of the cage. The cage or carriage was not equipped with a door. 
Entrance to the elevator on each floor was obtained by sliding open a 
large wooden panel door. 

According to the defendant’s answer, a portion of which was introduced 
in evidence by the plaintiff, “It was a conventional type electrically- 
operated elevator, equipped with various safety devices, including electro- 
mechanical bar locks on the shaftway doors, which said locks can only 
be opened from the inside of the elevator shaft; that on each floor of said 
building there are shaftway doors which are in two sections, one station- 
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ary and one movable and that when any of said doors are open, the elec- 
tric contact is broken and the elevator carriage or cage cannot be moved, 
except by using the switch on the contro] panel in the machine room 
located in the basement of said building. That said machine room was 
kept closed and locked except when opened by an authorized representa- 
tive of the defendant.” 

The evidence further tends to show that the student nurses used the 
elevator whenever it was available. This plaintiff, and the other wit- 
nesses who used it prior to this occasion, testified they had always found 
the elevator cage at the floor where the door to the shaftway was open; 
that the hall where the elevator shaft is located, just off the main hall, 
was equipped with sufficient lights when burning. On the occasion com- 
plained of the light was only sufficient to see the elevator dimly. There 
was a light on the facing of the elevator door which could have been 
turned on. There was a sign on the facing of the elevator entrance on 
the third floor which read: “Use this elevator at your own risk.” The 
plaintiff was familiar with the elevator; she and Mrs, Hoffman and Mrs. 
Epps used it three or four times a day. 

As one approached the elevator, the light inside the car could be turned 
on before entering it, but the nurses, including the plaintiff, usually 
stepped into it in the dark and cut on the light after entering. 

Mrs. Epps testified there was a wire screen in both of the upper panels 
of the door to the elevator on the third floor. “It did have a hole in it 
... IL noticed that the first day I was there. There was no change in 
that condition between that time and the time of the accident... I 
didn’t put my hand in there and open the door. I was tall enough, but I 
didn’t. Miss Jones (Mrs. Holland) is about the same height I am.” 
This witness further testified, “We didn’t like to walk and we wanted to 
use the elevator as often as we could. Everybody turned the lights out 
so nobody else would see the elevator was up there and use it. We turned 
the lights out so people couldn’t see the elevator was there and then when 
we came to use the elevator we stepped mght in without putting a light 
on. You couldn’t get the elevator unless you were om the floor the ele- 
vator was at. I don’t know whether, if the door was closed, you couldn’t 
get it on that floor and couldn’t open the door except. from the outside 
unless you put your hand in that screen and opened that door. When we 
got in the elevator and came to our floor, or any floor, we would leave it 
there, and if we left the door open the elevator had to stay there so. . 
you could go back down in it so nobody else could get it unless they came 
forit. If you didn’t turn out the lights people could see the carriage was 
there.” On the night of 28 March, 1948, about 7 :00 o’clock, the plaintiff 
and Mrs. Epps walked up the stairway in Memorial Hall and went to the 
room occupied by Mrs. Holland and Mrs. Hoffman. Mrs. Hoffman was 
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in the room. After a few minutes the three of them started to leave the 
building. They started to walk down when Mrs. Holland, who was near- 
est the elevator, said: “Girls, the elevator is here. Let’s ride down.” 
They turned to go to the elevator. The door was partly open and Mrs. 
Holland pushed it the rest of the way open, stepped in and fell to the 
basement. She was seriously and permanently injured. At the time of 
the trial below she had no recollection of the conditions as they existed 
at the time she fell. 

The plaintiff introduced that portion of the defendant’s answer which 
admitted the defendant had been under contract with the Medical College 
of Virginia since 26 June, 1945, to maintain and regularly inspect the 
elevator involved herein, and that portion which described its type and 
equipment, the pertinent parts of which have been included in the state- 
ment of the case. 

The defendant moved for judgment of nonsuit at the close of the plain- 
tiff’s evidence and the motion was allowed. From the judgment entered, 
the plaintiff appeals and assigns error. 


Jones, Reed & Griffin for plaintiff, appellant. 
Whitaker & Jeffress for defendant, appellee. 


Denny, J. This is not an ordinary tort action. The liability of the 
defendant, if any, must flow from the negligent breach of its contract 
with the Medical College of Virginia. This was pointed out in the former 
opinion referred to herein (231 N.C. 285, 56 S.E. 2d 684). See also 
12 Am. Jur. 820, et seg.; 88 Am. Jur. 664, 45 C.J. 650; Standard Oil Co. 
v. Wakefield, 102 Va. 824, 47 S.E. 830, 66 L.R.A. 792; American Oil Co, 
v. Nicholas, 186 Va. 1, 157 S.E. 754. 

It is admitted that at the time of plaintiff’s injury the defendant was 
under contract with the Medical College of Virginia to maintain some 
twenty elevators in buildings owned or controlled by the Medical College 
of Virginia, including the one in Memorial Hall. The defendant, how- 
ever, under the terms of its contract, which is attached to and made a 
part of the plaintiff’s complaint, expressly excluded therefrom the repair 
and maintenance of hoistway enclosures and hoistway doors, and door 
hangers on the passenger elevator in Memorial Hall. 

The plaintiff alleges in her complaint, among other things, (1) that 
the defendant unlawfully, wrongfully, and negligently, failed to maintain 
lights on each floor of Memorial Hall at the point where the elevator 
well was located, and particularly on the third floor of the building; and 
(2) that the defendant unlawfully, and wrongfully violated its contract 
with the Medical College of Virginia in that it failed to maintain the 
elevator and the door closures and the electric interlocks attached thereto 
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in proper repair so as to prevent one from opening the door to the elevator 
well when the cage or carriage was not at that floor. 

We find nothing in the contract between the defendant and the Medica] 
College of Virginia that required or permitted the defendant to have 
any control or supervision over the hallways of Memorial Hall, or the 
lighting facilities therein. And the plaintiff offered no evidence in 
support of her allegations in this respect. Moreover, there was evidence 
in the trial below to the effect that ample facilities had been provided 
for adequate light, but that the plaintiff and Mrs. Hoffman and Mrs. 
Epps made it a practice to turn out the light near the elevator entrance 
and the light in the elevator in order that no other person on the hall 
would observe its presence. Mrs, Epps testified, “We turned the lights 
out so people couldn’t see the elevator was there and when we came to use 
the elevator we stepped right in without putting a light on.” 

As we construe the allegations of the complaint in the light of the 
status existing between the plaintiff and defendant, the defendant was 
not guilty of actionable negligence unless it negligently breached the legal 
duty arising out of its contract relation with the Medical College of 
Virginia to exercise care to keep the safety devices on the elevator in a 
reasonably safe condition and in proper repair, and such negligent breach 
of duty was the proximate cause, or one of the proximate causes, of 
plaintiff’s injury. 

The plaintiff is relying on the doctrine of res ipsa loquitur, citing Haag 
v. Harris, 4 Cal. 2d 108, 48 Pac. 2d 1; Gustavson v. Thomas, 227 App. 
Div. 303, 237 N.Y.S. 479; Class v. Y.W.C.A., 47 Obio App. 128, 191 
N.E. 102; Cramer v. Mergard, 56 Ohio App. 493, 11 N.E. 2d 108; Moohr 
v. Victoria Inv. Co., 144 Wash. 387, 258 Pac. 48. These cases, however, 
involved automatic elevators and are not controlling upon a factual 
situation such as that before us. 

The plaintiff sustained her injuries in the State of Virginia and the 
substantive rights of the parties are governed by the law of that State. 
Charnock v. Taylor, 223 N.C. 360, 26 S.E. 2d 911, 148 A.L.R. 1126. 

In the case of Peters v. Lynchburg Inght & Traction Co., 108 Va. 333, 
61 S.E. 745, 22 L.R.A. (N.S.) 1188, in applying the doctrine of res ipsa 
loguitur, the Court stated: “The doctrine rests upon the assumption that 
the thing which causes the injury is under the exclusive management of 
the defendant, and the evidence of the true cause of the accident is acces- 
sible to the defendant and inaccessible to the person injured. Ross v. 
Double Shoals Cotton Mills, 140 N.C. 115, 52 S.E. 121, 1 L.R.A. (N.S.) 
298.” 

In City of Richmond v. Hood Rubber Products Co., 168 Va. 11, 190 
S.E. 95, in considering the question of res ipsa loqguitur, the Court said: 
“In Virginia the doctrine, if not entirely abolished, has been limited and 


N.C.] FALL TERM, 1951. 517 


East SIDE BUILDERS v. Brown. 


restricted to a very material extent. See Chesapeake & O. Ry. v. Tanner, 
165 Va, 406, 182 S.E. 239, and Virginia Hlectric & Power Co. v. Lowry, 
166 Va, 207, 184 S.E. 177.” 

It was held in Arnold v. Wood, 1738 Va. 18, 3 S.E, 2d 374, that the 
doctrine of res ipsa loquitur “does not apply in the case of an unexplained 
accident which may have been attributable to one of several causes, for 
some of which the defendant is not responsible.” Seven-Up Bottling Co. 
v. Gretes, 182 Va. 138, 27 S.E. 2d 925. 

The plaintiff alleges her injuries were proximately caused by poor 
lighting and the failure of the defendant to keep the elevator in proper 
repair. As heretofore pointed out, this defendant was not responsible 
for the poor lighting which existed at the time of her injury. And there 
is no evidence tending to show any of the safety devices on this elevator 
were out of order other than the fact that the elevator was in the base- 
ment of the building and the hoistway door on the third floor was partly 
open. But the plaintiff’s evidence does tend to show that it was possible 
to open the hoistway door on the third floor from the outside whether the 
elevator was at that floor or not. This is sufficient to defeat the applica- 
tion of the doctrine of res ipsa loquitur. 

We deem it unnecessary to consider the question of contributory negli- 
gence on the part of the plaintiff, since in our opinion no negligent breach 
of the contract between the defendant and the Medical College of Vir- 
ginia has been established. 

The judgment of the court below is 

Affirmed. 


EAST SIDE BUILDERS, INC., 4 NortH CAROLINA CORPORATION; JEAN C. 
HOWE, TIPPIE T. GALUMBECK, REUBEN GRAND aAnpD WIFE, ROSE 
GRAND, LEONARD FINK, W. RANDALL HARRIS anv Wire, INEZ BK. 
HARRIS, anp ETHEL 8S. McSWAIN, FoR THEMSELVES AND ALL OTHER 
LANDOWNERS WITHIN LAKE VIEW PARK DEVELOPMENT WHO May COME IN 
AND MAKE THEMSELVES PARTIES PLAINTIFF, Vv. WESLEY W. BROWN anpbD 
WIFE, ERMA C. BROWN. 


(Filed 21 November, 1951.) 
Ordinarily, laches will not bar relief when the delay has not worked an 
injury to the prejudice or disadvantage of those adversely interested. 


2. Same: Deeds § 16b— 

The lapse of some nine or ten years before instituting suit to compel 
defendant to comply with restrictive covenants by reconverting his house 
from a two-family to a one-family dwelling, held not barred by laches, 
since defendant was in no way prejudiced by the delay. 
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3. Deeds § 16b— 


Plaintiff’s evidence that a single block in a subdivision was developed 
as a unit and all lots therein conveyed by deeds containing restrictive 
covenants pursuant to a general scheme of development, is sufficient to 
withstand nonsuit in a suit to restrain defendant from violating one of 
the restrictive covenants. 


4. Same— 


Where plaintiff’s evidence in his suit to restrain violation of restrictive 
covenants tends to show that the particular block in the subdivision in 
question was developed as a unit in accordance with a general scheme, the 
fact that numerous lots in other blocks of the subdivision were sold with- 
out restrictive covenants does not entitle defendant to nonsuit when it 
does not appear that a key map of the entire development had ever been 
placed on record or that any lots in the subdivision had been sold in 
reference thereto. 


VALENTINE, J., took no part in the consideration or decision of this case. 


Apprat by plaintiffs from Rudisill, J.. May Term, 1951, of Buncomss. 

This is an action by East Side Builders, Inc., and others, on behalf of 
themselves and all other parties owning lots in Lake View Park, in the 
City of Asheville, who may come in and be made parties plaintiff, against 
Wesley W. Brown and his wife, Erma C. Brown. 

The plaintiffs allege that they are owners of lots and homes in Block B 
of Lake View Park, a restricted residential subdivision as appears on a 
plat thereof duly recorded in the office of the Register of Deeds for 
Buneombe County, North Carolina, in Plat Book 4, at page 40. 

It 1s further alleged that prior to 28 April, 1924, Lake View Park, 
Inec., a North Carolina corporation, owned a large boundary of land 
situate in Beaverdam Ward, Asheville Township, Buncombe County, and 
established the same as “an exclusive, restricted residential district or 
boundary, for the use, security and comfort of those who may purchase 
homesites therein,” and that “in order to assure homesite owners within 
Block B that such homesites within said block would ever remain an 
exclusive restricted residential district, included in the deed from Lake 
View Park, Inc., to a predecessor in title to the defendants Wesley W. 
Brown and wife Erma C. Brown, and in all other deeds to homesite 
owners within said Block B, its general plan of development .. .” 

Among other covenants contained in deeds to lots in Block B, according 
to the allegations of the complaint, the grantees for themselves and their 
heirs, executors, administrators, assigns, and successors in title to said 
land conveyed, by acceptance of the deed, “doth covenant to and with 
the said party of the first part, its successors and assigns as follows: 
‘That they will not erect or suffer to be erected on the land above de- 
scribed any . .. house or building to be used as an apartment house, 
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tenement house, boarding house, two-family dwelling house, ... or at 
any time use or suffer to be used any building or buildings erected thereon 
for any such purpose .. .’” 

It is alleged in the complaint that the defendant, Wesley W. Brown, 
in accordance with his application for a building permit, erected a one- 
family residence on Lot 27, in Block B, and that the construction thereof 
was completed either in the latter part of the year 1940 or the early part 
of the year 1941, and with full knowledge of his covenant “with plain- 
tiffs and other property owners in Lake View Park Development, and 
with full knowledge of his application for a building permit,” for a one- 
family residence, the defendant, Wesley W. Brown, shortly after the 
completion of said residence altered its construction and converted it 
into a two-family residence; that the defendants have occupied one dwell- 
ing unit thereof and have rented the other unit to a second family since 
the year 1941. 

It is also alleged by plaintiffs that a duly authorized restrictions com- 
mittee of Lake View Park development visited the defendant, Wesley W. 
Brown, in the fall of the year 1941, and requested him to reconvert his 
building on Lot 27 of Block B, “into a one-family residence and comply 
with the restrictions set forth in the general plan of development of Lake 
View Park ... but the said defendant, Wesley W. Brown, refused to 
accede to such request.” 

The plaintiffs for themselves and all other landowners within Block B 
of said Lake View Park, and all other landowners within Lake View 
Park development who may come in and make themselves parties plain- 
tiff, pray the court that the defendants be perpetually enjoined from 
violating the restrictions set forth in the general plan of development of 
Lake View Park, and particularly those restrictions applying to Block B 
therein, by a mandatory injunction directing the defendants to reconvert 
their building into a one-family dwelling house. 

The plaintiffs offered the testimony of Fred L. Sale: That he is a 
lawyer and has lived in Lake View Park since 1926; that he was secre- 
tary of Lake View Park, Inc., from the time it was organized in 1922 
until it went out of business in 1930; that the corporation owned approxi- 
mately 800 acres of land; that the property was laid off into blocks and 
the blocks into lots. Block B contains 12 lots and each block constituted 
a separate development, and “I have no idea how many lots were sub- 
divided and sold by Lake View Park at or about the time that this block 
was divided and lots sold in it. There were probably four blocks in 
there, A, B, C, D. There were four blocks on that side of the lake, if I 
recall correctly, that were developed at approximately the same time.” 
The corporation constructed streets, laid sewers and water lines, caused 
telephone lines to be placed around lot lines, laid off parkways, planted 
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shrubbery and grassed parkways. The corporation used a form deed and 
it had restrictions applicable to the individual blocks. There was no 
difference other than we reserved the right to make reservations and 
stipulations at variance in the different lots, but there was a general 
scheme of development, “Insofar as developing it as a residential district, 
the general scheme was applicable to all the blocks . . . In the general 
scheme there are a thousand lots, and all were laic. out for the same 
purpose and to be utilized for the same purpose. Block B was no differ- 
ent in that respect from Block C, or a block a mile away from it. 

I think that there were about 360 lots that we had developed, that had 
not been sold at the time the mortgage company foreclosed and put Lake 
View Park out of business. The real estate subdivision known as Lake 
View Park was practically out of business around 1930. I think it was 
1933 that the foreclosure took place. The property itself had a large and 
substantial mortgage over all unsold property. Due to bank failures and 
troubles that every one experienced here at that time the mortgage was 
foreclosed on all the unsold lots, as well as on the uncleveloped property. 
There were a great many lots that we purchased and mortgages came back 
on, and they were foreclosed by the general mortgage holders. When the 
mortgage was foreclosed, they took over the mortgages on lots that had 
been sold and not paid for along with the foreclosure. I can’t imagine 
how many lots were hypothecated and went under the mortgage too. 
The original developers of the property, which was the company I was 
connected with, went completely out of the picture a‘ter the depression 
years; and after that time any lots that were sold weve sold by someone 
else. I don’t know just what all of those deeds may have contained, and 
I don’t know as to whether restrictions were placed in all of them.” 

Ample evidence was offered to support the allegatiors to the effect that 
the defendants converted their residence into a two-family dwelling and 
rented one unit thereof as alleged. 

At the close of the plaintiffs’ evidence, defendants made a motion for 
judgment as of nonsuit on the grounds that plaintif’s had not proven 
facts sufficient to substantiate their alleged cause of action, and further 
that plaintiffs and their predecessors in interest, by reason of their laches 
in seeking relief against any alleged violation of said restrictions by the 
defendants, are now barred from demanding such relief. 

“The court, after hearing argument of counsel for both plaintiffs and 
defendants on said motion, is of the opinion and so holds (in its legal 
discretion) that the evidence in this case shows that the violation of said 
restrictions, if any, by the defendants oceurred during the year 1940 or 
1941, and had been continuous since that time, and that no complaint, 
objection or effort to secure injunctive or other relief has ever been made 
by the plaintiffs, or their predecessors in interest, prior to the filing of 
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the instant action on the 12th day of September, 1950, and that the laches 
and acquiescence of the plaintiffs, and their predecessors in interest, for 
this period of time, is such as to defeat the application that they made 
in this action for a perpetual mandatory Injunction and restraining order. 

“And the court for the reasons above stated, among others, thereupon 
allows the motion of the defendants for a judgment as of nonsuit.” 

Judgment dismissing the action was accordingly entered, and the 
plaintiffs appeal, assigning error. 


John Y. Jordan, Jr., and Bernard & Parker for plaintiffs, appellants. 
Kester Walton of Harkins, Van Winkle, Walton & Buck for defend- 
ants, appellees. 


Denny, J. The defendants contend the judgment as of nonsuit should 
be upheld on two grounds: (1) Laches on the part of the plaintiffs; and 
(2) the failure of plaintiffs to prove facts sufficient to substantiate their 
alleged cause of action. 

(1) The weight of authority is to the effect that delay in asserting a 
right will not bar relief where it has not worked an injury to the preju- 
dice or disadvantage of those adversely interested. 30 C.J.S., section 116, 
page 531, et seg. ‘“‘Laches is such delay in enforcing one’s rights as works 
disadvantage to another. ... To constitute laches a change in cond1- 
tions must have occurred that would render it inequitable to enforce the 
claim.” 30C.J.S., section 112, page 520, et seg. Stell v. Trust Co,, 228 
N.C. 550, 27 S.E. 2d 524; Clark v. Henrietta Mills, 219 N.C. 1, 12 S.E. 
2d 682; Teachey v. Gurley, 214 N.C. 288, 199 S.E. 83. There is no 
evidence to the effect that the defendants have been prejudiced or ad- 
versely affected in any manner by the delay in instituting this action. 
Therefore, the defendants were not entitled to a judgment as of nonsuit 
on the ground of laches. In such eases, the statute of limitations will 
control, not laches. Clark v. Henrietta Mills, supra; Teachey v. Gurley, 
supra. 

(2) We think the plaintiffs offered sufficient evidence in support of 
the allegations in the complaint to withstand a motion for judgment as 
of nonsuit. There is evidence which tends to show that Block B is a 
separate division and if such fact is duly found, it would be sufficient 
to entitle the plaintiffs to have the violation of any restrictive covenant 
in the defendants’ deed enjoined, unless the violation is barred by the 
statute of limitations or laches. See Stephens Co. v. Homes Co., 181 
N.C. 335, 107 S.E. 233, where it was held that the respective subdivi- 
sional plats “was designed to be a separate, distinct, and integral subdi- 
vision. . . , It follows, of course, when one of these subdivisional plats 
has been recorded, and lots sold with reference thereto, the principles of 
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estoppel and dedication then apply to the particular subdivision covered 
thereby.” Homes Co, v, Falls, 184 N.C. 426, 115 S.E. 184; Johnston v. 
Garrett, 190 N.C. 835, 1380 S.E. 835; McLeskey v. Heinlein, 200 N.C. 
290, 156 S.E. 489; Higdon v. Jaffa, 281 N.C. 242, 56 S.E. 2d 661; 
Sedberry v. Parsons, 232 N.C. 707, 62 S.E. 2d 88. 

On the other hand, there is evidence that tends to show that there was 
a general scheme applicable to the entire development of 1,000 lots, and 
that several hundred of these lots may have been sold without restrictions. 
Even so, it does not appear in the record on appeal that a general or key 
map of the entire development has ever been placed 01 record or that any 
lots have been sold by reference thereto, as was the cuse in Davis v. Rob- 
inson, 189 N.C. 589, 127 S.E. 697; Humphrey v. Beall, 215 N.C. 15, 200 
S.E. 918; Phillips v. Wearn, 226 N.C. 290, 87 S.E. 2d 895. 

In order that our citizens may construct their homes in areas that will 
be secure from the encroachment of business and commercial establish- 
ments, they have resorted to the use of restrictive covenants. And the 
use of such covenants is an inducement to purchase lots in restricted 
areas and to spend large sums in the construction of homes therein. As 
said by Brogden, J., in Starkey v. Gardner, 194 N.C. 74, 188 S.E. 408, 
“This security and freedom ought not to be destroyed by slight departures 
from the original plan, guaranteed and safeguarded by restrictive cove- 
nants in the deeds under which the property is held. Nor should a prop- 
erty owner be held to have waived his rights and to have abandoned the 
protection conferred upon him by such covenants, by reason of discon- 
nected and immaterial violations of the restrictions in the conveyances.” 

The judgment of nonsuit entered below is reversed and the cause 
remanded for further proceedings in accord with the applicable principles 
of law and equity. 

Reversed and remanded. 


VALENTINE, J., took no part in the consideration or decision of this 
case, 


BARNEY D. JOHNSON v. MRS. VICTOR E. BELL. 


(Filed 21 November, 1951.) 
1. Automobiles § 8i— 


It is unlawful for a motorist to fail to stop in obedience to a highway 
sign before entering upon an intersection with a through street, and while 
such failure does not constitute negligence or concributory negligence 
per se. it is evidence to be considered with other evidence in the case upon 
the issue of negligence or contributory negligence, as the case may be. 
G.S. 20-158 (a). 
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2. Automobiles § 18h (2)-— 


Whether defendant was guilty of negligence in failing to bring her 
vehicle to a stop in obedience to a highway sign before entering an inter- 
section with a through street held for the jury upon the evidence in this 
action to recover for a collision at the intersection occurring between 
plaintiff’s car, driven along the through street, and defendant’s vehicle. 


3. Highways § 6: Municipal Corporations § 25b— 


Allegation and evidence to the effect that there was a sign erected along 
a street requiring a motorist to stop before entering upon an intersection 
with another street is sufficient to raise the inference that such sign was 
erected pursuant to competent authority notwithstanding the absence of 
allegation that it was so erected. 


4. Automobiles § 8i— 


The operator of an automobile along a through street who has knowl- 
edge that signs had been erected along the intersecting street requiring 
motorists thereon to stop before entering the intersection, is entitled to 
assume, and to act upon the assumption, even to the last moment, that the 
operator of a vehicle on the servient street will stop in obedience to the 
sign before entering the intersection. 


5. Automobiles § 18h (3)— 


Whether plaintiff, driving his car along a through street at a reasonable 
and prudent speed, acted as a reasonable and prudent person would have 
acted under similar circumstances in attempting to traverse the inter- 
section without slackening speed notwithstanding that he saw a vehicle 
approaching from his left toward the intersection along the servient street, 
held a question for the jury under the evidence in this case. 


ApprraL by defendant from Bone, J., at April Civil Term, 1951, of 
WAKE. 

Civil action to recover for property damage in an automobile collision 
allegedly resulting from actionable negligence of defendant. 

These facts appear to be uncontroverted: On 17 July, 1950, about the 
hour of 11:45 a.m., a collision occurred at the intersection of Clark 
Avenue and Woodburn Road in the city of Raleigh, N. C., between plain- 
tiff’s automobile, a sedan, operated by him, traveling in an easterly direc- 
tion along and upon Clark Avenue, and the automobile of defendant’s 
husband, a sedan, operated by her in a southerly direction along and 
upon Woodburn Road. 

Clark Avenue runs from west to east and Woodburn Road from north 
to south. The intersection between the two is east of the intersection of 
Clark Avenue and Oberlin Road, at which there is a stop light. At the 
time of the collision there was no obstruction on the northwest corner of 
the intersection of Clark Avenue and Woodburn Road to prevent a person 
traveling in an automobile east along Clark Avenue toward this inter- 
section seeing an automobile moving south along Woodburn Road, or to 
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prevent a person traveling in an automobile south along Woodburn Road 
toward the intersection seeing an automobile moving east along Clark 
Avenue toward the intersection. 

Plaintiff alleges in his complaint, briefly stated, that as he approached 
the intersection of Clark Avenue and Woodburn Road, he was operating 
his automobile in a careful, lawful and prudent manner upon his proper 
side of the street; that, at this intersection, Woodburn Road is designated 
as a “Stop street with a sign erected”; that the collision between his, 
plaintiff’s, automobile, and that operated by defendant was proximately 
caused by the negligence of defendant in that, as she approached the 
intersection she was driving the automobile, operated by her, recklessly 
and at a high, dangerous, and unlawful rate of speed, and, without look- 
ing to her right, failed to stop at the stop sign erected at said intersection, 
and to yield the right of way to plaintiff who was operating his auto- 
mobile on a through street, and, without keeping proper lookout, and 
without giving any signal, drove into the intersection, all in violation 
of the laws of the State of North Carolina, and ordinances of the city 
of Raleigh, N. C., and that as sole proximate cause of negligence of 
defendant his automobile was damaged to his injury in specified sum,— 
for which he prays judgment. 

On the other hand, defendant, in answer filed, admits that she did not 
come to a complete stop at the intersection, but denies in material aspect 
all other allegations set forth in the complaint. And, as a further answer 
and defense to plaintiff’s alleged cause of action, defendant avers: That 
at the time of the collision the automobile driven by her was being oper- 
ated in a careful and prudent manner, and whatever damage plaintiff 
may have suffered was not the result of any negligence on her part. But 
that if it should appear that plaintiff’s automobile was damaged as alleged 
in the complaint, such damage was the direct and proximate result of 
plaintiffs own negligent and careless manner of driving his automobile 
over, along and upon Clark Avenue, in that: (a) He failed to have same 
equipped with proper brakes, or failed to properly use the brakes and 
failed to keep a proper lookout; (b) he was operating his automobile 
at a high, reckless and dangerous rate of speed, which was improper 
under the conditions then and there existing; (c) he failed and neglected 
to yield the right of way to defendant, who, “long before the approach 
of the automobile of plaintiff, entered the intersection”; (d) he was 
operating his automobile recklessly; and (e) he failed :o turn same to the 
side, by which he could have avoided the collision,—all of which is 
pleaded in bar of any recovery by plaintiff in this action. 

Upon trial in Superior Court, plaintiff, as witness fcr himself, testified 
in pertinent part: “. . . As I approached Woodburn Road, about 75 feet 
before I got to the intersection, I saw Mrs. Bell’s car coming . . . about 
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the same distance .. . I would say she was going around 25 miles per 
hour when [I first saw her...I knew... Woodburn was a stop 
street. After I traveled a short distance further, I saw she wasn’t going 
to stop. JI was positive she would stop. ... I could not tell that she 
slowed down at all. Woodburn Road is 80 feet wide. I was around 10 
feet from the southwest curb line of Clark Avenue at the time the acci- 
dent occurred. That stop sign is a large yellow one... I was 40 feet 
from the intersection when I first observed that she was not going to stop. 
I put on my brakes as quickly as possible. My wheels skidded... 
around 30 feet . . . before the impact. The center of my car struck the 
rear wheel and fender of hers ... I did not hear any horn or signal 

. I had conversation with Mrs. Bell at the scene of the accident. She 
sald she didn’t see me until she got there . . .” 

Then on cross-examination plaintiff sontinued: . I... came to 

a stop at Clark and Oberlin and started off from theyre ... down hill 
all the way ... I didn’t slow down much... When I saw she wasn’t 
going to stop, I ‘did io ans 

Then to the question, “And by that time you were within 40 feet of 
her?” plaintiff answered, “That’s right,” and continued, “When I got 
there just going into the intersection she had come over the center and 
when I hit her I had just stuck my car into Woodburn Road. She was 
about 5 or 10 feet in Clark Avenue—the nose of her car was about to the 
sidewalk of Clark Avenue. The sidewalk is right at the line of the drive. 
Her car hadn’t gone up Woodburn, it was right close to it. The street 
isn’t but 40 feet wide. She had gone 30 or 35 feet through the inter- 
section .. . I was going down the right-hand side of Clark Avenue... 
around 10 feet from the curb... im the driving lane... I was on a 
through street . 

Defendant, reserving exception to the action of the court in overruling 
her motion for judgment as of nonsuit entered when plaintiff first rested 
his case, as a witness for herself, testified in pertinent part: “ .. When 
I approached the line of Clark Avenue I saw Mr. Johnson’s car coming. 
It was the only car in sight. It was about half way up the block. At 
that time I was right at the corner of Clark Avenue. I just started on 
across. He was so far up the street I didn’t see any reason not to... 
So I went on into the intersection. I had practically gotten across the 
whole intersection except for the back wheels and fender. The front of 
my ear was practically out of Clark Avenue and he hit the right rear 
corner of my car and spun my car around. I did not come to a dead 
standstill at the time I approached the line of Clark Avenue. I slowed 
up enough to start up again without changing gears... it is a long 
block . 
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Then on cross-examination defendant continued: “. .. To my right 
at the intersection . . . there was not a thing to obscure my vision. I 
didn’t notice the stop sign there . . . I saw the stop sign a couple of days 
later when I went back over there ... I should say Mr. Johnson was 
going rather fast if he skidded that many feet. He skidded, hit me, and 
kept on skidding. I don’t know just how many mies an hour he was 
going ... I evidently did not estimate his speed correctly. He was half 
a block up the street when I saw him. I don’t know how many feet that 
is, but that is a right long block on Clark Avenue ... I did not see I 
was going to get hit. I never did expect to get:hit at all .. .” 

Defendant renewed her motion for judgment as of nonsuit at close of 
all the evidence. Motion was overruled, and she excepted. 

The case was submitted to the jury on three issues, (1) as to negli- 
gence of defendant; (2) as to contributory negligence of plaintiff; and 
(3) as to damages. The jury answered the first issue “Yes,” the second 
“No,” and the third “$600.00.” 

From judgment for plaintiff in accordance with the verdict, defendant 
appeals to Supreme Court and assigns error. 


Broughton, Teague € Johnson for plaintiff, appellee. 
Clem B. Holding for defendant, appellant. 


Winporne, J. Did the trial court err in overruling motions of defend- 
ant, aptly made, for judgment as in ease of nonsuit? In the light of the 
provisions of G.S, 20-158 applied to the allegations of the complaint, and 
the evidence offered by plaintiff which tends to show that Clark Avenue is 
a through or dominant street, and Woodburn Road is subservient thereto, 
it would seem that the case was one for the jury. See Anderson v. Office 
Supplies, ante, 142. 

The statute, G.S. 20-158, prescribes that (a) The State Highway and 
Public Works Commission, with reference to State highways, and local 
authorities, with reference to highways under their jurisdiction, are 
authorized to designate main traveled or through highways by erecting 
at the entrance thereto from intersecting highways signs notifying drivers 
of vehicles to come to full stop before entering or crossing such desig- 
nated highway, and that wherever any such signs have been so erected, it 
shall be unlawful for the driver of any vehicle to fail to stop in obedience 
thereto. And the same section of the statute declares that “No failure 
so to stop, however, shall be considered contributory negligence per se 
in any action at law for injury to person or property; but the facts relat- 
ing to such failure to stop may be considered with the other facts in the 
case in determining whether the plaintiff in such action was guilty of 
contributory negligence.” See Sebastian v. Motor Lines, 213 N.C. 770, 
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197 S.E. 5389; Reeves v. Staley, 220 N.C. 578, 18 S.E. 2d 239; Hill v. 
Lopez, 228 N.C. 488, 45 S.E. 2d 589; Nichols v. Goldston, 228 N.C, 514, 
46 S.E. 2d 320; Lee v. Chemical Corp., 229 N.C. 447, 50 S.E. 2d 181. 

In Sebastian v. Motor Lines, supra, regarding the statute, it is held 
“as a necessary corollary or as the rationale of the statute, that where 
the party charged is a defendant in any such action the failure so to stop 
is not to be considered negligence per se, but only evidence thereof to be 
considered with other facts in the case in determining whether the defend- 
ant in such action is guilty of negligence.” In like manner and for the 
same reason, the principle may be extended to anyone who violates the 
statute. See Reeves v. Staley, supra. Hill v, Lopez, supra. 

Applying these principles to the evidence in the case in hand, if Clark 
Avenue be a through street, and Woodburn Road a subservient street, 
with stop sign at its entrance into the intersection with Clark Avenue, 
it would have been unlawful for defendant to fail to stop, in obedience 
to the stop sign, before attempting to enter such intersection, and her 
failure so to do is evidence of negligence to be considered with other facts 
in the case in determining whether she was guilty of negligence. When 
so considered, the evidence shown on the record is of such character as to 
make a case for the jury. 

True, there is no allegation that the stop sign was erected by the local 
officials, yet the allegations of the complaint are sufficient to admit of 
such inference, and the evidence tends to support the allegation. See 
Anderson v. Office Supplies, ante, 142. 

Moreover, there is allegation, and evidence tending to show that plain- 
tiff knew that Clark Avenue on which he was traveling was a through 
highway, and that there was a stop sign on Woodburn Road. If such 
be the case, plaintiff was under no duty to anticipate that defendant, in 
approaching the intersectlon—his automobile being in plain view,— 
would fail to stop as required by the statute, and in the absence of any- 
thing which gave or should give notice to the contrary, he was entitled to 
assume and to act on the assumption, even to the last moment, that de- 
fendant would not only exercise ordinary care for her own safety, but 
would act in obedience to the statute, and stop before entering the domi- 
nant street. The evidence points to the emergency caused by the failure 
of defendant to stop. Reeves v. Staley, supra. 

Whether under such circumstances plaintiff acted as a reasonably 
prudent person would have acted under similar circumstances, 1s prop- 
erly a jury question. 

Hence in the judgment below we find 

No error. 
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CITY OF RALEIGH v. A. J. EDWARDS anp Wire, MAMIE H. EDWARDS 
(DEFENDANTS), AND W. HAROLD BARBEE anp Wire, VIRGINIA M. 
BARBEE (INTERVENING DEFENDANTS). 


(Filed 21 November, 1951.) 


1. Appeal and Error § 2— 


An appeal does not lie to the Supreme Court from an interlocutory order 
of the Superior Court unless such interlocutory order deprives the appel- 
lant of a substantial right which he might lose if the order is not reviewed 
before final judgment. G.S. 1-277. 


2. Eminent Domain § 18b: Parties § 7— 


The court is not required to determine the validity of a claim of interest 
in lands sought to be condemned before permitting claimant to intervene 
for the purpose of asserting his claim. G.S. 40-12. 


3. Appeal and Error § 2— 


Petitioner is not entitled to appeal from an order permitting a party 
claiming an interest in the lands sought to be condemned to intervene in 
the proceeding, since petitioner can fully protect whatever legal rights it 
may have by preserving exception to the order allowing intervention, G.S. 
1-278, and by appealing from any adverse judgment upon the merits. 


4. Judgments § 30: Appeal and Error § 2— 


Upon the allowance of a motion for leave to intervene, provisions in the 
order undertaking to specify in advance what interveners’ pleadings should 
allege and what legal positions they should take, are obiter dicta and 
without binding force since such matters are not before the court, and 
therefore such provisions do not impair any substantial right of inter- 
veners and are not appealable. 


APPEALS by petitioner, City of Raleigh, and interveners, W. Harold 
Barbee and wife, Virginia M. Barbee, from Sharp, Special Judge, at 
September Term, 1951, of Waxer. 

Motion for leave to intervene in a condemnation proceeding. 

The petitioner, the City of Raleigh, a municipality, brought this pro- 
ceeding against the original respondents, A. J. Edwards and Mamie H. 
Edwards, to condemn certain lots situated within the corporate limits 
of the city for the site of a proposed elevated tank to be devoted to the 
storage of water for the use of the city and its inhabitants. 

W. Harold Barbee and his wife, Virginia M. Barbee, who are herein 
ealled the interveners, forthwith filed a verified motion before the clerk 
of the Superior Court seeking leave to intervene in the proceeding as 
omitted claimants of an interest in the lots sought to be condemned. 
They alleged, in substance, that such lots and neighboring lots owned by 
them are located in a subdivision in which all property is restricted to 
residential uses under a general plan of development; that the building 
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restriction thus imposed on the lots sought to be condemned confers on 
them, as owners of neighboring lots in the subdivision, a property right 
in the nature of an easement in the lots sought to be condemned; that 
the condemnation of the lots and the erection of the proposed storage tank 
thereon will absolutely destroy such property right; and that in conse- 
quence they ought to be made parties to the proceeding so that they may 
protect their property right. 

The petitioner opposed the motion of the interveners in an affidavit 
which stated that “it is expressly denied that they have any interest in the 
property ... sought to be condemned in this proceeding.” 

The clerk of the Superior Court granted the motion, and the petitioner 
appealed to the judge, who entered this order: 

“It is... ordered that W. Harold Barbee and wife be permitted to 
intervene and they are hereby made parties to this proceeding for the 
purpose of determining the value of their interest, if any, in the property 
of A. J. Edwards and wife by virtue of the restrictive covenants referred 
to and for that purpose only. The court further holds that any action by 
the interveners against the petitioner upon allegations of nuisance cannot 
be determined in this proceeding. The interveners are allowed 10 days 
. .. to file an answer to the petition, and the petitioner is allowed 10 
days thereafter to set up by reply any defense it may have to the allega- 
tions of the interveners’ answer.” 

The petitioner and the interveners excepted to the order of the judge, 
and appealed to the Supreme Court without filing the specified pleadings. 
The petitioner alleges in its assignment of error that the judge erred in 
permitting W. Harold Barbee and Virginia M. Barbee to intervene at 
all. The interveners assert, however, that the leave to intervene was 
proper, but that the judge erred in undertaking to specify in advance 
what their pleadings should allege and what legal positions they should 
take at subsequent stages of the proceeding. 


Paul F. Smith and Henry H. Sink for petitioner, appellant and 
appellee. 

Ruark & Ruark and Joseph C. Moore, Jr., for interveners, appellants 
and appellees. 


Ervin, J. This question arises at the threshold of plaintiff’s appeal: 
Is an interlocutory order granting a motion to intervene in a condemna- 
tion proceeding appealable ? 

Appellate procedure is designed to eliminate the unnecessary delay 
and expense of repeated fragmentary appeals, and to present the whole 
case for determination in a single appeal from the final judgment. To 
this end, the statute defining the right of appeal prescribes, in substance, 
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that an appeal does not lie to the Supreme Court from an interlocutory 
order of the Superior Court, unless such interlocutory order deprives the 
appellant of a substantial right which he might lose if the order is not 
reviewed before final judgment. G.S. 1-277; Veazey v. City of Durham, 
231 N.C. 357, 57 S.E. 2d 877; Emry v. Parker, 112. N.C. 261, 16 S.E. 
236. 

In permitting intervention in this cause, the court acted under the 
statutes regulating the procedure in condemnation proceedings. These 
statutes plainly imply that all persons “who own or have, or claim to own 
or have, estates or interests in the . . . real estate” sought to be taken 
for public use are to be made parties to the proceeding for its condemna- 
tion. G.S. 40-12; Hill v. Mining Co., 113 N.C. 259, 18 S.E. 171. They 
do not provide, however, that the court is to try and determine the 
validity of a claim of ownership advanced by an omitted claimant before 
it permits him to intervene in the proceeding for the purpose of asserting 
his claim. 

The interlocutory order authorizing intervention in this cause has 
decided nothing whatever against the petitioner. It merely grants leave 
to the interveners to become parties to this proceeding so that they may 
assert that they own an interest in the land sought to be condemned and 
are entitled to relief accordingly. It clearly contemplates that the 
validity of the claim of the tnterveners will be determined in a subse- 
quent trial on the merits conforming to appropriate and established pro- 
cedure in the event the pleadings of the parties raise issues of law or fact 
relating to the claim. Inasmuch as no pleadings bearing on the claim 
have been filed up to the present moment, no such issues have yet arisen. 

We must assume that the Superior Court will adjudge the claim of the 
interveners to be invalid in case it appears at a trial on the merits that 
the claim is without basis either in law or in fact. There is certainly 
nothing in the record which indicates that the petisioner cannot fully 
protect whatever legal rights it may have by an appeal to the Supreme 
Court from an adverse decision of the Superior Court awarding the 
interveners relief on the merits. 

These things being true, the interlocutory order allowing intervention 
does not deprive the petitioner of a substantial right which it may lose 
if the order is not reviewed before final judgment. In consequence, the 
plaintiff’s appeal is fragmentary and premature. 

This conclusion has explicit support in well consideved decisions recog- 
nizing and enforcing the specific rule that an order granting a motion to 
intervene is not appealable. Gammon v. Johnson, 126 N.C. 64, 35 S.E. 
185; Bennett v. Shelton, 117 N.C. 103, 93 S.E. 95. Moreover, it finds 
implicit sanction in the eases applying the general rule that ordinarily 
no appeal lies from an order granting a motion for the joinder of addi- 
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tional parties. Colbert v. Collins, 227 N.C. 395, 42 S.E. 2d 349; Insur- 
ance Co. v. Motor Lines, Inc., 225 N.C. 588, 35 S.E. 2d 879; Morgan v. 
Turnage Co., 213 N.C. 425, 196 S.E. 307; Wilmington v. Board of 
Education, 210 N.C. 197, 185 S.E. 767; Barbee v. Cannady, 191 N.C. 529, 
132 S.E. 572; Joyner v, Fiber Co., 178 N.C. 634, 101 S.E. 373; Armfield 
Co. v. Saleeby, 178 N.C. 298, 100 S.E. 611; Htchison v. McGuire, 147 
N.C. 388, 61 S.E. 196; Bernard v. Shemwell, 189 N.C, 446, 52 S.E. 64; 
Sprague v. Bond, 111 N.C, 425, 16 S.E. 412; Hmry v. Parker, supra; 
Sneeden v. Harris, 107 N.C. 311, 12 S.E. 205; Lane v. Richardson, 101 
N.C. 181, 7 S.E. 710; White v. Utley, 94 N.C. 511. 

The petitioner may preserve its exception to the order allowing inter- 
vention, and ask the Supreme Court to consider such exception in case it 
appeals from a final judgment of the Superior Court awarding the inter- 
veners relief on the merits. G.S. 1-278; Bennett v. Shelton, supra; Emry 
v. Parker, supra. 

This brings us to the appeal of the interveners from the provisions of 
the order in which the court undertook to specify in advance what their 
pleadings should allege and what legal positions they should take at 
subsequent stages of the proceeding. As these matters were not before 
the court for decision at the time it granted leave to intervene, these pro- 
visions constitute obiter dicta, and are without binding force. For this 
reason, they do not impair any substantial right of the interveners, or 
warrant their appeal. 

Appeal of petitioner dismissed. 

Appeal of interveners dismissed. 


STATE v. GENEAL WASHINGTON. 
(Filed 21 November, 1951.) 


1. Criminal Law § 58d— 


G.S. 1-180 requires the presiding judge to declare and explain the law 
as it relates to the different aspects of the evidence on each side of the 
case, so as to bring into focus the relations between the different phases 
of the evidence and the applicable principles of law. 


2. Homicide § 27f—-Evidence held to require charge on defendant’s right 
of self-defense where murderous assault is made upon her. 


Where all the evidence tends to show that defendant was not the aggres- 
sor and defendant’s evidence is to the effect that after assaulting her first 
with his fists and then with a large stick, her assailant announced his 
intention to take her out of sight of bystanders and kill her, and was in 
the act of attempting to drag her away when she stabbed him in a fatal 
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spot with a knife because she “knowed what would happen” or that he 
would carry out his threat, held to require an instruction on the right of 
a person subjected to a murderous assault to stand his ground and kill if 
necessary in self-defense, and an instruction to the effect that a person 
who brings on the difficulty must quit the fight and retreat to the wall in 
order to claim self-defense is erroneous as partially inapplicable, incom- 
plete and misleading. 


APPEAL by defendant from Clement, J., and a jury, at 13 August, 
1951, Extra Criminal Term, of MeckLensure. 

Criminal prosecution tried upon a bill of indictment charging the 
defendant with the murder of her husband, Booker T. Washington. 

When the case was called for trial, the solicitor announced he would 
not prosecute the defendant for murder in the first dezree, but would ask 
for a verdict of murder in the second degree or manslaughter as the 
evidence might disclose. S. v. Wall, 205 N.C. 659, 172 S.E. 216. 

The evidence of the State reveals that on the morning of 28 July, 1951, 
two police officers of the City of Charlotte found te deceased in the 
street in a dying condition with stab wounds about his body. He was 
taken immediately to the hospital, but a few minutes after arrival died 
“from massive hemorrhage into the chest cavity as a result of a knife 
wound.” Other wounds on his body were not of fatal character. 

Officer McCoy testified that after sending the deceased to the hospital 
he went to the home of the defendant, about half a block away. She was 
changing her clothes. She admitted killing her husband with a deadly 
weapon, but claimed self-defense. She said she staobed him “with a 
dagger-type knife about seven or eight inches long, ... that they had 
had a fight over a small amount of money just prior to the stabbing .. . 
said they had got in the street and that he was beating her with his fists, 
that he had knocked her down an embankment about ight feet and was 
beating her with a board and with his fists. And she said they came back 
up onto the sidewalk and he was fighting her and she stabbed him in the 
chest with the knife. She said they fought all the way up the bank.” 
Officer McCoy further testified that he saw “some boards—little slats 
... lying at the bottom of the hole (embankment) ... They were 

. about two feet long and about the width of your four fingers.” He 
said he saw no injuries on the defendant, but saw blooc on her dress. 

The defendant testified that she and the deceased had been married 
five years; that they had three children, ages three years, two years, and 
eight months, and that she was five months pregnant with his fourth 
child; that he had the reputation of being a violent and dangerous man; 
that he had committed assaults on her throughout their married life. 
She said he had inflicted extensive knife wounds on her on several occa- 
sions and that they separated 14 March, 1951, after he assaulted her with 
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a shovel and drove her from home, and that they had lived separate and 
apart since that time; that on Friday evening, 27 July, 1951, at about 
10:00 o’clock (the night before the homicide), she met deceased at a 
grocery store where he bought some groceries for her and the babies and 
gave her for the family $20.00 out of $43.00 he then had; that at his 
request she met him about an hour later on the street. He was drinking 
and cursing, so she went home. Soon thereafter he came to her home 
(where she was staying with her mother). They talked a while and he 
left, but came back a few hours later and demanded a return of some of 
the $20.00 he had given her earlier that night. She did not go out of 
the house. He stayed around, cursing and abusing her from outside. 
And in an altercation with defendant’s sister he was cut in the face with 
a knife. Police officers took him to a hospital where he was sewed up. 
On the way to the hospital he told the officers he was going to kill his 
wife “if it took 500 years to serve for it.” Officer Spencer said he was 
sober, but appeared to be angry. After being released by the officers, the 
deceased again went back to the defendant’s home,-——about 5:00 o’clock 
in the,early morning. This time he gained entrance to the house, 
assaulted her and tried to drag her outside, but failed and left. Then, 
about 9:30 a.m. he reappeared and asked for 65c for breakfast. As she 
handed it to him at the front door, he pulled her out by the wrist, dragged 
her off the porch, down the street, knocked her over an embankment, 
jumped down on top of her and beat her with his fists; that then for the 
first time she “just nicked him with her nephew’s Boy Scout knife,” 
which she had picked up in the house when she took the 65c to the door 
to give her husband. She said she did not try to inflict serious injury, 
but was merely trying to cause him to stop beating her; that he then 
picked up a large stick and struck her several times with it, after which 
he dragged her up the embankment while continuing to beat her; that 
he told her “I’m going to take you where nobody will get me (a number 
of persons were standing around) because I’m going to kill you”; that 
he kept beating her and dragged her away and she stabbed him in the 
chest to get loose because, as she put it, “he told me what he was going to 
do to me and I knowed what would happen.” After stabbing him she 
turned and went home and he ran down the street and fell. 

The defendant’s narrative of the assault was corroborated in the main 
by the testimony of severa] eyewitnesses. 

Verdict: Guilty of manslaughter. 

Judgment: Imprisonment in the Woman’s Division of the State 
Prison at Raleigh for a term of four years. | 

The defendant appealed, assigning errors. 


534 IN THE SUPREME COURT. {234 
STATE ©. WASHINGTON. 


Attorney-General McMullan and Assistant Attorney-General Lore 
for the State. 
Richard M. Welling for defendant, appellant. 


JoHnson, J. All the evidence offered at the trial below shows that the 
deceased, and not the defendant, was the aggressor. The defendant’s 
evidence indicates that she was entirely free from fault and never fought 
willingly and unlawfully. Her evidence further shows that the deceased 
made a violent attack upon her. First he assaulteci her with his fists, 
knocking her down an embankment; and then struek her several blows 
with a large stick. Following this, while attempting to drag her away 
from the people who were standing by, he declared it was his purpose to 
take her out of sight and kill her. She begged the deceased to stop beat- 
ing her, and it was only after he announced his intention to take her 
elsewhere and kill her that she stabbed him in a vital spot. 

It thus appears that the defendant’s evidence, if believed, showed she 
was defending against a murderous, as distinguishea from an ordinary 
nonfelonious, assault. 

The defendant contends, and our examination of the record discloses, 
that the trial court failed to instruct the jury as to the law applicable 
to this phase of the defendant’s evidence in compliance with the manda- 
tory requirements of G.S. 1-180, as rewritten by Chapter 107, Session 
Laws of 1949. This statute requires the presiding judge to declare and 
explain the law as it relates to the different aspects of the evidence on 
each side of the case, so as to bring into focus the relations between the 
different phases of the evidence and the applicable principles of law. 
S.v. Fain, 229 N.C. 644, 50 S.E. 2d 904; Lewis v. Watson, 229 N.C. 20, 
47 S.E. 2d 484; S. v. Bryant, 2138 N.C. 752, 197 S.E. 530. 

In S. v. Hough, 1388 N.C. 6638, p. 667, 50 S.E. 709, Brown, J., said: 

“There is a distinction made by the text-writers on criminal law, which 
seems to be reasonable and supported by authority, between assaults with 
felonious intent and assaults without felonious inter:t. ‘In the latter, 
the person assaulted may not stand his ground and kill his adversary if 
there is any way of escape open to him, though he is allowed to repel 
force with force and give blow for blow. In the former class, where the 
attack is made with murderous intent, the person attacked is under no 
obligation to fly, but may stand his ground and kill his adversary if 
need be.’ 2 Bishop’s Criminal Law, sec. 6383, and cases cited. It is 
said in 1 East, Pleas of the Crown, 271: ‘A man may repel force by 
force in defense of his person, habitation or property against one who 
manifestly intends or endeavors by violence to commit a felony, such as 
murder, rape, burglary, robbery and the like, upon either. In these 
cases he is not obliged to retreat, but may pursue his adversary until he 
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has secured himself from all danger, and if he kill him in so doing it is 
called justifiable self-defense.’ The American doctrine is to the same 
effect. See S. v. Dixon, 75 N.C. 275.” 

In S. v. Blevins, 188 N.C. 668, P. hie 50 S.E. 763, with Hoke, J., 
speaking for the Court, it is stated: . that where a man is without 
fault, and a murderous ‘assault j 1s made: upon him—an assault with intent 
to i ee is not required to retreat but may stand his ground, and if he 
kill his assailant and it is necessary to do so in order to save his own life 
or protect his person from great bodily harm, it is excusable homicide 
and will be so held; . . . this necessity, real or apparent, to be deter- 
mined by the jury on the facts as they reasonably appeared to him.” See 
also 8S. v. Thornton, 211 N.C. 413, 190 S.E. 758; S. v. Bost, 192 N.C. 1, 
133 S.E. 176; &. v. Diwon, 75 N.C. 275; S. v. Harris, 46 N.C. 190. 

The failure of the trial court to instruct the jury in accordance with 
this settled principle of law, under which are fixed the rights of a person 
upon whom a murderous assault is made, undoubtedly weighed heavily 
against the defendant. That this is so seems all the more likely in view 
of the following instruction given the jury by the trial court, to which 
the defendant excepted: 

“Now, gentlemen, where a person henge on a difficulty and is respon- 
sible for the fight, if his assailant presses him harder than he anticipated, 
then before such person could claim that he or she was fighting in self- 
defense, the law provides that the person must quit the fight, retreat to 
the wall, quit the combat, and go away, if he can do so in safety, before 
he or she can claim self-defense. If their back is already to the wall, 
even though they bring on the difficulty, if they cannot retreat without 
subjecting themselves to the hazard and danger of great bodily harm or 
death, then they can still stand their ground and deliver blow for blow 
and may claim self-defense.” 

This instruction is correct as a general statement of one phase of the 
law of self-defense. However, since the record here discloses no evidence 
tending to show that the defendant brought on the difficulty or was the 
aggressor, it necessarily follows that the instruction as it relates to the 
evidence in this case was partially inapplicable, incomplete and mis- 
leading. S. v. Lee, 193 N.C. 321, 136 S.E. 877; S. v. Waldroop, 198 
N.C. 12, 1385 S.E. 165. 

For the reasons given, it would seem that the defendant is entitled to 
another trial, and it is so ordered. This being so, it is not necessary to 
review the remaining assignments of error. 

New trial. 
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MRS. RACHEL VIRGINIA WILLIAMS, sy Her Next Frienp, C. W. WIL- 
LIAMS, v. UNION COUNTY HOSPITAL ASSOCIATION, INC., D/B/A 
ELLEN FITZGERALD HOSPITAL. 


(Filed 21 November, 1951.) 


The sufficiency of new matter alleged in the arswer to constitute a 
defense may be tested either by demurrer, G.S. 1-141, or by motion to 
strike, G.S. 1-126. 


2. Hospitals § 6-— 
A charitable hospital is not liable for injuries to a patient caused by 
the negligence of its employees but may be held liable for its negligence in 
failing to use due care in the selection of its employees. 


3. Same: Pleadings § 31— 


Where, in a suit against a hospital for injury to a patient, there are 
allegations of negligence on the part of the employees of the hospital, held 
defendant’s answer alleging that it is a nonprofit corporation operated as 
an eleemosynary or charitable institution states a germane defense, and 
plaintiff’s demurrer to such defense is properly overruled. 


AppraL by plaintiff from Bennett, Special Judge, April Extra Civil 
Term, 1951, Mecxtensure. Affirmed. 

Civil action to recover compensation for personal i:1juries sustained by 
plaintiff while a patient in defendant’s hospital, heard on demurrer to 
defendant’s further defense set out in its answer. 

Briefly stated, plaintiff alleges that on 24 May ~949 she was aged, 
feeble, in ill health, and physically unable to take care of herself; that 
she was admitted to defendant’s hospital as a patient; that her condition 
was so obvious that defendant knew, or should have known, that it was 
necessary to place guard rails or other protective devices around her bed 
to keep her from falling; that this is the usual custom in such cases; 
that defendant negligently failed to provide plaintiff with any such pro- 
tection; that as a result she fell from the bed and received serious and 
permanent injuries to her hip. She alleges other acts of negligence of 
defendant through its agents and employees. 

In its answer defendant alleges that it is a nonstock, nonprofit corpo- 
ration operated as an eleemosynary or charitable institution. 

The plaintiff demurred to said further defense for that the facts alleged 
do not constitute a valid defense or render the defendant immune from 
liability for its own negligence. The demurrer was overruled and plain- 
tiff appealed. 


Covington & Lobdell for plaintiff appellant. 
J, Laurence Jones and Jno. H. Small for defendant appellee. 
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BaRNuHIuL, J. When new matter is alleged in an answer by way of an 
affirmative defense, the sufficiency of the plea as a defense to plaintifi’s 
cause of action may be tested either by demurrer or by motion to strike. 
Both remedies are available to plaintiff. Each is an appropriate method 
of testing the sufficiency of the plea as a defense to plaintiff’s cause of 
action. 

“The plaintiff may in all cases demur to an answer containing new 
matter, where, upon its face, it does not constitute a... defense; and 
he may demur to one or more such defenses . . . and reply to the resi- 
due.” G.S. 1-141; Williams v. Thompson, 227 N.C. 166, 41 S.E. 2d 359; 
Insurance Co. v. McCraw, 215 N.C, 105, 1 S.E. 2d 369. 

As new matter which has no substantial relation to the controversy and 
presents no defense to the action is irrelevant and immaterial, the plain- 
tiff may, instead, elect to move to strike as provided by statute. G.S. 
1-126, G.S. 1-153; Patterson v. R. R., 214 N.C. 38, 198 S.E. 364; Brown 
v. Hall, 226 N.C, 732, 40 S.E. 2d 412, 

Decisions in the various jurisdictions on the question of liability of an 
eleemosynary or charitable corporation for the results of its negligence 
and the negligence of its employees evidence much contrariety of opinion. 
10 A.J. 687, sec. 140, et seg.; Herndon v. Massey, 217 N.C. 610, 8 S.E. 
2d 914. Even so, the doctrine of liability of such corporations as adopted 
and applied in this jurisdiction ig settled by a uniform line of decisions. 
Barden v, R, R., 152 N.C. 318, 67 S.E. 971, 49 L.R.A. N.S. 801; Hoke 
nr. Glenn, 167 N.C. 594, 83 S.E. 807; Johnson v. Hospital, 196 N.C. 610, 
146 S.E. 573; Cowans v. Hospitals, 197 N.C. 41, 147 S.E. 672; Herndon 
v. Massey, supra; Smith v. Duke University, 219 N.C. 628, 14 S.E. 2d 
643; Anno, 109 A.L.R. 1199. 

After discussing the conflicting viewpoints expressed by other Courts, 
Allen, J., speaking for the Court in Hoke v. Glenn, supra, says: 

“We prefer to adopt the middle course, which exempts (charitable 
corporations) from liability for the negligence of employees and requires 
the exercise of ordinary care in selecting them, as more consonant with 
authority and with the purposes for which such institutions are estab- 
lished... . 

“In the application of this principle the distinction between the negli- 
gent act of the employee and the negligence of the corporate body, in 
selecting employees must be kept steadily in view, as it is only the latter 
which creates liability.” 

And in Johnson v. Hospital, supra, Brogden, J., speaking to the sub- 
ject, says: 

“The boundary line between the liability of hospitals operated upon 
the basis of charity and not for the purpose of profit or gain, and those 
operated for such latter purpose is clearly marked. “The principle seems 
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to be generally recognized that a private charitable institution, which 
has exercised due care in the selection of its employees, cannot be held 
liable for injuries resulting from their negligence, and the rule is not 
affected by the fact that some patients or beneficiaries of the institution 
contribute towards the expense of their care, where the amounts so re- 
ceived are not devoted to private gain, but more effectually to carry out 
the purposes of charity.’ ” 

Tt follows that in the hght of some of the allegations of negligence 
contained in the complaint, the new matter alleged in the answer is ger- 
mane and material. To what extent the doctrine is to be applied must 
depend upon the evidence offered at the trial. 

While the doctrine followed in this jurisdiction clearly exempts an 
eleemosynary hospital from liability for the negligence of its servants, 
who have been selected with due care, in the care and treatment of those 
who have accepted the benefits of the charity, so far this Court has not 
applied the doctrine as against one who is not a recipient of the charity 
but who, instead, pays full compensation for the services rendered. As to 
such patient, is the plea available to the defendant? While some of the 
cases cited contain dicta bearing on the question, as yet there is no 
authoritative decision in this jurisdiction. See 10 A.J. 691, sec. 144, and 
p. 700, sec. 151; Anno. 14 A.L.R. 572, and 33 A.I..R. 1869. The de- 
murrer does not necessarily raise the question. Hence decision thereof 
1s reserved. 

The judgment of the court below overruling the demurrer is 

Affirmed. 


WILLIE BELLE DEATON v. E. J. DEATON. 


(Filed 21 November, 1951.) 
1. Pleadings § 19c— 


Where 4 complaint alleges several causes of action, a general demurrer 
must be overruled if any one of the causes of action is sufficiently stated. 


2. Divorce and Alimony § 5c— 


Where, in an action for alimony without divorce, G.S. 50-16, several 
causes of action for divorce a@ mensa are alleged, G.S. 50-7, a general 
demurrer to the complaint must be overruled if any one of the causes is 
sufficiently stated. 


3. Trial § 21— 


Where several causes of action are alleged, a general motion to nonsuit 
does not present the sufficiency of the evidence as to any particular cause, 
and must be overruled if the evidence is sufficient as to any one of the 
causes. 
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4. Trial § 22a— 
On motion to nonsuit, plaintift’s evidence will be taken as true and con- 
sidered in the light most favorable to her, giving her every reasonable 
inference and intendment therefrom. 


If there is more than a scintilla of evidence in support of any one of the 
several causes of action alleged, a general motion to nonsuit is properly 
denied. 


6. Divorce § 8c— 

Where, in an action for alimony without divorce, G.S. 50-16, there is 
more than a scintilla of evidence to support any one of several causes of 
action for divorce @ mensa alleged, defendant’s general motion to nonsuit 
is properly overruled, since plaintiff is entitled to relief if she establishes 
any one of the causes and such motion does not present the sufficiency of 
the evidence as to any particular cause. 


7. Trial § 49— 


Objection that there was no sufficient evidenc2 to support a verdict 
cannot be taken for the first time after the verdict has been returned, and 
motion to set aside the verdict for insufliciency of the evidence as a matter 
of law is properly denied. 


8. Appeal and Error § 6c (2)— 
An exception to the signing of the judgment is without merit when the 
record supports the judgment. 


AppraL by defendant from Phillips, J., June Term, 1951, Canarrvs. 

This is an action for alimony and subsistence without divorce and for 
counsel fees under G.S. 50-16. 

Plaintiff alleges several causes of action against the defendant: (1) 
that he offered such indignities to her person as to render her condition 
in life intolerable and her life burdensome; (2) that he abandoned her; 
(3) that he offered cruel and barbarous treatment, endangering her life; 
(4) that he separated himself from her without providing her with the 
necessary subsistence according to his means and condition in life; (5) 
that he maliciously turned her out of doors; (6) that he had become an 
habitual drunkard; and (7) that he had committed adultery. 

The defendant, answering, admits the marriage, but denies all allega- 
tions embraced in plaintiff’s several causes of action. 

Upon the reading of the pleadings, defendant demurred ore tenus to 
the complaint asserting that it fails to state facts sufficient to constitute 
a cause of action and that the allegations are generalities. His motion 
was denied and defendant excepted. 

Thereupon, the plaintiff offered evidence tending to establish some, if 
not all, of the grounds for divorce alleged by her, and the defendant 
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offered evidence in rebuttal. As the exceptions relied on by defendant 
do not require decision as to the sufficiency of the evidence to support the 
verdict on the issues of habitual drunkenness and adultery, we need not 
now review the testimony in detail. 

Defendant’s motion to dismiss as in case of nonsuit was overruled and 
defendant duly excepted. 

Issues upon each of plaintiff’s causes of action were submitted to the 
jury. The jury answered “yes” to the issue of marriage and further 
found upon issues 7 and 8 that defendant had become an habitual drunk- 
ard and that he had committed adultery as alleged in the complaint. 

Defendant’s motions to set aside the verdict and for a new trial were 
denied and exceptions noted. From judgment upon the verdict, defend- 
ant appealed, assigning errors. 


Bernard W. Cruse and R, Furman James for plaintiff, appellee. 
E.. Johnston Irvin and C. M. Llewellyn for defendant, appellant. 


VaLenTinE, J. The questions upon this appeal revolve around de- 
fendant’s demurrer ore tenus to the complaint, his motion to dismiss as 
of nonsuit at the close of all the evidence, and his motion to set aside 
the verdict. 

The demurrer was general in terms. It is not directed to any one or 
more of the several causes for divorce alleged in the complaint but to the 
complaint asa whole. Mills Co. v. Shaw, Comr. of Revenue, 233 N.C. 71. 

It is a well established rule in this jurisdiction that a complaint is 
sufficient to withstand a demurrer if it in any pert or to any extent 
presents a cause of action, or if sufficient facts in support of a cause of 
action can be fairly gathered therefrom. Hoke v. Glenn, 167 N.C. 594, 
83 S.E. 807; Mills Co. v. Shaw, Comr. of Revenue, supra; Brewer v. 
Wynne, 154 N.C. 467, 70 S.E. 947. It is also held that a complaint which 
alleges two or more causes of action is good against a demurrer, if only 
one cause of action is sufficiently stated. Meyer v. Fenner, 196 N.C. 476, 
146 S.E. 82; Best v. Best, 228 N.C. 9, 44 S.E. 2d 214. 

It is not necessary for the plaintiff to establish all of the grounds for 
divorce a mensa et thoro alleged in her complaint in order to sustain her 
action. It is sufficient if she establishes the defendant’s guilt of any of 
the acts that would constitute a cause of action for divorce from bed and 
board as enumerated in G.S. 50-7. Albritton v. Albritton, 210 N.C. 111, 
185 S.E. 762; Hagedorn v. Hagedorn, 211 N.C. 175, 189 S.E. 507; 
Brooks v. Brooks, 226 N.C. 280, 37 S.E. 2d 909. It, therefore, appears 
that defendant’s demurrer was properly overruled. 

The defendant entered a general demurrer to the evidence. His excep- 
tion to the ruling of the court thereon does not present for decision the 
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question of whether there was sufficient evidence to support the alleged 
eauses of action to which issues 7 and 8 are directed. If he desired to 
challenge the sufficiency of the evidence to be submitted to the jury on 
either or both of these issues, he should have directed his motion to those 
particular causes. S. v. Benson, ante, 263. 

Defendant’s motion for judgment as of nonsuit at the close of all the 
evidence was a general motion and referred to no particular cause of 
action set forth in the complaint. As against this motion, which is sub- 
stantially a demurrer to the evidence, plaintiff is entitled to have her 
evidence examined in the light most favorable to her, and is entitled to 
every reasonable inference and intendment to be drawn therefrom. Such 
a motion admits as true that which her evidence tends to prove with 
respect to each cause of action alleged in the complaint. Maddox v. 
Brown, 232 N.C. 244, 59 S.E. 2d 791; Graham v. Gas Co., 231 N.C. 680, 
58 S.E. 2d 757. If the plaintiff offers in support of her contention more 
than a scintilla of evidence, the matter then becomes a jury question. 
Gates v. Max, 125 N.C. 139, 34 S.E. 266; Cable v. R. R., 122 N.C. 892, 
29 S.E. 3877; Cox v. R. R., 123 N.C. 604, 31 S.E, 848, 

Measuring the plaintiff’s evidence by the rules of interpretation laid 
down by this Court, her evidence was sufficient to withstand defendant’s 
motion for judgment as of nonsuit. If the defendant had in apt time 
made a motion to nonsuit the plaintiff with respect to the causes of 
action in which she alleged that he had become an habitual drunkard 
and had committed adultery, the results may have been entirely different. 
Instead, his motion to nonsuit was directed toward the entire evidence, 
some parts of which were abundantly sufficient to take the case to the 
jury and, therefore, sufficient to repel a motion for nonsuit. The defend- 
ant could have prayed for instructions as to issues arising upon these two 
causes of action and a refusal of such prayer may have presented this 
matter in a different light. Lea v. Bridgeman, 228 N.C. 565, 46 S.E. 2d 
555. 

The motion to set aside the verdict presents no question for decision. 
While the defendant seeks to use this and the other exceptions relied 
upon as a basis for his argument that there was no evidence to support the 
verdict on the issues answered against him, this exception comes too late. 
It has been held in this jurisdiction “with marked uniformity that an 
objection that there was no evidence or no sufficient evidence to support 
a verdict cannot be taken for the first time after the verdict has been 
returned.” Mincey v. Construction Co., 191 N.C. 548, 182 S.E. 462; 
Moon v. Milling Co., 176 N.C. 407, 97 S.E. 213; Wilkerson v. Pass, 176 
N.C. 698, 97 S.E. 466; Lea v. Bridgeman, supra. 

Defendant’s exception to the signing of the judgment is without merit. 
Smith v. Smith, 226 N.C. 506, 39 S.E. 2d 391; Rader v. Coach Co., 225 
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N.C, 587, 35 S.E. 24 609; Query v. Insurance Co., 218 N.C. 386, 11 
S.E. 2d 139. 

It follows that the defendant’s exceptive assignments of error relied 
on in this Court fail to point out any cause for disturbing the verdict 
rendered. Therefore, the judgment thereon must be affirmed. In the 
trial below we find 

No error. 


MRS. NOVA B. FOWLER v. ATLANTIC COMPANY, INC., Trapina LocaLLty 
AS THE IREDELL ICE & FUEL COMPANY, INC. 


(Filed 21 November, 1951.) 


1. Automobiles §§ 8i, 18h (2)— 

Plaintiff’s evidence to the effect that defendant’s driver turned left at 
an intersection without giving the statutory signal, and struck plaintiff's 
ear, which was approaching from the opposite direction, after it had been 
brought to a standstill but was about six feet inside the intersection, held 
for the jury on the issue of negligence. 


2. Automobiles § 8i-— 

Where two vehicles are traveling in opposite directions along the same 
street and meet as one of them attempts to make a left turn at an inter- 
section, the rules relating to the entering upon the intersection from a 
side street are not applicable, G.S. 20-155 (a), but the applicable statutes 
are G.S. 20-155 (b) and G.S. 20-154. 


3. Same: Automobiles § 18h (3)—— 


The collision in suit occurred when defendant’s vehicle, first entering the 
intersection, attempted to turn left without giving the statutory signal and 
hit plaintiff’s vehicle, which had been traveling in the opposite direction 
along the same street, as it had been brought to a standstill six feet within 
the intersection. Held: Conflicting evidence as to whether plaintiff’s 
driver, in the exercise of due care, should have seen defendant's vehicle 
in the act of turning in time to have stopped short of the intersection and 
thus avoided the collision, takes the case to the jury upon the issue of 
plaintiff’s contributory negligence. 


Discrepancies and contradictions, even in plaintiff's evidence, are for the 
jury and not for the court. 


5. Negligence § 19c— 


Nonsuit on the ground of contributory negligence may be allowed when, 
and only when, no other inference is reasonably deducible from the evi- 
dence. 


Apprat by plaintiff from Phillips, J., at May Term. 1951, of Ireperr. 
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Civil action to recover for property damage resulting from a collision 
of two motor vehicles in a street intersection due to the alleged negligence 
of the driver of the defendant’s truck. 

The plaintiff’s automobile and the defendant’s truck were being oper- 
ated in opposite directions along East Broad Street, which runs east and 
west in the city of Statesville, approaching the intersection of Tradd 
Street, which runs north and south. The plaintiff’s car was proceeding 
easterly and the defendant’s truck was being driven in a westerly direc- 
tion. Over the center of the intersection was an electric traffic signal 
device. Both vehicles,—meeting each other on opposite sides of the 
intersection,—entered the intersection on a green light. The defendant’s 
truck entered first. The collision occurred as the driver of the defend- 
ant’s truck was in the act of making a left turn through the intersection 
into Tradd Street in front of the plaintiff’s approaching car. The driver 
of the defendant’s truck did not give a signal of his intention to make 
the left turn into Tradd Street. The truck, after swinging left from its 
line of travel on the north side of Broad Street, had reached at the time 
of the impact a point 10 or 12 feet from the entrance into Tradd Street. 
The plaintiff’s car was in the regular traffic lane for vehicles going east- 
erly through the intersection, and was about 6 feet inside of the inter- 
section. It had approached the intersection at a speed of 15 or 20 miles 
per hour, but at the time of the impact it had been brought to a stand- 
still. “The right front fender and bumper of the truck hit the left 
(front) fender” of the car. 

The witnesses estimated the width of Broad Street at from 50 to 75 
feet, and of Tradd Street from 35 to 50 feet. The collision occurred 
about 4:30 o’clock in the afternoon of 3 November, 1948. The weather 
was cloudy. It had rained that day. The evidence, however, was both 
ways as to the condition of the surface of the street. The plaintiff said 
it was “not wet.” One witness said “it was dry,” and another said it 
““vas wet.” 

The plaintiff’s car was being driven by her 18-year-old son. It was 
admitted that the truck was being driven by the defendant’s agent within 
the scope of his employment. 

At the close of the plaintiff’s evidence the defendant’s motion for 
nonsuit was allowed. From judgment based on such ruling the plaintiff 
appealed, assigning errors. 


Adams, Dearman & Winberry for plaintiff, appellant. 
Land, Sowers & Avery and W. I. Ward, Jr., for defendant, appellee. 


Jounson, J. The evidence adduced below, when viewed in its light 
most favorable to the plaintiff, as is the rule on motion to nonsuit, leaves 
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the impression that the plaintiff made out a prima facie case of action- 
able negligence for the jury. Hrvin v. Mills Co., 283 N.C. 415, 64 S.E. 
2d 431; Brafford v. Cook, 232 N.C. 699, 62 S.E, 2d 827; Howard v. Bell, 
232 N.C. 611, 62 S.E. 2d 323. 

Undoubtedly, the court below allowed the defendant’s motion on the 
theory that plaintiff’s driver was contributorily negligent as a matter of 
law. It may be conceded that certain aspects of the testimony tend to 
support the view that the plaintiff’s driver may have failed to exercise 
due care in the circumstances: It was in evidence that the defendant’s 
truck was first in the intersection and in the act of turning into the side 
street before the plaintiff’s car reached the intersection. Even so, the 
uncontradicted evidence is that the driver of the truck failed to give any 
signal of his intention to turn left in front of the plaintiff’s approaching 
car, as required by G.S. 20-155 and G.S. 20-154. 

This is not a case where a vehicle approaching from a side street has 
a favored position by virtue of having entered the intersection first. 
(Cab Co. v. Sanders, 223 N.C, 626, 27 S.E. 2d 681, and G.S. 20-155 (a)). 
Here, the vehicles were meeting as they approached the intersection. 
Hence, the applicable statutes are G.S. 20-155 (b) and G.S. 20-154. 

While this record may be sufficient to sustain the inference that the 
plaintiff’s driver, in the exercise of due care, should have seen the truck. 
in the act of turning in time to have stopped short of the intersection, 
nevertheless, the record also supports the opposite inference,—that in 
the absence of a signal by the truck driver of his intention to turn, the 
plaintiff’s driver, in the exercise of due care, may have been unable to 
stop in time to avert the collision. This makes it a case for the jury. 
“Discrepancies and contradictions, even in plaintifi’s evidence, are for 
the twelve and not for the court.” Brafford v. Cook, supra (232 N.C. 
699, p. 701); Maddox v. Brown, 233 N.C. 519, 64 S.E. 2d 864. See also 
Piner v. Richter, 202 N.C. 573, 163 S.E. 561. 

A motion to nonsuit on the ground of contributorv negligence may be 
allowed when, and only when, no other reasonable inference is deducible 
from the evidence. Hrvin v. Mills Co., supra (233 N.C. 415); Gramm 
v. Watson, 233 N.C. 65, 62 S.E. 2d 538; Hobbs v. Drewer, 226 N.C. 146, 
37 S.E. 2d 121; Atkins v. Transportation Co., 224 N.C. 688, 32 S.E. 2d 
209; Cole v. Koonce, 214 N.C. 188, 198 S.E. 637. 

Reversed. 
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ROYAL COTTON MILL COMPANY, INC., a Corporation, v. TEXTILE 
WORKERS UNION OF AMERICA, CIO; TEXTILE WORKERS UNION 
OF AMERICA, CIO, LOCAL ............ , WAKE FOREST, NORTH CARO- 
LINA, HOWARD E. PARKER, BERNICE BARHAM, W. ROBERT MUR- 
RAY, ALF CATLETT, DEAN CULVER, EDNA CASH, NORWOOD HOL- 
FORD, WESLEY SHORT, WILLIAM FREEMAN, CLAUDE DAVIS, 
CATHLEEN CATLETT, ROBERT MABREY, CLAUDIA HORTON, 
LILLIAN HORTON, DARWIN JACKSON, GEORGE W. TIMBERLAKE, 
WILEY BEDDINGFIELD, ELSIE MABREY, anp OTHERS TO WHOM THIS 
AcTION May BECOME Known, 


(Filed 28 November, 1951.) 


1. Constitutional Law § 11: Courts § 12— 


The Superior Court of this State has jurisdiction of an action to restrain 
mass picketing, obstructing or interfering with factory entrances, and the 
threatening and intimidation of employees in the conduct of a strike, and 
demurrer on the ground the controversy is in the exclusive jurisdiction of 
the National Labor Relations Board and the Federal Courts is properly 
overruled. 


2. Contempt of Court § 7— 


The findings of fact of the judge in contempt proceedings, when sup- 
ported by any competent evidence, notwithstanding that incompetent evi- 
dence may have been admitted also in support thereof, are binding and 
conclusive on appeal. Whether an assistant clerk of a recorder’s court 
has authority to administer oaths except in the discharge of duties per- 
taining to that court, qu@ere? 


3. Same— 


Respondents are entitled to appeal from judgment for contempt not 
committed in the immediate presence of the court. 


AppraL by Norwood Holford and George W. Timberlake, respondents, 
in a contempt proceeding before Bone, J., in Chambers at the WaxE 
County Courthouse, Raleigh, North Carolina, 18 June, 1951. 

The plaintiff instituted this action in the Superior Court of Wake 
County, North Carolina, on 7 April, 1951, against the Textile Workers 
Union of America, CIO, and others, including these appellants. 

A temporary restraining order was issued on 7 April, 1951, by his 
Honor W. C. Harris, Resident Judge of the Seventh Judicial District 
of North Carolina, restraining the defendants, and all other persons to 
whom notice or knowledge of the order might come, from doing the fol- 
lowing: (1) From loitering or congregating within 150 yards of the 
fence surrounding plaintiff’s premises, or within a like distance of plain- 
tiff’s office building, or from picketing within said area except as many as 
ten persons, but no more, might peaceably picket within such area, but 
not closer than 10 feet of any gate in the fence around plaintiff’s premises, 
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nor closer than 10 feet from the outside edge of the driveway or road 
leading to plaintiff's premises, nor any closer than 30 feet from the plain- 
tiff’s office building; (2) “No person or persons shall interfere in any 
manner with the free ingress or egress of any other person whomsoever 
to and from the plaintiff’s premises; (3) No person or persons shall any- 
where assault, abuse, threaten or in any manner intimidate any person 
because he or she works, or seeks to work in plaintifi’s plant or because 
he or she does or seeks to do business with the plaintiff.” 

The defendants were ordered to appear before the Judge holding the 
Superior Court of Wake County in the Superior Court room in the Wake 
County Courthouse in Raleigh, North Carolina, on 16 April, 1951, at 
10:00 o’clock a.m., and then or as soon thereafter as they could be heard 
and show cause, if any they have, why the order should not be made 
permanent, 

The order was to become effective upon the plaintiff filing with the 
Clerk of the Superior Court of Wake County a justified bond in the sum 
of $1,000, conditioned upon the terms set out in the order. 

The court directed the Sheriff of Wake County to post copies of the 
restraining order in conspicuous places at and in the vicinity of the 
plaintiff’s plant and particularly at the main entrance gate to plaintiff’s 
premises. 

Bond was given as required by the order; and while the printed record 
filed herein does not disclose that the restraining order was served on the 
appellants, an examination of the original trancript of the case on appeal 
filed in this Court, does disclose that the summons, copy of the complaint, 
notice of order, and copy of the restraining order were duly served on 
each of the appellants and others on 7 April, 1951. Copies of the re- 
straining order were posted as directed by the court. 

On 3 May, 1951, his Honor W. H. S. Burgwyn, Judge Presiding, 
acting upon a petition and affidavits filed in support thereof to adjudge 
these appellants and fifty-two others in contempt for violating the re- 
straining order theretofore issued, entered an order directing the fifty- 
four individuals named in the petition to appear before the Presiding 
Judge of the Superior Court at the Wake County Courthouse in Wake 
County, North Carolina, on 18 May, 1951, at 9:30 a.m., and then and 
there to show cause, if any they have, as to why each of them should not 
be adjudged in contempt of court and punished therefor. This order was 
duly served on the appellants and others on 6 May, 1951. 

The defendants filed a demurrer to the complaint on 3 May, 1951, and 
moved for a dismissal of the action on the ground (1) that the plaintiff’s 
complaint failed to state a cause of action; and (2) that the action arises 
out of a labor dispute between the plaintiff, a corporation, engaged in the 
manufacture and sale of textile products in interstate commerce, and its 
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employees and their union, a labor organization, and that the allegations 
of the complaint amount to no more than an allegation of an unfair labor 
practice on the part of the defendant labor organization and its agents 
in violation of Section 8 (b) (1) and other sections of the Labor Manage- 
ment Act of 1947, and that the exclusive jurisdiction of the controversy 
is in the National Labor Relations Board and in the federal courts, 
thereby excluding the courts of North Carolina from any jurisdiction in 
the controversy. 

Likewise, each of the defendants and respondents on 24 May, 1951, 
filed a demurrer to and a motion to dismiss the contempt proceeding on 
the ground (1) that the court is without jurisdiction, stating the same 
ground therefor as set out in the demurrer to the complaint; (2) that 
there is no petition or other proper document which states facts sufficient 
to constitute a cause of action, or upon which the court may issue the 
order to show cause or punish the defendants or respondents for contempt. 

This contempt proceeding came on for hearing on 24 May, 1951, and 
the demurrer entered by each respondent, as appears of record, was 
overruled. 

At the conclusion of the petitioner’s evidence, which consisted of some 
twenty-four affidavits, the respondents introduced in evidence their veri- 
fied “Response to the Petition and Order to Show Cause,” and moved 
that they be given additional time to respond to the petitioner’s evidence; 
and the court continued the proceeding until 18 June, 1951. 

The court, upon consideration of the petition and affidavits filed by the 
respective parties, found as a fact that the evidence was insufficient to 
show that any of the respondents, excepting Norwood Holford and 
George W. Timberlake, had knowledge or actual notice of the restraining 
order issued herein, prior to 27 April, 1951; that summons, copies of 
complaint, and the aforesaid restraining order, were duly served on 
Norwood Holford and George W. Timberlake by the Sheriff of Wake 
County on 7 April, 1951, and that each one of them had actual knowledge 
and notice of said restraining order, but notwithstanding said knowledge 
and notice, these appellants willfully and contemptuously disobeyed the 
provisions of the restraining order by committing the acts set out in the 
court’s findings of fact. 

From the judgment entered, imposing fines on these respondents and 
prison sentences which were suspended for 12 months provided the fines 
were paid and certain other conditions set out therein were observed, the 
respondents appeal, and assign error. 


Robert 8. Cahoon for respondents, appellants. 
Smith, Leach & Anderson, Brassfield & Maupin, and J. Russell Nipper 
for petitioner, appellee. 
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Denny, J. The challenge to the jurisdiction of the court below on 
the ground that this controversy involves a labor dispute and that the 
exclusive jurisdiction thereof is in the National Labor Relations Board 
and the federal courts, is without merit. The ruling of the court below 
in this respect will be upheld on authority of Erwin Mills v. Textile 
Workers Union of America, C.I.O., et al., ante, 321, and the authorities 
cited therein. 

The appellants assign as error the introduction of certain affidavits 
subscribed and sworn to before the assistant clerk of the Recorder’s Court 
of Wake Forest Township. It is contended that Chapter 755, Public- 
Local Laws of North Carolina, 1915, Section 19, as amended by Public- 
Local Laws of 1937, Chapter 550, Section 3, does not give the assistant 
clerk of the Recorder’s Court of Wake Forest Township the authority 
to administer oaths except in the discharge of duties pertaining to that 
court. They likewise contend that G.S. 11-8 limits the authority of a 
deputy to administer oaths only in the discharge of cuties imposed upon 
the deputy while acting for and in lieu of the principal officer in matters 
pertaining to the duties of such principal officer. 

Conceding, but not deciding, that the contentions of the appellants are 
correct, the judgment below will not be disturbed. For, upon a careful 
examination of the verified petition, the affidavits filed by the respective 
parties, and the admissions contained in the Respondents’ Further Re- 
sponse to the petitioner’s evidence, the findings of fact set out in the 
judgment entered below are supported by competent evidence exclusive 
of the affidavits subscribed and sworn to before the assistant clerk of the 
Recorder’s Court of Wake Forest Township. 

The judgment below was not for contempt committed in the immediate 
presence of the court, and the respondents were entitled to appeal there- 
from. However, the findings of fact by the Judge are conclusive on us 
when there is any competent evidence to support them. Bank v. Cham- 
blee, 188 N.C. 417, 124 S.E. 741; In re Fountain, 182 N.C. 49, 108 S.E. 
342,18 A.L.R. 208; Flack v. Flack, 180 N.C. 594, 105 S.E. 268; In re 
T. J. Parker, 177 N.C. 463, 99 S.E. 342; Ha Parte McCown, 189 N.C. 
95, 51 S.E. 957; Green v. Green, 180 N.C. 578, 41 S.E. 784; Young v. 
Rollins, 90 N.C. 125. 

The judgment entered below is 

Affirmed. 
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HOMER W. BROOKS, J. D. RAY, W. T. DUCKWORTH, W. PERRY 
CROUCH, W. B. ARCHER, E. E. WHEELER, EDGAR J. DUCKWORTH, 
anp JAMES L. WAGNER, as TRUSTEES OF THE HAYWOOD STREET 
BAPTIST CHURCH, v. W. T. DUCKWORTH, J. D. RAY, EDGAR J. 
DUCKWORTH anp JAMES L. WAGNER, 4S TRUSTEES OF THE ESTATE 
or OLIVER D. REVELL. 


(Filed 28 November, 1951.) 
Trusts § 27— 


A court of equity has jurisdiction to authorize trustees of a charitable 
trust to sell the property devised and reinvest the proceeds in other prop- 
erty when necessary to accomplish the purpose of the trust, which other- 
wise would be defeated because of changed conditions not contemplated 
by trustor, and this notwithstanding provision in the trust forbidding the 
trustees to mortgage or sell the property. 


Apprat by defendants from Nettles, J., 18 October, 1951, Buncomse. 
Affirmed. 

This was a suit under the Declaratory Judgment Act to construe a 
provision in the will of Oliver D. Revell, deceased, and to determine the 
power of the trustees named in his will to convey property devised in trust 
for a charitable purpose. All the material facts are admitted and the 
only question is the power of a court of equity to authorize the trustees 
to make the conveyance of the described property for the reasons set out 
in the complaint and admitted in the answer. 

In the twenty-eighth item of his will Oliver D. Revell devised to the 
Board of Trustees of Haywood Street Baptist Mission certain real prop- 
erty therein described “to be used as a Baptist Mission, for the purpose 
of holding religious meetings on week-days and Sundays as the trustees 
may determine, and is to be established in memory of O. D. Revell and 
his wife Caroline E. Revell.”” No funds were allocated for the erection 
of a suitable building on the described property, but the trustees were 
authorized to solicit funds for this purpose. 

The real property described is a vacant lot in the City of Asheville 
located immediately adjacent to the Battery Park Hote) and in immediate 
vicinity of Asheville City Auditorium and George Vanderbilt Hotel. It 
has a frontage of 22 feet and a depth of 30 feet. Because of its location 
and size it cannot be used advantageously as a site for a mission church. 
The plaintiffs trustees do not have nor have they been able to secure 
funds for the purpose of erecting a suitable building on this lot. 

The plaintiffs trustees have entered into an agreement to sell this lot 
to the defendants for $5,000, which is the reasonable market value thereof. 
Relying upon this agreement plaintiffs have agreed to purchase a house 
and lot on Liberty Street in Asheville at a location suitable for the estab- 
lishment and operation of a mission church and have secured an agree- 


550 IN THE SUPREME COURT. (234 
Brooks v. DUCKWORTH. 


ment with the First Baptist Church of Asheville tha: if plaintiffs estab- 
lish a mission church at the Liberty Street location the First Baptist 
Church would contribute $1,500 to the purchase price and would furnish 
without cost to plaintiffs trustees an experienced minister to conduct 
religious services and render other necessary spiritual and financial 
aid in connection with the establishment and operation of a mission 
church, the mission church to be operated under the name of “The O. D. 
Revell and Caroline E. Revell Baptist Memorial Mission.” In com- 
pliance with this agreement the First Baptist Church has paid the $1,500, 
and religious meetings on week-days and Sundays are now being con- 
ducted in the building on Liberty Street, and a Baptist Mission in mem- 
ory of O. D. Revell and his wife is there being operated and maintained. 
It is also admitted that if the sale of the lot on Haywood Street and the 
purchase of the house and lot on Liberty Street are not consummated, 
the lot devised will remain vacant and plaintiffs will not be able to per- 
form the duties imposed upon them by item twenty-eight of the will of 
O. D. Revell. 

The defendants have refused to aceept deed for the lot on Haywood 
Street for the sole reason that the devise of the lot on Haywood Street is 
coupled with the direction, “said Board of Trustees cannot mortgage or 
dispose of said property.” The plaintiffs are the trustees named in the 
will as constituting the Board of Trustees of Haywood Street Baptist 
Mission. The defendants are the trustees of the estate of O. D. Revell. 
The will bore date of December 1934. 

The court being of opinion that on account of changed conditions and 
exigencies which have arisen not contemplated by the testator the trust 
set up in item twenty-eight of the will would fail and its usefulness be 
impaired, entered decree authorizing and empowering the plaintiffs 
trustees to convey the lot devised and to use the proceeds for the purchase 
of the property on Liberty Street for the purposes set out in the com- 
plaint. 

Defendants excepted and appealed. 


J. Marvin Glance for plaintiffs, appellees. 
Sale, Pennell & Pennell for defendants, appellants. 


Devin, C. J. By the express language of paragraph 28 of the will of 
Oliver D. Revell creating a charitable trust under the name of “Haywood 
Street Baptist Mission” and devising real property in Asheville to be 
used in connection therewith, the trustees were prohibited from mortgag- 
ing or disposing of the property. This provision clearly limited the right 
of the trustees in relation thereto, but would not prevent a court of equity 
from using its power, in a proper case, to modify the terms of the trust 
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to the extent necessary to prevent the failure of the trust and to effectuate 
the primary purpose of the trustor. Henshaw v. Flenniken, 183 Tenn. 
232, 168 A.L.R. 1010, 1022 note. 

Where changes in conditions not contemplated by the trustor have 
rendered impossible the accomplishment of the charitable purposes 
intended by the devise of property in trust, the equitable jurisdiction of 
the court may be invoked to modify the terms of the trust in order to give 
effect to the general intent expressed in the will. The substantial inten- 
tion should not be defeated by the insufficiency of the form in which 
expressed. The principle is firmly established in equity jurisprudence 
that courts of equity have general and inherent jurisdiction, as incident 
to the administration of charitable trusts, to authorize in proper cases 
the alienation of property though devised in trust. Keith v. Scales, 124 
N.C. 497, 82 S.E. 809; Holton v. Elliott, 193 N.C. 708, 188 S.E. 3; 
Johnson v, Wagner, 219 N.C, 235, 13 S.E. 2d 419; Trust Co. v. Rasberry, 
226 N.C. 586, 39 S.E. 2d 601; Hospital v. Comrs., 281 N.C. 604, 58 S.E. 
2d 696; 2 Bogert on Trusts, sec. 392; 3 Scott on Trusts, sec. 381; 14 C.J.S. 
505. “Courts of equity have long exercised jurisdiction to sell property 
devised for charitable uses, where, on account of changed conditions, the 
charity would fail or its usefulness would be materially impaired with- 
out asale.” Church v. Ange, 161 N.C. 314, 77 S.E. 239. But the equally 
well established principle of equity must not be overlooked that the power 
to modify the terms of a trust when necessary to preserve it should not 
be exercised to destroy the trust or defeat the purpose of the donor. 
Cutter v. Trust Co., 218 N.C. 686, 197 S.E. 542; Penick v. Bank, 218 
N.C. 686, 12 S.E. 2d 253; Duffy v. Duffy, 221 N.C. 521, 20 S.E, 2d 835; 
Redwine v. Clodfelter, 226 N.C. 366, 38 S.E. 2d 203. 

It will be noted that in Johnson v. Wagner, supra, we considered a 
trust set up by the same testator Oliver D. Revell in paragraph 27 of his 
will, and for the reasons therein set forth held that the trustees were 
properly authorized to sell the real property described in that paragraph 
and to use the proceeds in carrying out the general purposes of the trust 
under the supervision of the court. 

For the reasons stated, we conclude that the court below has correctly 
ruled, and that the decree authorizing the conveyance of the described lot 
and the purchase of the property on Liberty Street for the purpose of 
effectuating the intent of the trustor should be in all respects 


Affirmed. 
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STATE v. BOBBY WILSON. 
(Filed 28 November, 1951.) 


1. Criminal Law § 17d: Indictment § 18— 


Defendant interposed a written plea alleging that the indictment charged 
the same offense as that charged in a prior indictment upon which defend- 
ant had been acquitted. Held: The sustaining of the plea on the theory 
alleged is sustaining a plea of former acquittal, and provision in the order 
calling the plea a motion to quash will be disregarded, since the law 
regards the substance and not the form. 


2. Criminal Law § 68a— 


The State has no right of appeal from an order sustaining a plea of 
former acquittal. G.S. 15-179. 


BARNHILL, J., coneurring. 


AppzaL by State from Sink, J., at the June Term, 1951, of the Supe- 
rior Court of Gaston County. 

Plea of autrefois acquit in criminal prosecution for willfully failing or 
refusing to provide adequate support for illegitimate child. 

The facts are these: 

1. The defendant, Bobby Wilson, was placed on trial before Judge 
George B. Patton and a jury at the March Term, 1951, of the Superior 
Court of Gaston County upon a first indictment charging that “on the 
5th day of February, 1951, . . . (he) did unlawfully and willfully fail 
and refuse to provide adequate support for his illegitimate child born to 
Elzonie Forney.” Judge Patton dismissed the prosecution on the first 
indictment on a compulsory nonsuit under G.S. 15-173. He gave this 
reason for his ruling: “There is sufficient evidence to be submitted to the 
jury on the question of the paternity of the child, but the evidence is 
insufficient to be submitted to the jury on the question of willful failure 
or refusal of the defendant to support the child.” 

2. The grand jury subsequently returned a second indictment against 
the defendant charging that on an undesignated “day of March, 1949, 
... (be) did unlawfully and willfully fail and refuse to provide ade- 
quate support for his illegitimate child born to Elzonie Forney.” 

_8. When the solicitor undertook to put the defendant on trial on the 
second indictment at the June Term, 1951, of the Superior Court of 
Gaston County, the defendant interposed a written plea, alleging, in 
substance, that both indictments charged the same offense, and pleading 
his former acquittal in the first prosecution as a bar to the second prose- 
cution. Judge H. Hoyle Sink, who presided, thereupon inspected the two 
indictments and sustained the defendant’s plea in an order, which called 
such plea a motion to quash. 
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4, The State excepted to the order and appealed. 


Attorney-General McMullan, Assistant Attorney-General Bruton, and 
Charles G. Powell, Jr., Member of Staff, for the State, appellant, 


Wade H. Sanders for defendant, appellee. 


. Ervin, J. Since the law looks at substance rather than form, the mis- 
naming of the defendant’s plea cannot blot out the reality that Judge 
Sink sustained a plea of former acquittal. He evidently concluded the 
plea to be good on the theory that an inspection of the two indictments 
disclosed that the facts alleged in the second indictment, if given in 
evidence, would have sustained a conviction under the first. S. v. Hicks, 
233 N.C, 511, 64 S.E. 2d 871. 

The validity of such conclusion cannot be reviewed by us, for the very 
simple reason that the State cannot appeal from an order sustaining a 
plea of former acquittal. S. v. Lane, 78 N.C. 547. 

The right of the State to appeal to the Supreme Court from adverse 
rulings of the Superior Court or to the Superior Court from adverse 
rulings of an inferior court is governed by the statutory provision that 
“an appeal... may be taken by the State in the following cases and 
no other” : 

1. Upon a special verdict. 

2. Upon a demurrer. 

3. Upon a motion to quash. 

4, Upon arrest of judgment. 

5. Upon motion for a new trial on the ground of newly arevend evi- 
dence, but only on questions of law. 

6. Upon declaring a statute unconstitutional. G.S. 15-179; 1945 Ses- 
sion Laws, Ch. 701. 

Appeal dismissed. 


BarnuILt, J., concurring: That the appeal by the State in this cause 
is without authority in law would seem too clear to require: discussion. 
Even so, the judgment entered in the court below and the disposition of 
the appeal here may create some doubt in the minds of the solicitors of 
the State as to their right to prosecute for a willful failure by a defend- 
ant to support his alleged illegitimate child after he has been once 
acquitted. As the appeal is dismissed, discussion of, or comment upon, 
this question has no proper place in the majority opinion. 

Concededly, what is here said is not germane to the question of the 
right of the State to appeal, which is the sole ground upon which the 
appeal is dismissed. Yet some of us are of the opinion there should be 
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ey, 


some clarifying comment on the question of the effect of the judgment 
entered in the court below. For this reason, I file this concurring opinion. 

The first bill of indictment charges a violation of the statute, G.S. 49-2, 
on or about 5 February 1951, and the second, on or about March 1949. 
So then, acquittal on the first bill unquestionably constitutes a bar to 
prosecution under the latter. The defendant having been acquitted on 
his trial under the first bill, he could not thereafter be prosecuted under 
a warrant or bill charging a willful failure to support prior to the date 
named therein. S. v. Johnson, 212 N.C. 566. 

But the crime created by G.S. 49-2 is a continuing cffense. Therefore, 
the prior acquittal may not be pleaded in bar of a prosecution under a 
bill which charges a violation of the statute at a date subsequent to 
5 February 1951, the date named in the first bill. S. v. Johnson, supra. 
The only prosecution contemplated under the statute is grounded on the 
willful neglect or refusal of a parent to support his illegitimate child. 
The mere begetting the child is not denominated a crime. The question 
of paternity is incidental to the prosecution for the crime of nonsupport— 
a preliminary requisite to conviction. S. v. Stiles, 298 N.C. 187; 8. ». 
Summerlin, 224 N.C. 178; S. v. Bowser, 230 N.C. 330. Hence a verdict 
of not guilty on the charge of willful nonsupport does no more than find 
the defendant not guilty of the crime laid in the bill. The verdict could 
not be construed to be a verdict of not guilty of begetting the child. 

It follows that the solicitor is free to prosecute for a violation of the 
statute subsequent to 5 February 1951, unaffected by the judgment 
entered in the court below, if he is so advised. 


VERA HOPKINS BOST vy. E. L. BOST. 
(Filed 28 November, 1951.) 


1. Husband and Wife § 12d (2)— 


A deed of separation between husband and wife which purports to make 
a complete property settlement between the parties in contemplation of 
permanent separation precludes the wife from testifying to the effect that 
the husband, prior to the execution of the agreement, verbally promised 
that in the event he thereafter sold his business he would give her half the 
sale price, there being no allegation that anything was left out of the 
separation agreement through fraud or mutual mistake. 


2. Evidence § 39— 


Negotiations leading up to the execution of a writren instrument are 
considered as varied by and merged in the writing. 
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3. Evidence § 40— 


The rule that consideration for a written contract may be shown by 
parol and that the recital of a monetary consideration is but prima facie 
evidence of payment and may be rebutted by parol proof, held not to 
permit the introduction of parol testimony which seeks to incorporate into 
the agreement property not therein set out, and thus vary the terms of 
the writing. 


4. Same-— 


While parol evidence is competent to explain some written contracts, it 
is not competent to vary the terms of an unambiguous agreement, 


AppxaL by plaintiff from Phillips, J., June 1951 Term, CaBarrvs. 

Civil action to recover upon an oral promise alleged to have been a part 
of the consideration of a separation agreement. 

Plaintiff and defendant were formerly husband and wife but are now 
divorced. During the marriage, two written separation and property 
settlement agreements, both under seal, were entered into, one dated 
24 December, 1946, and the other dated 10 July, 1947. Both agreements 
were executed in conformity to G.S. 52-12. 

The first agreement recites that the parties are living separate and 
apart from each other with the intention to continue so to do; that they 
“deem it for the mutual advantage of themselves and the advantage of 
said children that there should be an agreement between them respecting 
their rights and obligations”; that “in consideration of the premises and 
the agreements hereinafter contained and other good and valuable con- 
siderations, it is agreed as follows”: that plaintiff and defendant there- 
after live separate and apart from each other without interference or 
molestation one from the other; that the defendant pay to the plaintiff as 
maintenance the sum of $70.00 per week for two years; that the title to 
certain real property belonging to the defendant be transferred to plain- 
tiff and defendant as an estate by the entireties. 

The second agreement entered into at the “special insistance of the 
wife” made certain changes in the former agreement, in that the provision 
for the weekly payment to the wife was stricken out and a payment to 
her of $15,000.00 in cash and payment of $15.00 per week for support 
of the children were substituted in lieu thereof. The status of the title 
to the real estate was so altered as to provide for the conveyance of the 
home on Kerr Street valued at $15,000.00 and the household and 
kitchen furniture to the wife for life with remainder to the children, and 
for the conveyance of other real property valued at $10,500.00 to the 
husband. This second contract ratified all the provisions of the first 
agreement except as to the changes indicated. 
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Both agreements contain the following paragraph: 

“Each party hereby releases and relinquishes to the other any and all 
rights of property growing out of the marital] relationship whether by 
way of maintenance and support, dower, curtesy, or otherwise, and each 
party shall in all respects own, have, and enjoy all personal and real 
property belonging to him or her, or which he or she may hereafter 
acquire, as his or her sole and separate property, free from any rights of 
the other party and free from any interference of the other party and with 
full power to each of the said parties to sell, lease, assign, convey, deal 
with, bequeath, devise or dispose of his or her said property as fully, 
freely and effectually, in all respects as if he or she were sole and un- 
married; and each of the parties hereto shall, at the request of the other, 
execute and release, whether of dower or otherwise, or other documents 
necessary or desirable to carry this provision into effect.” 

The ownership of the property in question is established by the follow- 
ing language in the complaint: “That at the time said separation and 
property agreements were entered into and prior thereto, the defendant 
was the owner of the Concord Motor Coach Company which operated a 
bus line in the City of Concord, North Carolina.” 

It is the plaintiff’s position that a part of the separation agreement 
was not reduced to writing but rested in parol. She does not, however, 
allege the omission of anything from the separation and property settle- 
ment agreements by fraud or mistake. Both written agreements were 
introduced by the plaintiff as a part of her evidence. Thereafter, the 
plaintiff took the stand as a witness in her own behalf and was asked the 
following question: “At the time you entered into the settlement agree- 
ment dated 10th of July 1947 state if you had any understanding between 
yourself and the defendant, E. L. Bost, in regard to the terms of the 
agreement, what he was to do and what you were to do?” Defendant’s 
objection to this question was sustained and plaintiff excepted. If the 
witness had been allowed to answer, she would have said: “He promised 
to give me half of the bus line if he ever sold it; promised me faithfully 
that he wouldn’t sell it; if he ever did, he would give me half of it. This 
conversation took place several days before the settlement agreement was 
signed. Since that time he has sold the bus company. We had a con- 
versation about the sale of the bus line. We argued about it and he said 
I would get my share when he got his money. He said he received $65,000 
for the bus line. The reason he gave me for not paying me at the time 
we had a talk was that he didn’t have his pay yet. He said he was to be 
paid in 1951.” 

Plaintiff rested, and upon defendant’s motion, judgment as of nousuit 
was entered. Plaintiff excepted and appealed, assigning errors. 
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M. B. Sherrin for plaintiff, appellant. 
E. T. Bost, Jr., and Hartsell & Hartsell for defendant, appellee. 


VaLenTINE, J. The parol evidence rule presents an insurmountable 
obstacle to the plaintiff upon this record. Her effort to establish by word 
of mouth an interest in the Concord Motor Coach Company owned by 
her husband and a right to one-half of the proceeds in case of a sale 
thereof is in direct contravention of the written instruments by the terms 
of which she released and relinquished to her husband all property rights. 
She does not attack the separation deeds on the ground of fraud or mutual 
mistake, but attempts to establish by parol proof a prior collateral agree- 
ment which varies and contradicts the written word, This she cannot do. 

It is a well established rule of evidence and of substantive law that 
matters resting in parol leading up to the execution of a written contract 
are considered as varied by and merged in the written instrument. Wul- 
liams v. McLean, 220 N.C. 504, 17 S.E. 2d 644. This Court has con- 
sistently held that “parol evidence will not be heard to contradict, add to, 
take from or in any way vary the terms of a contract put in writing, and 
all contemporary declarations and understandings are incompetent for 
such purpose, for the reason that the parties, when they reduce their 
contract to writing, are presumed to have inserted in it all the provisions 
by which they intend to be bound.” Ray v. Blackwell, 94 N.C. 10; Oliver 
», Hecht, 207 N.C. 481, 177 S.E. 399. “The writing is conclusive as to 
the terms of the bargain.” Waelltams v. McLean, supra. 

Applying this rule to the instant case, the parties are presumed to have 
integrated their negotiations and agreements into the written memorial 
embodying the unequivocal terms and conditions of their separation 
agreement. The term “separation and property settlement agreement” 
in the absence of clear language or impelling implications connotes not 
only complete and permanent cessation of marital relations, but a full and 
final settlement of all property rights of every kind and character. 

Plaintiffs contention that the agreement with respect to the bus line 
was part of the consideration for the separation deed, and-that this could 
be shown by parol evidence does violence to this rule. The contract 
plaintiff proposes to prove by parol does more than to establish the con- 
sideration for the contract. It seeks to incorporate in the agreement 
property not therein set out and thus to vary its terms. It is sometimes 
said that the recital of a monetary consideration in a deed is no more 
than a receipt, is only prima facie proof of payment and may be rebutted 
by parol proof, but this rule has not been extended to authorize the admis- 
sion of parol evidence to contradict or modify the terms of a deed or other 
document executed with the same formalities. Westmoreland v. Lowe, 
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Parol testimony may sometimes be used to explain a written contract, 
but it cannot be offered to alter or contradict any of its provisions, An 
explanation of a document implies uncertainty, ambiguity and doubt, 
but a plain case of alteration, that is, an offer to prove by witnesses that 
a person promised to do something beyond the plain words and meaning 
of his written contract, is precluded by the rule. “It is best to trust to 
the words of the writing, which the parties have chosen to protect and 
preserve the integrity of their treaty, than to rely on human memory for 
the exact reproduction of their words.” Pvrerce v. Cobb, 161 N.C. 300, 
77 S.E. 350. 

In rejecting the parol evidence of the plaintiff, there was no error. 
It follows, therefore, that the judgment of nonsuit was correct and must 
be upheld. 

Affirmed. 


GEORGE A. DEESE, ADMINISTRATOR OF THE ESTATE OF GEORGE M. DEESE, 
v. CAROLINA POWER & LIGHT COMPANY. 


(Filed 28 November, 1951.) 
Electricity § 7— 


Intestate felled a tree across a tap line maintained by defendant power 
company under a written easement, and was electrocuted when he came in 
contact with the wire while attempting to disengage the tree top from the 
line. The wire was not insulated and was 18 feet or more above the 
ground. Held: Nonsuit was proper since defendant could not have reason- 
ably foreseen injury under the circumstances, and therefore was not guilty 
of actionable negligence. 


JOHNSON, J., took no part in the consideration or decision of this case. 


Apprat by plaintiff from Crisp, J., February 1951 Term, Ricusownp. 

This 1s a civil action instituted by plaintiff to recover damages for the 
alleged wrongful death of his intestate. 

The record shows that by authority of a written easement defendant 
maintained across plaintiff’s land an uninsulated tap line 18 feet or more 
above the ground, which line was energized with approximately 2300 
volts of electric current. Plaintiff’s intestate felled a tree across defend- 
ant’s tap line and while attempting to disengage the tree from the line, 
he came in contact, directly or indirectly, with the said line and was 
electrocuted. Plaintiff’s intestate, a staff sergeant in the United States 
Army, was 29 years of age, and was on furlough visiting his father, the 
plaintiff, and other members of his family. 

At the conclusion of plaintiff’s evidence, the court sustained a motion 
for judgment as of nonsuit. Plaintiff appealed. 
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Jones & Jones for plaintiff, appellant. 
Fred W,. Bynum and A. Y, Arledge for defendant, appellee. 


Per Curtam. The evidence disclosed no actionable negligence on the 
part of defendant. The death of plaintiff’s intestate evidently resulted 
from his own independent acts in felling the tree across defendant’s tap 
line and thereafter attempting to cut the tree top or bough in order to 
release the wire. This is a situation which, under the circumstances here 
presented, could not have been reasonably foreseen by the defendant. 
Parker v. R. R., 169 N.C. 68, 85 S.E. 33; Stanley v. Smithfield, 211 
N.C. 386, 190 S.E. 207. | 

The judgment of nonsuit is 

Affirmed. 


JOHNSON, J., took no part in the consideration or decision of this case. 


WESLEY BLACKWELL anp I. SHAIN, TrapINe AND DoInNG BUSINESS AS 
SHAIN’S AUTO FINANCE COMPANY, v. NATIONAL FIRE INSUR- 
ANCE COMPANY OF HARTFORD, anp COLONIAL FIRE UNDER- 
WRITERS BRANCH OF NATIONAL FIRE INSURANCE COMPANY 
OF HARTFORD. 

(Filed 28 November, 1951. ) 

Insurance § 43b— 

A policy covering collision and upset may not be avoided by insurer on 
the ground that at the time of the loss the driver of the car insured was 
endeavoring to escape arrest while transporting intoxicating liquor in 
violation of law, the policy containing no exception on this ground and 


there being nothing to show that the insurance promoted the commission 
of the unlawful act. 


ApPprEAL by defendants from Bone, J., August Term, 1951, of New 
Hanover. Affirmed. 


This was an action to recover on an automobile insurance policy for 
loss due to collision and upset. Upon agreed statement of facts judgment 
was rendered in favor of plaintiffs and the defendants appealed. 


John D. Bellamy & Sons and Lloyd S. Elkins, Jr., for plaintiffs, ap- 
pellees. 


Poisson, Campbell & Marshall for defendants, appellants. 
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Per Curiam. Issuance of the policy and loss as claimed were ad- 
mitted, but defendants denied liability on the ground that the loss oe- 
curred while the insured was transporting in the automobile intoxicating 
liquor in violation of law and endeavoring to escape arrest. However, the 
policy contains no exception on this ground, and as the loss comes within 
the terms of the insurance policy, as issued and paid for, this defense will 
not avail the defendants. Poole v. Ins. Co., 188 N.C. 468, 125 S.E. 8. 
The insurance contract had no direct connection with the violation of law 
admitted, but was only collateral thereto. Hlectrova Co. v. Ins. Co., 156 
N.C, 232, 72 S.E. 306; 29 A.J. 208. The insurance here cannot be said 
to have promoted the unlawful act referred to, 132 A.L.R. 126. 

There was no evidence of loss by intentional act of the insured. Nor 
does the statement of facts show misrepresentation in the plaintiffs’ decla- 
rations on which the policy was issued. 

Judgment affirmed. 


STATE v. NATALLIE DOBBS. 


(Filed 28 November, 1951.) 
Criminal Law § 77a— 
Where the record contains no warrant or indictment the appeal will be 
dismissed for want of essential parts of the record. 


Aprrat by defendant from Sink, J., June Term, 1951, of Gaston. 

The defendant was tried in Superior Court and found guilty of having 
in her possession three pints of nontax-paid liquor. 

From the judgment entered on the verdict, the defendant appeals, and 
assigns error. 


Attorney-General McMullan, Assistant Attorney-General Moody, and 
Robert B. Broughton, Member of Staff, for the State. 
Frank P. Cooke for defendant, appellant. 


Per Curiam. While the assignments of error appear to be without 
merit, they are not properly before us for consideration. 

The record filed in this Court is fatally defective for the reason that 
no warrant or bill of indictment appears therein. 

The appeal is dismissed on authority of S. v. Dry, 224 N.C. 234, 29° 
S.E. 9d 698; S. v. Currie, 206 N.C. 598, 174 S.E. 447; Prustt v. Wood, 
199 N.C. 788, 156 S.E, 126. 

Appeal dismissed. 
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IN THE MATTER OF THE WILL or BART M. GATLING. 
(Filed 12 December, 1951.) 


1. Evidence § 46b—Expert’s reference to manner in which testator made 
certain letters held not prejudicial as personifying testator, 


Caveator admitted that the body of the will was in testator’s hand- 
writing, it being controverted by the parties only as to whether an inter- 
lineation therein was written by testator. Photostatic copies of the instru- 
mInent in natural size were given the jury in order to enable them to follow 
the testimony. Held: Testimony by an expert, in undertaking to point out 
the reasons for his opinion in respect of the interlineation, that testator 
(calling his name) would make a particular letter in a certain manner, 
etc., was merely the witness’ method of referring to the letters of the writ- 
ing admitted to be in testator’s handwriting, for the purpose of comparison, 
and cannot be held prejudicial. G.S. 8-40. 


2. Wills 8§ 9%, 25— 


In order to be effective, an interlineation or alteration substantially 
changing the provisions of a holographic will must be executed in con- 
formity with G.S. 31-5, and therefore, in applying the law to the evidence 
in this case, an instruction to the effect that an interlineation in the hand- 
writing of testator would not be a part of the will unless testator placed 
the altered writing in an envelope and wrote his name on the back thereof 
18 held without error. 


APPEAL by propounder John Gatling from Bone, J., at June Term, 
1951, of Wake. 

Civil action, an issue of devisavit vel non, upon caveat filed by Louie G. 
White, daughter of Bart M. Gatling, deceased. 

The caveator, in her caveat, set forth, among other things: 

(1) That Bart M. Gatling, late of the County of Wake, died in said 
county on 2 August, 1950. 

(2) That on 4 August, 1950, John Gatling presented to the court a 
paper writing, Exhibit A, purporting to be the holographic last will and 
testament of Bart M. Gatling, and same was admitted to probate in 
common form, and letters testamentary were issued to John Gatling as 
the executor of Bart M. Gatling. 

(3) That the paper writing so probated reads in pertinent part: 


“Raleigh, N. C., Jan. 24, 1950. 


“T Bartholomew Moore Gatling, do make, publish and declare this as 
my last will and testament, hereby revoking all previous wills made by me. 
“Item 1. I give devise and bequeath all of my property both real and 
personal to my very faithful and devoted wife Lenora Crudup Gatling 
in Trust for herself for life and after her death equally to my children, 
and if any child or children be dead leaving any lawful issue then alive 
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such issue shall take the share, his her or their parent would have received 
if alive, per stirpes. ... 

“Item 5. I direct that the 13 lots facing South on E. Martin Street 
and numbered 143, 144, 145, 146, 147, 148, 149, 177, 178, 179, 180, 181 
and 182 shall not be subject to the provisions of Item One of this will 
during the life of my wife, but that in the final distribution or division of 
my lands, they be allotted to Bart M. Gatling, Jr., James Moore Gatling, 
Louie Gatling White, Claude B. Barbee 3rd and Sarah Gatling Barbee 
and John Gatling one lot at least to each 
and accounted for in the division—and with the request that they hold 
the same as a protection against any undesirable encroachments in close 
proximity to the home. That if any of them need to sell their part of 
these lots—they first offer the same to Louie Gatling White or other 
member of the family then owning the Home Place. If however the 
home should pass out of the family this request is not to have any force 
or effect... . 

“Item 8. I appoint my son John Gatling as Executor of this will, 
written in my own handwriting, .. . 

“In witness whereof I have hereunto set my hand and seal, the day 
and year first above written. 


“BARTHOLOMEW Moore Gatiina (Seal).” 


(4) That the said paper writing of which Exhibit A is a copy is not 
in its entirety the last will and testament of the said Bart M. Gatling, 
deceased, for the reason, among others, as this caveator is informed and 
believes, the interlineation in Item 5 of said will in words as follows, 
to wit: “and John Gatling one lot at least to each,” was obtained by the 
said John Gatling through undue and improper influence exercised over 
and upon the said Bart M. Gatling by the said John Gatling . . ., ete. 

The caveat was amended by adding a new paragraph which reads as 
follows: 

“V14. That the interlineation in Item 5 of the said will was made 
subsequently to the execution of the will and the name of Bart M. Gatling, 
the maker of the will, is not signed to, nor does it appear in said inter- 
lineation, which interlineation is in words as follows: ‘and to John 
Gatling one lot at least to each’; that as this caveator is informed and 
believes and therefore alleges, said interlineation does not conform to the 
provisions of the General Statutes of North Carolina and does not con- 
stitute a part of the will of Bart M. Gatling.” 

John Gatling, executor, answering the caveat, denies the allegations 
in respect of the said interlineation in Item 5, but admits all other alle- 
gations of the caveat, and prays that the court adjudge the paper writing 


N.C.) FALL TERM, 1951. 563 


IN RE WILL OF GATLING. 


and each and every part thereof to be the will of Bart M. Gatling, and 
that same be probated in solemn form. 

The proceeding was transferred to the trial docket of Superior Court, 
and there, after citations served on or accepted by interested parties, 
same was tried. 

After the jury was impaneled and the pleadings read, and before the 
introduction of evidence, counsel for caveator stated: “The caveator 
does not contest the will except as to the interlineation in Item 5, con- 
sisting of nine (9) words, as follows: ‘and John Gatling one lot at least 
to each.’ We admit the body of the will, with the exception just noted, 
as the will of Mr. Bart M. Gatling, deceased.” 

Thereupon, the propounder offered evidence tending to show the fol- 
lowing: (1) The identity of the paper writing purporting to be the last 
will and testament of Bart M. Gatling, deceased, as probated in common 
form, designated as Exhibit A, and of the opened envelope in which same 
was presented for such probate, designated as Exhibit B. 

(2) That on 4 August, 1950, Exhibit B, then sealed, was taken from 
a locked metal box found in the secretary in the home of the late Bart M. 
Gatling, and opened by breaking the seal thereof, and the paper writing, 
Exhibit A, was taken from the envelope all in the presence of members 
of the family and then read by an attorney. 

(3) The testimony of more than three persons acquainted with the 
handwriting of Bart M. Gatling, to the effect that the paper writing 
Exhibit B, and every part thereof, as well as the words and figures “My 
will. Bart M. Gatling. 1950,” written on the outside of the envelope 
Exhibit B are in the handwriting of Bart M. Gatling. And while each 
of the witnesses, under cross-examination, take note of difference in the 
appearance of the writing of the words constituting the interlineation 
in Item 5, each stated that in his or her opinion, as the case may be, these 
words are in the handwriting of Bart M. Gatling. 

Thereupon Exhibit A was offered in evidence. And Exhibit B with 
the following written on it: “My will. Bart M. Gatling,” was also 
offered in evidence. 

The caveator then offered the testimony of several witnesses tending 
to show: 

That Bart M. Gatling became ill in the latter part of 1949, and was 
carried to Duke Hospital, and stayed there from 25 November to 5 De- 
cember; that he became “very ill” and again was taken to Duke Hospital 
on 25 January and was there until about 17 February; that while he 
grew worse gradually both physically and mentally until his death, he 
retained his mental faculties until about two weeks before his death. 

The caveator further offered evidence tending to support the allega- 
tions of the caveat,—the details of which are unnecessary to decision on 
this appeal. 
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The caveator, Mrs. Louie G. White, testified that she is familiar with, 
and knows the handwriting of her father, Bart M. Gatling,—having 
carried on regular correspondence with him, and that, in her opinion, 
the handwriting in which the controverted interlineation in Item 5 of the 
will of Bart M. Gatling is written, is not his handwriting. 

The caveator also offered a witness as an expert examiner in the field 
of questioned documents and “all matters pertaining to pen and ink 
writings, pencil writing, paper, ink, intersection of lines, creases in paper, 
sequence in writing,’ etc. He testified that he has examined Exhibit A 
in this case; that it is written on a sheet of paper mechanically folded 
in the center,—thus making it a four-page document,—the description 
being substantially as follows: The writing begins on the right outside 
page, and extends to the left outside page, and then to two inside pages 
left to right, and ends on page four; that there are thirty-six lines on 
page two, and the interlineation in Item 5 appears at line nineteen; and 
that as folded there is a crease in the paper at the interlineation. 

The witness further testified that he has made examination of the 
handwriting of Bart M. Gatling, using as a standard the admitted hand- 
writing of Bart M. Gatling as same appears in the body of his will, 
Exhibit A; that in his opinion an appreciable length of time existed 
between the writing of the body of the will and the inscribing of the 
words “and John Gatling one lot at least to each”; that in his opinion 
also that these quoted words were added, following the writing of the 
body of the will, including the testator’s signature anc the seal found on 
page four of the will; that he bases his opinion upon this ground that 
the body of the will from page 1 to page 4 was written in one kind of ink, 
and the words “and John Gatling one lot at least to each” in an entirely 
different manufacture of ink; and upon the further ground that the body 
of the will was written before the sheets were folded, and the above quoted 
words after the will was folded; and that he is strongly inclined to the 
opinion that the handwriting in the interlineation in Item 5 is not in 
the handwriting of Bart M. Gatling. 

And this witness testified in detail as to reasons on which he bases his 
opinion. In this connection six sets of photostatic reproductions of the 
will, Exhibit A, in natural size, were, with permission of the court, given 
to the jury so that each two of them might share a copy and follow the 
testimony of the witness. Then the witness proceeded to compare the 
letters, individually and in word combination, in the interlineation in 
Item 5 with the same letters individually and in word combination in the 
body of the will,—pointing out in detail characteristics in the admitted 
handwriting of Bart M. Gatling, as distinguished from those in the words 
“and John Gatling one lot at least to each” as same appears in Item 5 
of the will. 
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In the course of his testimony, propounders complained of the manner 
in which the witness pointed out the characteristics in the handwriting 
of Bart M. Gatling,—asserting that he was personifying Gatling, and 
speaking to the jury, rather than testifying as a witness. 

The caveator offered in evidence various exhibits used by the hand- 
writing expert witness in the course of his testimony, including photo- 
graphic enlargements of portions of the writing, and same were admitted 
in evidence not as substantive evidence but only for purpose of illustrating 
the testimony of the witness. 

Propounder in rebuttal offered as witnesses two handwriting experts, 
each of whom testified that he is familiar with handwriting of Bart M. 
Gatling; that he is of opinion that the writing on end of Exhibit B, 
reading “My will. Bart M. Gatling. 1950,” is the signature of Bart M. 
Gatling; and that in his opinion the words “and John Gatling one lot at 
least to each” are in the same handwriting as the body of the instrument. 

And the propounder, John Gatling, testified: “I saw a paper, very 
similar to his will, and my father asked me to get him an envelope. My 
father was sitting at the table in his room, the southeast corner of the 
room, and he was writing on the paper.”’ Then on cross-examination he 
continued, “The first time he saw his father’s will was one Sunday in 
June, at about 3 P.M., when he saw him sitting at a desk and writing 
half-way in the middle of a page, the upper page, and my father asked 
me to get an envelope in which to seal his will. My father could walk 
at that time ... 1 do not remember what Sunday in June I saw the 
will, that was the only time I saw it. I had not made any inquiry about 
it. My father had told me some things about his will. I did not ask my 
father about it at Duke Hospital in February. My father had told me 
then that he had made his will . . . that it was in his handwriting; that 
he, John Gatling, was the executor and that such a will was illegal unless 
found among the dead man’s valuable papers. My father did not say 
that it was among his valuable papers, but that it was in the tin box 
marked Robert Gatling in James’ secretary in the living room, among 
his valuable papers. I did not assist my father to obtain the will on the 
day in June when I saw it. My father was sitting at the table writing; 
that as I came to the door my father asked me for an envelope and I went 
past the table to a little room where my father’s office furniture was 
stored and got a brown envelope just like that in which we found my 
father’s will. I did not put the will up, nor do I know who did. Father 
folded his will, stuck it in the envelope, sealed it and started walking to 
the door after he finished writing on the envelope. He walked out of 
the room with the will in his hand. The will was found in the front room 
in James Gatling’s secretary, in a tin box marked Robert Gatling. The 
box was in the top of the secretary . . . an old-fashioned kind with doors 
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that could be opened . . . and to my knowledge Mr. Farmer opened the 
doors and got the box out ...I do not know what pen Father was 
using, but 1t was similar to the one counsel had up in court this morning. 
He had not folded the will, but he (I) saw his (my) father fold it. I 
did not see what my father had written, but that he was writing about the 
middle of the page.” 

The case was submitted to the Jury upon these two issues which the 
jury answered as shown: 

“1. Is the paper writing propounded for probate and each and every 
part and clause thereof the last will and testament of Bart M. Gatling, 
deceased? Answer: No. 

“9. If not, is the paper writing propounded for probate and every part 
and clause thereof except the interlineation in Item 5, line 19, ‘and John 
Gatling one lot at least to each,’ the last will and testament of Bart M. 
Gatling, deceased? Answer: Yes.” 

From judgment in accordance with the verdict the propounder appeals 
to Supreme Court, and assigns error. 


I. W. Farmer, Allen Langston, and Brassfield & Maupin for pro- 
pounder, appellant. 
John W. Hinsdale and Frank S. Katzenbach, IIT, for caveator, appellee. 


Winpornz, J. The assignments of error presented by appellant on 
this appeal are based in the main upon exceptions, I, to the testimony 
of the handwriting expert Introduced by the caveator, and, II, to por- 
tions of the charge. These will be considered in this order. 

I. Propounder in his brief filed in this Court states that all of his 
exceptions to the testimony of the handwriting expert come down to these 
points: “1. His insistence upon personifying the writer as ‘Mr. Gatling,’ 
describing his habits, and stating what ‘Mr. Gatling’ or ‘the writer’ would 
do or would not do. 

“2. He insisted upon repeated graphic demonstrations of just how 
‘Mr. Gatling’ did or did not form certain letters or combinations of 
letters. 

“3. In spite of repeated objections by counsel, and frequent admoni- 
tions by the court, his discourse throughout was simply an argument 
delivered from the witness chair rather than the testimony of a witness.” 

In this connection it is provided by statute G.S. 8-40 that “Tn all trials 
in this State, when it may otherwise be competent ard relevant to com- 
pare handwritings, a comparison of a disputed writing with any writing 
proved to the satisfaction of the judge to be genuine, shall be permitted 
to be made by witnesses, and such writings and the evidence of witnesses 
respecting the same may be submitted to the court and jury as evidence 
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of the genuineness or otherwise of the writing in dispute: Provided, this 
shall not apply to actions pending on March 5, 1913.” 

This statute was enacted by the General Assembly of 1913, and ratified 
5 March, 1913, and later became Section 1784 of Consolidated Statutes 
of North Carolina 1919. It has been referred to in decisions of this 
Court, and applied in others. See Boyd v. Leatherwood, 165 N.C. 614, 
§1 S.E. 1025; Bank v. McArthur, 168 N.C. 48, 84 S.E. 39; Newton v. 
Newton, 182 N.C. 54, 108 S.E. 336; Gooding v. Pope, 194 N.C. 403, 
140 S.E. 21. See also Stansbury’s North Carolina Evidence, Sec. 198 
et seq. 

While prior to the enactment of this statute it seems to have been 
settled law in North Carolina that an expert witness in the presence of 
the jury might be allowed to compare a disputed paper with other papers 
in the case, whose genuineness was not denied, and that the jury must 
pass upon its genuineness upon the testimony of witnesses, and that no 
comparison by the jury was permitted. See Outlaw v. Hurdle, 46 N.C. 
150; Tunstall v. Cobb, 109 N.C. 316, 14 S.E. 28, and cases cited. 

But after the enactment of this statute, this Court in Newton v. 
Newton, supra, recognized “an unequivocal declaration of change in the 
rule obtaining theretofore.” And in the opinion it is said: “As we under- 
stand the statute, the admission of testimony as to the genuineness of a 
writing by comparison of handwriting 1s now on the same basis as the 
declarations of agents. The court determines whether there is prima 
facie evidence of agency or of the genuineness of writing admitted as a 
basis of comparison, and then the testimony of the witnesses and ‘the 
writings’ (in the plural) themselves are submitted to the jury.” 

To like effect is the holding in Gooding v. Pope, supra. And in the 
(Gooding case the use of a magnifying glass, with permission of the court, 
is recognized. 

Moreover, this Court in the case S. rv, Young, 210 N.C. 452, 187 S.E. 
561, held that the trial court erred in excluding the testimony of a hand- 
writing expert in giving his reasons for his opinion that a certain signa- 
ture was not genuine. And Schenck, J., wrote for the Court: “Our hold- 
ing is based upon the fact that the conclusion of a handwriting expert as 
to the authenticity or nonauthenticity of a signature, standing alone, 
might be of little or no probative force, but if his conclusion be supported 
by cogent reasons, it would be strengthened and its value as evidence 
correspondingly enhanced. When the reasons of the witness are given, 
the jury is afforded a better opportunity to determine the soundness of 
his conclusion.” 

Applying these principles to the situation in hand of which appellant 
complains, it must be borne in mind: That the body of the will, ad- 
mittedly in the handwriting of Bart M. Gatling, was used as the standard 
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of his handwriting; that the jurors had before them photographic copies 
of the will, in natural size; and that the witness was undertaking in his 
testimony to point out to the jury, as reasons for his opinion in respect 
of the interlineation in dispute, characteristic formation of certain letters 
individually and in word combination, peculiar to the handwriting of 
Bart M. Gatling, as found in the standard handwriting, and then to 
compare them with the same letters, individually and in word combina- 
tion, as found in the interlineation. For instance, in comparing the two, 
and referring to the former, the witness said, without objection, “You'll 
observe that Mr. Gatling would make his ‘n’ in a form that if you were 
to lift it from the context, the ‘n’ in ‘and,’ you would have a form that 
approximates the letter ‘u’ that is in the handwriting of Mr. Gatling’s, 
and that is true of the two ‘ands’ to which I have referred .. .” Thus it 
seems clear that the witness was merely using a short-hand method of 
referring to the letter as it appeared in the standard handwriting. Hence, 
after careful reading of the testimony of the witness, and the rulings of 
the trial judge, we conclude that the witness was kept within the bounds 
of expert testimony, and that no prejudicial error is made to appear. 

If. As to the assignments of error based upon exceptions to portions 
of the charge, it is well to bear in mind the theory upon which the case 
was tried in Superior Court. In this connection, let it be noted: (1) 
That the wording of the interlineations in Item 5 materially alters the 
effect of Item 5 as it appears without the interlineation. (2) That as is 
seen from the charge, as set out in the record, the court stated the conten- 
tions of the parties as follows: “Now, as to the interlineation which is 
found on the second page of propounder’s Exhibit A the words ‘and John 
Gatling one lot at least to each,’ there is a serious controversy between 
the caveator and the propounder . . . it being contenced by the caveator 
that . .. the interlineation is not in the handwriting of the testator . . 
On the other hand, the propounder contends that the interlineation or 
alteration is in the handwriting of the testator Bart M. Gatling, deceased, 
and that after making it he placed it in an envelope and wrote on the 
outside of it ‘My will’ and signed his name ‘Bart M. Gatling.’” (3) 
That the propounder bases one of his prayers for instruction on this 
contention. And (4) that there is evidence tending to support same, and 
there seems to be none to the contrary. 

The court after stating the contentions of the parties as above shown, 
proceeded to charge the jury as follows: “Now, we have a testamentary 
law which prescribes how alterations in a will shall be made and executed 
in order to be valid; the pertinent portion of that statute is as follows: 
*. .. or unless the same be altered or revoked by some other will or 
codicil in writing, or other writing of the testator, all of which shall be 
in the handwriting of the testator, and his name subscribed thereto or 
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inserted therein and lodged by him with some person for safekeeping or 
left by him in some secure place or among his valuable papers and effects, 
every part of which will or codicil or other writing shall be proved to be 
in the handwriting of the testator by three witnesses at least.’ (So that 
in order for this interlineation or alteration to be a valid part of the last 
will and testament of Bart M. Gatling, deceased, it would be necessary 
for the propounder to show by the greater weight of the evidence that the 
questioned interlineation or alteration was entirely in the handwriting 
of the testator Bart M. Gatling and that his name was subscribed thereto 
or inserted therein), and that it was found among his valuable papers and 
effects and the handwriting would have to be proved by three witnesses 
at least.” Exception is taken to the portion in parentheses. 

“The burden of proof is on the propounder to satisfy the jury by the 
greater weight of the evidence that the interlineation or alteration in 
question here was executed in that manner and that if he has failed so 
to do then such alteration or interlineation would not be any part of the 
will of the testator; but if he has so satisfied you by the greater weight 
of the evidence then such alteration or interlineation would become a part 
of the last will and testament of Bart M. Gatling, deceased, and you 
would then answer the first issue Yes; if he has failed so to do you would 
answer it No. 

“Now, what is required in the way of the execution of this alteration 
or interlineation in order to make it valid as applied to the evidence in 
this case? That is a crucial question, as to that I charge you that this is 
the law as applied to the evidence in this case: That if the testator Bart 
M. Gatling wrote his will in his own handwriting, subscribed his name 
thereto, and subsequently took it and in his own handwriting wrote the 
words of the interlineation or alteration, to wit, ‘and John Gatling one 
lot at least to each,’ that the same is entirely in his handwriting, and after 
writing it with his own hand he took it and placed it in an envelope and 
in his own handwriting wrote the words ‘My will’ and signed his name 
‘Bart M. Gatling,’ and placed the envelope with the altered writing in it 
among his valuable papers and effects, and it was found there after his 
death, then the requirements of the law would have been met with regard 
to the execution of the alteration. 

“But, on the other hand, if the words of the interlineation or alteration 
in question here were not in his own handwriting, that is, the handwriting 
of the testator, then those words would not be any part of his will; (or, if 
they are in his handwriting, unless after making such alteration or inter- 
lineation in his own handwriting he placed the altered writing in the en- 
velope, Propounder’s Exhibit B, and wrote on the back thereof the words, 
‘My will Bart M. Gatling,’ then it would not be a part of his will).” 
Propounder excepts to foregoing portion of charge in parentheses. 
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In connection with the above charge the statute G.S, 31-3 pertaining to 
formal execution of holograph wills is as follows: “No last will or testa- 
ment shall be good or sufficient in law, to convey or give any estate, real 
or personal . . . unless such last will and testament be found among the 
valuable papers and effects of any deceased person, or shal] have been 
lodged in the hands of any person for safekeeping, and the same shall be 
in the handwriting of such deceased person, with his name subscribed 
thereto or inserted in some part of such will; and if such handwriting 
shall be proved by three credible witnesses, who verily believe such will 
and every part thereof is in the handwriting of the person whose will it 
appears to be, then such will shall be sufficient to give and convey real and 
personal estate.” 

This statute has been pertinently applied in the case of Alexander v. 
Johnston, 171 N.C. 468, 88 S.E. 785, There two papers were offered for 
probate as the will of Julia W. Johnston. One of these papers was an 
envelope on which was written the words “Julia W. Johnston Will,” and 
the other was a paper found on the inside of the envelope and was un- 
signed. The propounders offered evidence tending to prove that the words 
“Julia W. Johnston Will” endorsed on the envelope and the whole of the 
paper inclosed therein were in the handwriting of Julia W. Johnston, 
the testatrix; that the papers were found after her death among her 
valuable papers, and that she had stated prior to her death that she had 
made her will, and told where it could be found, which is the place where 
it was found—and when found the envelope was lightly sealed. The 
propounders contended that the envelope and the paper on the inside con- 
stituted the will of Julia W. Johnston and should be admitted to probate. 

There this Court held that “the right to dispose of property by will is 
statutory, and ean only be exercised by following the requirements of the 
statute”; that “these requirements, prescribed by the legislative depart- 
ment for the execution of a will, are essential, and cannot be disre- 
garded’”’; that “all these provisions of the statute have admittedly been 
followed in the present case, unless there has been a failure to subscribe 
or insert the name of the testator in the paper offered for probate.” The 
Court, answering the question “Has there been such failure, and what is 
the meaning of the language to subscribe or insert the name of the testa- 
tor?,” and after reviewing the authorities, held that the evidence offered 
was sufficient in this respect to establish the writing as her holograph will. 
See also In re Will of Williams, ante, 228, and cases cited, as to the sign- 
ing of a will with witnesses. 

Now the statute pertaining to revocation of wills in this State, G.S. 
31-5, in so far as pertinent to case in hand, reads as follows: “No will or 
testament in writing, or any clause thereof, shall be revocable otherwise 
than by some other will or codicil in writing . . . but all wills or testa- 
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ments shall remain and continue in force . . . unless the same be altered 
or revoked by some other will or codicil in writing, or other writing of 
the testator, all of which shall be in the handwriting of the testator, and 
his name subscribed thereto or inserted therein and lodged by him with 
some person for safekeeping, or left by him in some secure place, or 
among his valuable papers and effects, every part of which will or codicil 
or other writing shall be proved to be in the handwriting of the testator, 
by three witnesses at least. . .” 

It will be observed that the court in charging the jury read the latter 
part of this statute. And it may also be observed that the provisions 
in this statute for the execution of a codicil to a holograph will are sub- 
stantially the same as those in G.S. 31-3 for the formal execution of such 
will. 

Moreover, in the case of In re Will of Watson, 218 N.C. 309, 195 
S.E. 772, this Court interpreting the statute G.S. 31-5, last above quoted, 
then C.S. 4135, held in effect that a revocation of a will offered for pro- 
bate should be brought within a method of revocation or cancellation pro- 
vided by the statute, and that “a written will duly and truly prepared and 
executed cannot be revoked or cancelled by verbal declarations.” 

Appellant speaking to the assignment of error covered by the exception 
to the charge as above shown, concedes here that the right to make a will 
is not an inherent right, and depends entirely upon legislative authoriza- 
tion, and that the statutory requirements are mandatory and not direc- 
tory. But he contends that the construction of the statute should not be 
so rigid and binding as to defeat its clearly expressed purpose,—that it 
must be construed and enforced strictly, but at the same time reasonably. 

However, in the light of the requirements of the statutes, as interpreted 
by the Court, applied to the evidence, on the theory on which the case in 
hand was tried in Superior Court, we hold that the charge as given is 
correct. The exceptions are not sustained. 

And for like reasons the requests for instruction, which the court de- 
clined to give, were properly refused. 

Other exceptions have been considered, and fail to show error. 

Hence in the judgment below we find 

No error. 
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VICTORY CAB COMPANY, A CorRPORATION, ET AL. V. CITY OF CHARLOTTE, 


A MUNICIPAL Corporation, HON. VICTOR SHAW, Mayor; CLAUDE 
ALBBA, 8S. R. JORDAN, B. M. BOYD, STEVE DELLINGER, W. I. COD- 
DINGTON, PHILLIP VAN EVERY, CouncitmMen; HENRY YANCEY, 
Manacer, L. L. LEDBETTER, TREASURER, AND J. M. ARMSTRONG, 
COLLECTOR OF REVENUE; AND H. H. BAXTER, CouNncILMAN. 


(Filed 12 December, 1951.) 
Statutes § Ba— 


Ordinarily, words of a statute will be given their natural, approved and 
recognized meaning. 


Same—-— 


In construing an ambiguous statute, its language must be read context- 
ually and with reference to the matters dealt witl and the objects and 
purposes sought to be accomplished. 


Same— 


In construing an ambiguous statute, earlier statutes on the subject and 
the history of legislation in regard thereto, including statutory changes 
over a period of years, may be considered in connection with the object, 
purpose and language of the statute. 


Statutes § 5d— 


Related statutes should be construed so as to give full force and effect 
to each of them if they can be reconciled and harmonized by reasonable 
interpretation. 


Statutes § 13-—~ 


Where provisions of related statutes are irreconcilable by any reason- 
able interpretation, ordinarily the last in point of enactment will prevail. 


Carriers § 5— 


An accepted franchise creates a contractual relation under which, in con- 
sideration of the granting of the privilege, the grantee usually obligates 
itself to express conditions and stipulations as to the standard of service, 
ete. 


Statutes § 13— 


Repeals by implication are not favored and will not be indulged if there 
is any other reasonable construction. 


Municipal Corporations § 7-—- 


Under the provisions of G.S. 20-97 (a) (b) a municipality is limited to 
a total annual levy of $16.00 on each taxicab operated within its limits, 
which limitation is not affected by the later enacted provision of GS. 
160-200 (36a) authorizing it to grant franchises to taxicab operators on 
such terms as it deems advisable, it being evident that the word “terms” 
as used in the statute refers to regulations in regard to service rather 
than to fees or taxes, and this result is consonant with legislative policy 
as gathered from the history and statutory changes. 
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9. Taxation § 88a— 


The provisions of G.S. 105-267 must be strictly complied with, and a 
taxpayer may recover from a municipality an amount paid under an 
unauthorized levy only in those cases in which the tax is paid under 
written protest with later written demand for its return. 


10, Same— 
G.S. 105-407 applies solely to State taxes and not to taxes of local units. 


APPEAL by plaintiffs from Patton, Special Judge, at 17 September 
Term, 1951, of MeckLEnsure. 

Civil action by plaintiffs, taxicab owners and operators, for refund of 
approximately $6,600 alleged to have been illegally collected by the City 
of Charlotte in connection with granting the plaintiffs franchises to 
operate taxicabs during the years 1949, 1950, and 1951. The complaint 
joins two causes of action: the first for refund of $2,205 paid under pro- 
test for the year 1951, and the second for approximately $4,400 paid for 
the years 1949 and 1950, not under protest, but nevertheless, as the plain- 
tiffs allege, under circumstances entitling them to refund. 

The case was heard on the plaintiffs’ motion for judgment on the 
pleadings and the defendants’ demurrer to the second cause of action for 
failure to state facts sufficient to constitute a cause of action. 

From judgment disallowing the plaintiffs’ motion for judgment and 
sustaining the defendants’ demurrer, the plaintiffs appealed, assigning 
errors, 


Henry L. Strickland for plaintiffs, appellants. 
John D. Shaw for defendants, appellees. 


Jounson, J. It is admitted in the pleadings that the plaintiffs paid 
the City of Charlotte for each of the three years in question the sum of 
$51.00 for each taxicab in operation, “$1.00 thereof being for automobile 
license tag,” and $50.00 thereof being assessed by special taxicab ordi- 
nance of the City as a fee “for franchised operations” of the cabs. 

The plaintiffs contend that by the terms of G.S. 20-97 (a) and (b) the 
City was limited to the collection of $1.00 for the “license tag” and $15.00 
for all other purposes,—a total of $16.00. Accordingly, the plaintiffs 
insist they are entitled to a refund of $35.00 on each cab licensed. The 
statute on which they rely (G.S. 20-97) is a part of the composite motor 
vehicle statute law of the State. It reads as follows: 

“20-97. Taxes compensatory; no additional tax.—(a) All taxes levied 
under the provisions of this article are intended as compensatory taxes 
for the use and privileges of the public highways of this state, and shall 
be paid by the commissioner to the state treasurer, to be credited by him 
to the state highway fund; and no county or municipality shall levy any 
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license or privilege tax upon the use of any motor vehicle licensed by the 
state of North Carolina, except that cities and towns may levy not more 
than one dollar ($1.00) per year upon any such vehicle resident therein: 
Provided, however, that cities and towns may levy, in addition to the 
one dollar ($1.00) per year, herein set forth, a sum not to exceed fifteen 
dollars ($15.00) per year upon each vehicle operated in such city or town 
as a taxicab. 

“(b). No additional franchise tax, license tax, or other fee shall be 
imposed by the state against any franchise motor vehicle carrier taxed 
under this article nor shall any county, city or town impose a franchise 
tax or other fee upon them, except cities and towns may levy a license 
tax not in excess of fifteen dollars ($15.00) per year on each vehicle 
operated in such city as a taxicab as provided in subsection (a) hereof.” 
(Italics added. ) 

The defendant City of Charlotte relies on the provisions of GS. 
160-200 (36a), as amended by Chapter 564, Session Laws of 1945, to 
sustain the validity of the ordinance under which it collected the franchise 
license fee of $50.00 on each cab. This statute is one of a series of en- 
actments by which the Legislature conferred upon cities and towns broad 
discretionary powers of control over taxicab operators and drivers. These 
enactments as codified are embraced in the following three sections of 
the General Statutes of North Carolina: (1) G.S. 20-37; (2) G.S. 
20-87 (c); and (3) G.S. 160-200 (36a). These statutes were in force 
and effect at the times laid in the plaintiffs’ complaint. 

G.S, 20-37 grants to cities and towns “power to license, regulate, and 
control drivers and operators of taxicabs” .. . 

(x.S. 20-87 (ce), as amended, precludes the State Department of Motor 
Vehicles from issuing a license for the operation of any taxicab until 
the governing body of the city or town in which such taxicab is princi- 
pally operated, if the principal operation is in a city or town, has issued 
a certificate showing inter alia “that the convenience and necessity of 
the public requires the operation of such taxicab.” 

G.S. 160-200 (36a) confers power upon cities and towns to require 
drivers and operators of taxicabs operating over its streets to apply for 
and receive a driver’s permit before operating any such vehicle, with 
the governing board being vested with power to reject applications and 
revoke permits previously issued for failure to meet or comply with 
certain requirements as to moral character and proficiency as a driver. 
The statute contains this further provision which is pertinent to this 
appeal: “The governing board is also authorized to establish the rates 
which may be charged by taxicab operators, and may grant franchises to 
taxicab operators on such terms as it deems advisable.” (Italics added.) 

The City Council of the City of Charlotte on 3 October, 1946, acting 
under the provisions of the foregoing statutes, adopted a comprehensive 
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taxicab ordinance by which it set up the office of Taxicab Inspector and 
prescribed his duties. The ordinance sets up rules under which taxi- 
driver permits may be issued and revoked. It also establishes terms and 
conditions under which taxicab operators may be granted certificates of 
public convenience and necessity, and prescribes various other rules and 
regulations in respect to the operation of taxicabs in the City of Char- 
lotte. Among other things, the ordinance provides that each certificate 
of public convenience and necessity issued by the City Council shall 
expire “on December 31 of the year during which such certificate was 
granted,” with provisions prescribed for renewal from year to year. The 
ordinance contains the following requirement for payment of fees in 
connection with the issuance of certificates: 

“SECTION 16. FEE FOR CERTIFICATE. The owner of each 
taxicab which is granted a certificate shall pay annually to the General 
Treasury of the City the sum of $50.00 for each cab so licensed; pro- 
vided, however, that in the case of certificates issued on or after July 
Ist, in each year, the fee shall be $25.00. Such license fees shall be in 
addition to, and not in lieu of, any other license fees or charges estab- 
lished by proper authority and applicable to taxicabs in this city.” 

The question thus posed for decision here is this: Is the ordinance of 
the City of Charlotte requiring taxicab operators to pay an annual fran- 
chise or license fee of $50.00 authorized by G.S. 160-200 (36a), as 
amended, or is it prohibited by the provisions of G.S. 20-97 (a) and (b) ? 

The salient facts seem to be pleaded in the complaint and admitted in 
the answer so as to present squarely for interpretation these two statutes 
upon which decision rests. 

In view of the limitations imposed by G.S. 20-97 (a) and (b), the 
defendant City of Charlotte concedes that the fees collected in excess of 
$16.00, to wit: $35.00, for each cab may not be justified as items of 
revenue. (Cox v. Brown, 218 N.C. 350, 11 S.E. 2d 152). It contends, 
however, that under the City Taxicab Ordinance the $50.00 (in addition 
to the license tag fee of $1.00) may be exacted as a charge for granting 
and renewing the annual certificates of public convenience and necessity 
(denominated by the defendants as “franchised certificates”). Thus the 
City of Charlotte takes the position that the $50.00 charge is not a 
revenue exaction, but is rather a police power measure, designed to pro- 
duce funds with which to pay the costs of regulating taxicabs in the City 
under its regulatory ordinance, and that such comes within the powers 
conferred upon the City by G.S. 160-200 (36a), as amended, permitting 
it to “grant franchises to taxicab operators on such terms as it deems 
advisable.” It is urged that the word “terms” as used in the statute is 
referable to and authorizes the assessment and collection of fees by a city 
or town in consideration for franchise privileges to be granted taxicab 
operators. The City of Charlotte contends there is no conflict between 
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G.S. 20-97 (a) and (b) and the City Taxicab ordinance passed under 
G.S. 160-200 (36a), as amended, but that if there be conflict the ordinance 
passed under the latter act must prevail. 

Thus we face the question of statutory construction. In the final 
analysis decision here turns on the legislative intent and meaning of the 
word “terms” as used in G.S, 160-200 (36a), as amended. 

It is an accepted rule of statutory construction that ordinarily words 
of a statute will be given their natural, approved, and recognized mean- 
ing. Commissioners of Johnston County v. Lacy, 174 N.C. 141, 93 S.E. 
482; Randall v. Richmond and Danwille Railroad Co., 107 N.C. 748, 12 
S.E. 605; 50 Am. Jur., Statutes, Sec. 238. 

Jt is also an accepted rule of construction that in ascertaining the in- 
tent of the Legislature in cases of ambiguity, regard must be had to the 
subject matter of the statute, as well as its language, 7. e., the language 
of the statute must be read not textually, but contextually, and with 
reference to the matters dealt with, the objects and purposes sought to 
be accomplished, and in a sense which harmonizes with the subject mat- 
ter. Guill v. Board of Com’s. of Wake County, 160 N.C. 176, top p. 188, 
76 S.E. 203; Spencer v. Seaboard Air Inne R. Co., 187 N.C. 107, p. 119, 
49 S.E. 96; 50 Am. Jur., Statutes, Sec. 292. 

It is the policy of the courts to avoid giving statutory phraseology an 
unusual, artificial, or subtle meaning. Guano Co. v. Walston, 187 N.C. 
667, p. 672, 122 S.E. 663, and cases cited; 50 Am. Jur., Statutes, Sec. 238. 

And where the meaning of a statute is doubtful, the history of legisla- 
tion on the general subject dealt with, including statutory changes over 
a period of years, may be considered in connection with the object, pur- 
pose, and language of the statute, in order to arrive at its true meaning. 
Nance v. Southern R. Co., 149 N.C. 366, 63 S.E. 116; Erie R. Co, v. 
Steinberg, 94 Ohio St. 189, 1138 N.E. 814. See also 50 Am. Jur., Statutes, 
Sec. 294, p. 276; Annotation; 70 A.L.R. p. 5 (footnotes). It is also ac- 
cepted practice in the interpretation of an ambiguous statute for the 
court to take into consideration the settled policy of the state where such 
is clearly deducible from consistent acts of the Legislature, and tends to 
shed light on the legislative intent as to the statute under consideration. 
50 Am. Jur., Statutes, Sec. 299. Thus, in the construction of a statute, 
reference may be had to earlier statutes on the subject which are re- 
garded as in pari materia with the later statute. 50 Am. Jur., Statutes, 
Sec. 354. 

And in respect to related statutes, ordinarily they should be con- 
strued, if possible by reasonable interpretation, so as to give full force 
and effect to each of them (50 Am. Jur., Statutes, Sec. 362), it being a 
cardinal rule of construction that where it is possible to do so, it is the 
duty of the courts to reconcile laws and adapt that construction of a 
statute which harmonizes it with other statutory provisions. Kearney v. 
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Vann, 154 N.C. 311, 70 S.E. 747; Corporation v. Motor Co., 190 N.C. 
157, p. 160, 129 S.E. 414. See also 50 Am. Jur., Statutes, Sec, 363. 

On the other hand, when the provisions of related statutes are irrecon- 
cilable, under reasonable interpretation, and one must give way to the 
other, ordinarily the last in point of enactment will prevail as being the 
latest expression of the legislative intent. 50 Am. Jur., Statutes, Sec. 
365; Commissioners v. Commissioners, 186 N.C. 202, p. 204, 119 S.E. 206. 

The word “terms” as used in the statute under consideration has a 
variety of definitions and is susceptible of a wide range of meaning, 
depending upon the subject matter to which it relates and the context in 
which it is used. (Webster). “Terms” is derived from the Latin “ter- 
mini,” meaning limits or bounds. Thus its primary meaning implies 
fixing the limits or extent of anything. See 62 O.J., p. 714. See also 
Words and Phrases (Permanent Edition) Vol. 41, p. 395 et seq. In the 
statute at hand, we think the word “terms” is used in its broad, primary 
sense as referring to the scope and limits of the franchise privileges to be 
granted by governing boards to cab operators. The more reasonable view 
seems to be that the Legislature by the use of the word “terms” intended 
thereby to grant unto the “governing body” of a city or town the power, 
when issuing franchise certificates to cab operators, to fix the rights of 
the parties, 2 e., to designate the requirements, the regulations, the 
exactions, the stipulations as to service, and the conditions upon which 
operators may receive, retain, and renew franchise certificates from the 
City. This view is supported by the natural inferences deducible from a 
consideration of the over-all purpose of the statutes,—that of delegating 
to cities and towns power to control the operation of taxicabs by the 
grant of franchises. 

It is well to examine the meaning and scope of the word “franchise” 
as used in the statute. Here it denotes a right or privilege conferred by 
law,—a special privilege conferred by government on an individual, 
natural or corporate, which is not enjoyed by its citizens generally, of 
common right. 37 C.J.S., Franchises, Sec. 1; 23 Am. Jur., Franchises, 
Sec. 2, Ballentine, Law Dictionary, p. 525. Ordinarily, “The grant of a 
franchise when accepted and acted on creates a contract which is binding 
on the grantor and the grantee.” 37 C.J.S., Franchises, Sec, 8. Hence, 
the grant of a franchise contemplates, and usually embraces, express 
conditions and stipulations as to standards of service, and so forth, which 
the grantee or holder of the franchise must perform. 37 C.J.S., Fran- 
chises, Sec. 20, p. 165. 

It is generally considered that the obligation resting upon a franchise- 
grantee to comply with the stipulations, terms, and conditions of the 
grant constitutes a sufficient consideration to support a franchise granted 
by public authority. The “benefit to the community may constitute the 
sole consideration for the grant.” 238 Am. Jur., Franchises, Sec. 6. 
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Accordingly, we think the word “terms” as used in the instant statute 
is referable to the covenants to be made and required in connection with 
the issuance of franchises, rather than to any monetary consideration to 
be charged therefor. 

This view is supported by the natural inferences arising out of the 
legislative history of these related statutes as they have evolved through 
successive amendments. 

Historically, G.S. 20-97 (a) and (b), (which limits the amount a 
municipality may levy as a license or privilege tax on the use of a motor 
vehicle) was section 61, Chapter 407, Public Laws of 1987. As originally 
enacted, this chapter was known as the Motor Vehicle Act of 1937, which 
as amended is now codified as Article 3, Chapter 20, of the General 
Statutes of North Carolina. This statute originally fixed $1.00 as the 
limit which a municipality might levy as a license or privilege tax on the 
use of any motor vehicle. The proviso to subsection (a) and the excep- 
tion to subsection (b), by which the amount municipalities may levy upon 
taxicabs was increased by $15.00, were added by amendment in 1943. 
The amendment is part of Chapter 639, Session Laws of 1948, herein- 
after referred to as the Taxicab Act of 1943. By the provisions of this 
act, governing boards of cities and towns were grantec| extensive powers 
“to license, regulate and control drivers and operators of taxicabs within 
the city or town limits.” These powers of regulation and control so 
delegated to cities and towns by the Taxicab Act of 1943 are codified as 
(1) the proviso to G.S. 20-37 and (2) G.S. 160-200 (36a), as originally 
codified in the General Statutes of North Carolina of 1948. It thus 
appears that the Legislature, in conferring upon municipalities these new 
powers of regulation over taxicabs, took cognizance of the fact that the 
exercise of such powers of regulation would cast new financial burdens on 
cities and towns. Therefore, to grant relief for this, the Legislature by 
the same act which conferred the new powers of municipal control also 
expressly authorized the levy of an additional annual license or privilege 
tax of not exceeding $15.00 on each taxicab. 

After this was done the Legislature in 1945 further extended the 
powers of cities and towns over taxicabs by the passage of Chapter 564, 
Session Laws of 1945, which is hereinafter referred to as the Taxicab 
Act of 1945. This act amended and extended the provisions of G.S. 
160-200 (36a) by adding the following provisions: “The governing body 
is also authorized to establish the rates which may by charged by taxicab 
operators, and may grant franchises to taxicab operators on such terms 
as it deems advisable.” 

The Taxicab Act of 1945 also amended G.S. 20-87 (c), which has to do 
with the procedure followed by the State Department of Motor Vehicles 
in licensing taxicabs. Here the Taxicab Act of 1945 provides that (sub- 
ject to certain exceptions not material to this appeal), ‘‘no license shall 
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issue for the operation of any taxicab until the governing body of the 
city or town in which such taxicab is principally operated, if the prin- 
cipal operation is in a city or town, has issued a certificate showing,” 
among other things, “that the convenience and necessity of the public 
requires the operation of such taxicab.” 

It thus appears that while the Taxicab Act of 1945 amended and ex- 
tended the provisions of the Taxicab Act of 19438 so as to confer upon the 
“governing body” the power to “grant franchises to taxicab operators, on 
such terms as it deems advisable,” and made other material changes in 
the original act, nevertheless, the latter act leaves unchanged the sections 
of the act of 1943 by which cities and towns are limited to license or 
privilege tax levies of $16.00 on each taxicab. 

Thus, it would seem that the silence of the 1945 act as to a-matter 
to which the 1943 act had spoken in express terms, indicates a legislative 
intent to preserve the status quo, and negatives the theory of implied 
repeal of the former act, as urged by the defendants. Repeals by implli- 
cation are not favored by the law and will not be indulged if there is any 
other reasonable construction. Leonard v. Sink, 198 N.C. 114, top p. 119, 
150 S.E. 818. Moreover, an examination of the legislative history of 
G.S. 20-97 shows a fixed and unvarying legislative policy to curb the 
powers of municipalities in taxing motor vehicles of all kinds, including 
taxicabs. 

Accordingly, we conclude it was the legislative intent to leave in full 
force and effect the provisions of G.S. 20-97 (a) and (b), as amended, by 
which cities and towns are limited to total annual levies of $16.00 in 
connection with the operation of taxicabs. It follows, therefore, that the 
City of Charlotte was without power under G.S. 160-200 (36a) or cog- 
nate statutes to impose exactions beyond the limits fixed by G.S. 20-97 
(a) and (b). 

G.S. 105-267 provides, inter alta, that ‘““whenever a person shall have 
a valid defense to the enforcement of the collection of a tax assessed or 
charged against him or his property, such person shall pay such tax to 
the proper officer, and notify such officer in writing that he pays the 
same under protest. Such payment shall be without prejudice to any 
defense of rights he may have in the premises, and he may, at any time 
within thirty days after such payment, demand the same in writing from 
the Commissioner of Revenue of the State, if a State tax, or if a county, 
eity, or town tax, from the treasurer thereof for the benefit or under the 
authority or by request of which the same was levied; and if the same 
shall not be refunded within ninety days thereafter, may sue such official 
in the courts of the State for the amount so demanded.” 

The plaintiffs complied with the provisions of this statute in respect 
to the fees paid for the year 1951. Accordingly, they are entitled to 
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recover back the excess portion of the fees paid for the year 1951, sued 
on in their first cause of action. 

However, the record indicates that the payments for the years 1949 
and 1950 were not made under protest, nor did the plaintiffs otherwise 
comply with the mandatory provisions of G.S, 105-267, This being so, 
they are not entitled to recover for the excess fees paid in those years, 
declared on in the second cause of action. Strict compliance with the 
provisions of this statute is necessary. See Power Co. v. Clay County, 
213 N.C. .698, p. 708, 197 S.E. 603. 

The statute, G.S. 105-407, relied on by the plaintiffs, is specifically 
limited to State taxes. It has no application to local taxing units. 

The results, then, are: 

On the first cause of action: Reversed. 

On the second cause of action: Affirmed. 


MRS. ANNIE BELL PARSONS, MorHer, LEROY PARSONS, MINor, By His 
GUARDIAN BRADFORD TILLERY; MARY TROY, MATTIE BELL PAR- 
SONS, ETHEL LEE TIZZELLE anp CLYDE JENE INS, BrotHers anp 
Sisters oF JAMES PARSONS, DeEcEAsED, EMPLOYEE, ¥. SWIFT & COM- 
PANY, EMPpLorYEeR, AND SECURITY MUTUAL CASUALTY COMPANY, 
INSURANCE CARRIER. 


(Filed 12 December. 1951.) 


1. Master and Servant § 55d— 


Where the record fails to show that the Superior Court ruled on any of 
the specific exceptions made by appellant to the findings of the Industrial 
Commission and fails to show any exception to the failure of the judge to 
make such specific rulings, the exceptions taken on appeal from the Indus- 
trial Commission are not presented on the appeal to the Supreme Court 
notwithstanding that such exceptions are listed following the appeal 
entries from the judgment of the Superior Court. 


2. Same— 


An exception to the ruling of the Superior Court sustaining the findings 
of fact and conclusions of law of the Industrial Conimission is a broad- 
side exception, and is insufficient to bring up for review the findings of 
fact or the evidence upon which they are based. 


3. Same— 


Exceptions to the affirmance of the decision and award of the Industrial 
Commission and to the judgment and signing thereof coustitute no more 
than an exception to the signing of the judgment and raise only the ques- 
tion of whether the facts found by the Industrial Commission and ap- 
proved by the judge of the Superior Court are sufticient to support the 
judgment. 
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4, Master and Servant § 40c— 


Evidence tending to show that the employee was fatally injured when 
he attempted to move a tractor which was in his way in the performance 
of his duties, that there was a rule of the employer, not submitted to or 
approved by the Industrial Commission as a safety rule, that only em- 
ployees specifically directed to do so should operate the tractors but that 
the employee had theretofore moved similar tractors as had also other 
employees in the plant, is held sufficient to sustain the findings of the 
Industrial Commission that the employee was injured in an accident aris- 
ing out of and in the course of his employment. 


5. Master and Servant § 53d— 


Where the employee is survived only by his mother and his minor 
brother, his mother is his sole next of kin within the meaning of G.S. 97-40. 


6. Same— 


Where the employee’s mother and minor brother are partial dependents, 
the mother being the sole next of kin as defined in G.S. 97-40, the mother 
and minor brother may not elect to take as next of kin rather than as 
partial dependents, since both are not next of kin, and it is necessary 
under the provisions of G.S. 97-38 that all the partial dependents be next 
of kin in order to be entitled to make the election. 


Apprat by defendants from Bone, J., at August Civil Term, 1951, of 
New Hanover. 

Proceeding under the North Carolina Workmen’s Compensation Act 
for compensation on account of the death of James Parsons on 31 August, 
1949, as a result of an injury by accident, arising out of his employment 
by defendant Swift & Company. 

The parties stipulated before the hearing commissioner on 9 March, 
1950, that the deceased employee, James Parsons, and the employer, Swift 
& Company, were subject to and bound by the provisions of the North 
Carolina Workmen’s Compensation Act; that the deceased was regularly 
employed on 31 August, 1949, at an average weekly wage of $30.80; that 
he was injured by accident as a result of which he died; and that the em- 
ployer’s insurance carrier is the Security Mutual Casualty Company. 

Counsel for plaintiff Annie Bell Parsons stated in open hearing that 
she elected to take any compensation that may be due as next of kin. 

Thereafter the parties stipulated that Bradford Tillery is the duly 
appointed legal guardian of Leroy Parsons, minor. And the record shows 
that this minor, through his said guardian, was made a party to this 
proceeding. 

In addition to stipulations, the hearing commissioner found the follow- 
ing facts: 

“1. That on and prior to 31 August, 1949, the deceased employee, 
James Parsons, was employed in the fertilizer plant operated by the 
defendant employer at Wilmington, N. C. 
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“2. That James was employed as a laborer by Swift; that he was re- 
quired to perform such jobs and duties as might be assigned to him by his 
superiors, together with such details incident to the performance of his 
assigned duties as were necessary to the expeditious performance thereof. 

“3. That on 31 August 1949, James was assigned to the job of hauling 
filler used in the preparation of commercial fertilizer; that this job re- 
quired him to use a shovel to load filler or sand into a wheelbarrow from 
a pile of filler, then to wheel the loaded barrow to the weighhouse or scales 
to be weighed, and thence to deliver the filler to the ‘hole,’ an aperture 
through which the filler material was dumped onto a conveyor belt which 
carried the batch into the mixing machinery; that the pile of filler mate- 
rial or sand from which James was hauling was located in an aisle or 
open way between a wall or bulkhead on one side and the conveyor well 
on the other; that the pile of filler or sand extended more than half-way 
across the aisle or open way from the bulkhead toward the conveyor well; 
and that a piece of self-propelled hauling equipment, known as a tractor 
or dump truck, was parked near the bulkhead and parallel thereto be- 
tween the filler pile and an exterior loading platform on the path followed 
by James in wheeling his loads of sand or filler as above described. 

“4, That at that time Swift had a total of ten such tractors in use at 
the plant; that there were other employees assigned to the specific job of 
operating the tractors; that the particular tractor above referred to was 
comparatively new, having been in use for approximately one week; and 
that this tractor differed in the manner of its operation from the other 
tractors in use at that time and prior thereto at the Swift plant. 

“5. That Henry Alston, an employee of Swift, customarily assigned to 
operate tractors, had been using this particular tractor earlier in the 
morning ; that he had parked this tractor near the bulkhead and the filler 
pile and was using a smaller, faster tractor for hauling purposes; that 
Felix Singletary, a fellow employee, was tending the ‘hole,’ z.e., assisting 
in dumping material into the opening above the convevor belt and keep- 
ing it clear of obstructions; that James requested Singletary to move the 
parked tractor; that James said the tractor was in his way; that James 
then asked Henry Alston to move the tractor out of his way and that both 
Singletary and Alston refused to move the tractor as requested by James. 

“6. That James then undertook to move the parked tractor; that in 
undertaking to move the tractor, he was acting in furtherance of his 
employer’s business; that, while so moving the tractor, it accidentally 
rolled off the edge of the loading platform, falling to the ground on top 
of James, causing his immediate death; and that James Parsons was 
killed on 31 August 1949 as the direct and unavoidable result of an injury 
by accident arising out of and in the course of his employment by the 
defendant employer, Swift & Company. 
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“”. That Swift had established a rule with reference to the operation 
of such tractors to the effect that no one should operate the tractors 
except those employees specifically directed to do so; that this rule or 
regulation had never been submitted to and approved by the Industria! 
Commission as a safety rule or regulation; that the deceased James 
Parsons had moved similar tractors previous to this occasion and that 
other employees in the plant had moved the tractors previous to this 
occasion. 

“8, That there was no person actually totally dependent for their sup- 
port upon the earnings of the deceased employee at the time of his death. 

“9, That James Parsons was never married and that he left him sur- 
viving no wife nor child nor issue of such. 

“10. That Mrs. Annie Bell Parsons, mother of James, and Leroy 
Parsons, minor brother of James, were both partly dependent for their 
support upon the earnings of the deceased employee at the time of his 
death. 

“11. That no other person than those above named was dependent in 
whole or in part for their support upon the earnings of the deceased 
employee at the time of his death. 

“19. That Mrs. Annie Bell Parsons and Bradford Tillery, guardian 
for Leroy Parsons, have elected to take the compensation payable for the 
death of the deceased employee as next of kin rather than as partial 
dependents.” 

Upon these findings of fact the hearing commissioner, after briefing 
and discussing the law, concludes as matters of law (1) that the accident 
causing the death of James Parsons arose out of his employment by the 
defendant employer as well as in the course of such employment; (2) that 
compensation is payable according to the terms of G.S. 97-38 and G.S. 
97-40; (3) that the mother and infant brother, being partially dependent 
and also being next of kin, are entitled to receive compensation as next 
of kin rather than as partial dependents if they so elect, and, having so 
elected, the claimant, Annie Bell Parsons, and the claimant, Bradford 
Tillery, guardian for Leroy Parsons, infant, are entitled to receive the 
compensation payable for the death of the deceased employee as next of 
kin as provided by G.S. 97-40. 

And pursuant to the foregoing findings of fact and conclusions of law, 
and in accordance therewith, the hearing commissioner entered an award, 
of which notice wag duly given to the parties. 

Defendants appealed to the Full Commission, and, on such appeal, the 
Full Commission adopted as its own the findings of fact and conclusions 
of law of the hearing commissioner, and ordered that the result reached 
by him be, and the same was thereby affirmed,—and directed that an 
award issue accordingly, which was done, and notice thereof given. 
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Defendants appeal therefrom to the Superior Court, and filed as 
grounds therefor fifteen specific exceptions to certain findings of fact and 
to certain conclusions of law made by the commission as shown in the 
record on this appeal. The record was thereupon certified to Superior 
Court. 

And upon hearing such appeal, the Judge of Superior Court, after 
reciting that the appeal “being heard upon the record herein and full 
argument by counsel for appellants and appellees, :t appearing to the 
satisfaction of this court that the findings of fact and conclusions of law 
of the Full Commission are correct and that the decision and award of 
the Full Commission should be affirmed,” adjudged “that the decision and 
award of the Full Industrial Commission herein be, and are hereby 
affirmed.” 

Appeal entries are: “The defendants in open court except to the rul- 
ings of the court sustaining the findings of faet and conclusions of law 
of the Full Commission, and except to the affirming of the decision and 
award of the Full Commission, and except to the judgment and the sign- 
ing thereof, further notice waived. Appeal bond fixed at $100. Defend- 
ants allowed until October 10, 1951, to serve statement of case on appeal, 
and plaintiff allowed until October 20, 1951, to serve exceptions or 
counterstatement.” 

And while the record fails to show that the Judge specifically ruled on 
exceptions filed by defendants to decision and award of the Full Com- 
mission, or that defendants took specific exceptions to the failure of the 
Judge to so rule, the record shows following the appeal entries, and under 
heading “Exceptions” list of the same exceptions to the decision and 
award of the Full Commission as filed on the appeal to Superior Court, 
with these added: 

“16. That his Honor Walter J. Bone erred in sustaining the findings of 
fact and conclusions of law of the Full Commission, and in affirming the 
decision and award of the Full Commission, as contained in the judgment 
entered in said cause at the August 1951 Term of Civil Court for New 
Hanover County. Exception No. 16. 

“17. That his Honor Walter J. Bone erred in failing to find as a matter 
of law that the claimants were not entitled to recover anything of the 
defendants. Exception No. 17. 

“18. That his Honor Walter J. Bone erred in signing the judgment set 
out in the record. Exception No. 18.” 

The assignments of error, shown in the record, are identical with the 
list of exceptions as above shown. 

Defendants appeal to Supreme Court, and so assign error. 
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Addison Hewlett, Jr., and Solomon B. Sternberger for plainttff, ap- 
pellee. 
James & James for defendants, appellants. 


Winporne, J. While the record on this appeal shows that defendants 
based their appeal from the Industrial Commission to the Superior Court 
upon fifteen specific exceptions to the findings of fact and conclusions of 
law on which the decision and award of the Industrial Commission were 
made to rest, the record fails to show that the Judge of Superior Court 
ruled on any of the specific exceptions so filed by defendants, and there 
is in the record no exception to the failure of the Judge to make such 
specific rulings. Hence the exceptions so filed by defendants are not 
presented on this appeal. And the exception “to the rulings of the court 
sustaining the findings of fact and conclusions of law of the Full Com- 
mission,” as shown in the appeal entries, is “insufficient to bring up for 
review the findings of fact or the evidence upon which they are based.” 
It is a broadside which fails to point out the particular ruling to which 
the exception is taken. See Rader v. Coach Co., 225 N.C. 537, 35 S.E. 
2d 609, and cases there cited. See also Fox v. Mills, 225 N.C. 580, 35 
S.E. 2d 869; Brown v. Truck Lines, 227 N.C. 65, 40 S.E. 2d 476; Sum- 
mons v. Lee, 280 N.C. 216, 53 S.E. 2d 79; Burnsville v. Boone, 231 N.C. 
577, 58 S.E, 2d 351. 

Moreover, the exceptions “to the affirming of the decision and award 
of the Full Commission” and “to the judgment and the signing thereof,” 
as appear in the appeal entries, constitute no more than an exception to 
the signing of the judgment. And such exception raises only the ques- 
tion as to whether or not the facts as found by the Industrial Commission, 
and approved by the Judge of Superior Court, are sufficient to support 
the judgment. That is, such exception challenges only the conclusions 
of law upon the facts so found. See Smith v. Davis, 228 N.C. 172, 45 
S.E, 2d 51, 174 A.L.R. 643. Simmons v. Lee, supra, and cases cited, and 
numerous others. 

In the light of these decisions we hold that the facts found by the 
Industrial Commission are sufficient to support an award of compensation 
for the death of James Parsons under the provisions of the North Caro- 
lina Workmen’s Compensation Act. 

But a question of law arises upon the face of the record as to whether 
or not the partially dependent widowed mother of the deceased employee 
and his partially dependent brother may elect to take as next of kin 
rather than as partial dependents. 

This is the second question raised by defendants. The answer is “No.” 

G.S. 97-38 in pertinent part provides: “. .. If the employee leaves 
dependents only partially dependent upon his earnings for support at the 
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time of the injury, the weekly compensation to be paid, as aforesaid, shall 
equal the same proportion of the weekly payments for the benefit of 
persons wholly dependent as the amount contributed by the employee to 
such partial dependents bears to the annual earnings of the deceased at 
the time of his injury: Provided, when the partial dependents are all 
next of kin as defined in G.S. 97-40, and all so elect, they may receive 
benefits under Sec. 97-40 instead of under this section . . .” 

[t is seen that the election provided for in the proviso in the above 
statute G.S. 97-38 is available when the partial dependents are all next 
of kin as defined in G.S. 97-40. 

And G.S. 97-40 provides in pertinent part: “If the deceased employee 
leaves no dependents the employer shall pay to the next of kin as herein 
defined the commuted amount provided for in See. 97-88 for whole de- 
pendents; but if the deceased left no next of kin as herein defined, then 
said commuted amount shall be paid to the Industrial Commission to be 
held and disbursed by it in the manner hereinafter provided; one-half 
of said commuted amount shall be retained by the Industrial Commission 
and the other one-half paid to the personal representative of the deceased 
to be by him distributed to the next of kin as defined in the Statutes of 
Distribution; but if there be no next of kin as defined in the Statutes of 
Distribution, then the personal representative shall pav the same to the 
Industrial Commission after payment of costs of administration. For 
purpose of this section the term ‘next of kin’ shall include only father, 
mother, widow, child, brother, or sister of the deceased.”’ 

Appellant contends, and we think rightly so, that under the facts found 
the mother of James Parsons is his next of kin within the meaning of 
the Workmen’s Compensation Act. G.S. 97-40. This statute, as an act 
of the General Assembly of North Carolina, P.L. 1931, Chap. 274, Sec. 5, 
was applied by this Court in Hamby v. Cobb, 214 N.C. 813, 1 S.E. 2d 101. 

In the Hamby case, supra, as the record on appeal shows, the Industrial 
Commission found that the employee, whose death resulted from injury 
by accident arising out of and in the course of his employment, died 
leaving his mother, his father being dead, but neither widow nor children; 
that his mother was not dependent on him for support; and that his 
mother was his next of kin. In accordance therewith an award was made 
to her and affirmed, on appeal thereto, by the Superior Court. And the 
case came to this Court on appeal. 

And this Court, in a Per Curiam opinion, held that the court below 
correctly ruled. Then the Court quoted from See. 40: “If the deceased 
employee leaves no dependents the employer shall pay to the next of kin 
as herein defined the commuted amount provided for in Sec. 38 of this 
Act for whole dependents, ete. . . . For the purpose of this Section the 
term ‘next of kin’ shall include only the father, mother, widow, child, 


N.C.] FALL TERM, 1951. 587 
MuLpROW v. WEINSTEIN. 


brother or sister of the deceased.” The Court then said: “The father 
being dead, the mother was the next of kin. We think the evidence clearly 
indicates that the deceased left no dependent or dependents and plaintiff, 
his mother, was the next of kin under the statute and entitled to the 
award.” 

True no reference is made to other kin enumerated in the statute. But 
the decision is significant that the father being dead, the mother is the 
next of kin. This is accordant with the statute of distribution, G.S. 
28-149 (5) as interpreted by this Court. See Wells v. Wells, 158 N.C. 
330, 74 S.E.114. In re Estate of Pruden, 199 N.C. 256, 154 S.E. 7. 

Moreover, it seems manifest that the General Assembly in defining 
“next of kin” for purpose of G.S, 97-40 intended to limit recovery to 
persons within that group, to the exclusion of other more remote next of 
kin under the statute of distribution. Article 17 of Chap. 28 of General 
Statutes. Indeed, the “next of kin” are named in the alternative,— 
clearly indicating that it was intended that those named should not neces- 
sarily be of equal degree. 

For error in the respect above indicated the case will be remanded for 
further proceeding in accordance with the decision here made. 

Error and remanded. 


ELLISON MULDROW v. ALEXANDER WEINSTEIN anp BENJAMIN 
WEINSTEIN INpIVIDUALLY AND TRADING AS WEINSTEIN HIDE AND 
METAL COMPANY. 

(Filed 12 December. 1951.) 


1. Master and Servant § 14a— 

Where an employer has exempted himself from the Workinen’s Compen- 
sation Act, the defenses of contributory negligence, assumption of risk and 
that injury was due to the negligence of a fellow servant are not available 
to him in an emplovee’s action against him for negligent injury. G.S. 97-14. 


2. Same— 

In common law actions by an employee to recover for personal injury a 
mere showing that the injury occurred while the employee was in the per- 
formance of the duties of his employment is insufficient, but he must show 
some breach of duty on the part of the employer proximately causing the 
injury. 


3. Syme 
An employer is not an insurer of the safety of the emplovee but is re- 
quired only to exercise the care of an ordinarily prudent man under like 
circumstances to provide a reasonably safe place to work and reasonably 
safe implements and appliances. 


588 IN THE SUPREME COURT. [ 234 


MtLDROW v. WEINSTEIN. 


4. Same——Evidence held insufficient to be submitted to jury on issue of 
negligence of employer. 


The evidence tended to show that plaintiff was emploved to feed scrap 
metal into an open pit wherein it was compressed, and that he was injured 
when a projection on a large piece of scrap caught his glove and caused 
him to fall into the pit. Held: There being no evidence of any defect or 
unsafe condition in the platform on which plaintiff was required to stand 
to perform his duties or that the manner of doing the work was not usual 
and reasonably necessary in the conduct of the business, or that plaintiff 
was lacking in ordinary strength and intelligence, defendant employer’s 
motion to nonsuit should have been allowed, since the evidence discloses 
injury by accident which could not have been reasonably foreseen, nor may 
the failure to provide guard rails under the circumstances nor to warn the 
employee of the obvious and ordinary conditions be held for negligence. 


5. Same— 


Whether the employer is under duty to provide guard rails depends 
upon the nature of the work, and an employer is not vequired to provide 
guard rails around an opening when the danger is apparent and known and 
guard rails would interfere materially with the practical use of the prem- 
ises and there is nothing to show special circumstances rendering the place 
or the method of work dangerous to an employee possessing average intel- 
ligence. 


JOHNSON, J., dissenting. 
ERVIN and VALENTINE, JJ., concur in dissent. 


AppgaL by defendants from Burgwyn, Special Judge, April Term, 
1951, of Wake. Reversed. 

This is an action to recover damages for personal injury sustained by 
reason of a fall into a compresser pit on defendants’ premises alleged 
to have been due to the negligence of the defendants. 

Plaintiff alleged that he was employed as a laborer by defendants in 
their junk yard in the City of Raleigh, and that defendants in the conduct 
of their business had constructed and were using a method of compressing 
certain scrap metals into compact blocks by means of a metal-lined pit 
some 6 feet square and 9 feet deep into which the bulky material was 
thrown and, by electric power and hydraulic pressure exerted on all sides, 
reduced to convenient size for handling. There was a eoncrete platform 
on which the scrap material was placed and from which it was pushed 
or thrown into the opening for compression. Much of this material con- 
sisted of severed parts of automobile bodies. On the afternoon of 14 Feb- 
ruary, 1949, plaintiff was on this platform engaged in pushing or throw- 
ing material into the pit when a projection from the edge of a part of an 
automobile body he was handling caught his glove and caused him to fall 
into the pit on his head and sustain injury. 
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Plaintiff alleged negligence on the part of defendants in that.they failed 
in the exercise of due care to provide him a reasonably safe place in which 
to do his work, and reasonably safe methods and appliances for this pur- 
pose; that defendants failed to provide guard rails or any other protective 
devices; that the conditions under which he was required to work were 
of inherently dangerous character, and that defendants failed to give him 
warning and instructions such as were reasonably required by his inex- 
perience and want of capacity. 

On the trial plaintiff testified he was 67 years of age and had been 
working for defendants three months immediately before he was injured, 
at a wage of $35 per week; that he was employed to do whatever came to 
hand; that he had been piling metal on the platform to be fed into the 
press, when he was told to take the place just vacated by another employee 
feeding the material into the press. He said the defendants had told him 
to do anything that had to be done—“no picking and choosing—yjust keep 
the press running.” He had had no experience with machinery. No one 
pointed out any dangers that might be involved, but he was told to “keep 
the tin in there—keep it fed.” No one told him how far to stand from the 
edge of the pit while feeding the metal into it. On the occasion of his 
injury he was handling part of an automobile body which had been cut 
off by a blowtorch and as he threw it over into the pit it caught his glove 
and pulled him in, The press is located in a cinder-block building. There 
were no guard rails between the platform and the pit. The scrap metal 
was compressed into blocks, weighing about 500 pounds. If the pieces 
of scrap metal,were heavy they were thrown or pushed in one by one. 
Plaintiff had worked for the defendants in this yard at other times for a 
number of years. He testified he was standing on the platform close 
enough to turn this tin down over into the pit, and that when he threw 
this piece over it caught his glove. “The piece of metal I was putting in 
the pit at the time I fell init . . . was the back of an old car. . . . I was 
shoving it, had pulled it around until I got it straight to shove over 
there . . . about the time I was pulling it around it flew up and caught 
my glove.” ... 

Plaintiff’s witness Alex Terrell, also a laborer employed by defendants, 
and who at times fed metal into the pit, testified he had seen plaintiff 
working at that press doing the same work at other times prior to the 
day he got hurt. “I would say I’d seen him at least once a day every day 
previous to his accident working there feeding metal into this pit to the 
press.” He would work at intervals—-as much as half a day. He had 
been working at it half an hour feeding the meta! into the pit when he 
was hurt. The platform was nearly full of tin. Witness heard another 
employee tell plaintiff to come and throw some tin in while the other man 
was away, to keep the work going. Plaintiff was standing on the plat- 
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form just where it would be convenient for him to feed metal down into 
this pit. 

Defendants’ motion for judgment of nonsuit was denied. Issues were 
submitted to the jury and answered in favor of the plaintiff, and from 
judgment on the verdict defendants appealed. 


W. Brantley Womble and Bickett & Banks for plaintiff, appellee. 
Ehringhaus & Ehringhaus for defendants, appellants. 


Devin, C. J. Though the plaintiff’s injury was sustained in the 
course of his employment by the defendants, employers of more than five 
persons in the same business, the defendants in the manner prescribed by 
G.S. 97-4 had exempted themselves from the operation of the Workmen’s 
Compensation Act. Accordingly plaintiff instituted common law action 
to recover damages for the injury on the ground of negligence. Under 
these circumstances the defendants were not permitted to defend on the 
ground that the employee was negligent, that he had assumed the risk 
of injury, or that the injury was due to negligence of a fellow employee. 
G.S. 97-14. 

Substantially, it was alleged in the complaint that plaintiff’s injury 
was caused by the negligence of the defendants in that they failed to 
exercise due care to provide him a reasonably safe place to work, and 
reasonably safe methods and appliances in connection therewith, and 
omitted to give him warning and instruction reasonably required by his 
inexperience and want of capacity in performing work of the character 
in which he was engaged. 

There was no evidence that there was any defect in the platform on 
which the plaintiff was standing and from which he fell to his injury, or 
that the method of compressing pieces of thin metal into blocks was other 
than was in approved and general use, or that the manner of pushing or 
throwing pieces of scrap material into the pit for compression was not 
such as was usual and reasonably necessary in the conduct of the business. 
There was no evidence that the concrete platform did not afford a firm 
foothold or that there was failure to provide proper tools. The plaintiff 
was familiar with the manner in which this work was being carried on, 
having been engaged at intervals during the past three months on this 
platform in putting material into the pit. There was no evidence he was 
lacking in ordinary strength and intelligence. He was being paid for his 
labor at the rate of $35 per week. Plaintiff was not brought in contact 
with any machinery and was doing unskilled work in handling pieces of 
scrap material in the customary manner. There was no evidence of lack 
of help as the work the plaintiff was doing was such as was suitable for 
one man; nor was the injury due to the negligent order of a foreman 
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(Thompson v. Oil Co., 177 N.C, 279, 98 S.E. 712); nor does it appear 
that his fall was due to lack of warning or instruction. Watson v. Con- 
struction C'o., 197 N.C. 586, 150 S.E. 30. There was no evidence that 
anyone had been injured by falling into the pit during the ten years of its 
use. No negligence is predicated of the gloves plaintiff used or of the 
occurrence of a projection on the scrap metal he was handling. 

The fact that plaintiff suffered an injury while at work for the defend- 
ants would not of itself impose lability therefor. Fore v. Geary, 191 
N.C. 90 (94), 181 S.E. 387, In order to sustain recovery plaintiff must 
allege and offer evidence tending to show negligence on the part of his 
employers, and that such negligence was the proximate cause of his 
injury. Vewbern v. Great Atlantic & Pacific Tea Co., 68 F. 2d 523. It 
is fundamental that in actions to recover damages for personal injury 
on the ground of negligence the plaintiff must show a breach of some 
duty which under the circumstances the defendants owed him, and which 
proximately caused his injury, and that the act or omission constituting 
the breach of duty was such that a reasonably prudent man would have 
foreseen it would likely be productive of injury. One may not be held 
liable for an injury which he could not in exercise of due care have 
anticipated. Watson v. Construction Co., 197 N.C. 586 (593), 150 S.E. 
30; Beach v, Patton, 208 N.C. 184, 179 S.E. 446; Broadhurst v. Blythe 
Bros., 220 N.C. 464, 17 S.E. 2d 646; Lee v. Upholstery Co., 227 N.C. 88, 
40 S.E. 2d 688; Wood v. Telephone C'o., 228 N.C. 605, 46 S.E. 2d 717; 
Melntyre v. Elevator Co., 280 N.C, 539, 54 S.E. 2d 45; Howard v. Bell, 
232 N.C. 611, 62 S.E, 2d 323. Negligence is gauged by the ability of one 
to anticipate danger. McGlone v. Angus, 248 N.Y. 197. Reasonable 
apprehension does not include anticipation of every conceivable danger, 
nor does the duty to exercise care impose obligation to guard against 
dangers which are remote and improbable, 1 Sherman & Redfield, secs. 
24 and 25. A situation not reasonably to be viewed as dangerous does not 
require safeguards or warning against injuries which in the exercise of 
due care could not have been foreseen. 

It was the duty of the defendants under the allegations and proof in 
this case, incumbent upon them as employers of the plaintiff, to exercise 
ordinary care to provide for the plaintiff a reasonably safe place in which 
to do his work, and reasonably safe implements and appliances with which 
to work. The defendants were not insurers of the safety of their em- 
ployee, but were required only to exercise the degree of care which a man 
of ordinary prudence would have used under like circumstances and 
charged with like duty. Murray v. R. R., 218 N.C. 392, 11 S.E. 2d 326; 
Mintz v. R. R., 233 N.C. 607, 65 S.E. 2d 120; West v. Tanning Co., 154 
N.C, 44, 69 S.E. 687. 
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The plaintiff’s injury appears to have been due to the accidental catch- 
ing of some projection from a piece of scrap metal in his glove. In 
neither the character of the scrap metal nor in the glove furnished by 
defendants was negligence alleged. Richardson v. Surety Co., 194 N.C. 
469, 139 S.E. 839. The place where plaintiff was working was not 
unsafe. The evidence gives rise to the controlling inference that his 
injury resulted from an incident in the performance of his work which 
in the exercise of ordinary care could not reasonably have been antici- 
pated. Brown v. Scofields Co., 174 N.C. 4, 98 S.E. 381. The rule of 
liability flowing from breach of the duty of an employer, in the exercise 
of due care, to provide a reasonably safe place for his employee “does 
not, as a rule, apply to the use of ordinary everyday tools, nor to ordinary 
everyday conditions, requiring no special care, preparation or prevision: 
where the defects are readily observable, and where there was no good 
reason to suppose that the injury complained of would result.” Hoke, J.. 
in House v. R. R., 152 N.C. 397, 67 S.E. 981; Newbern v. Great Atlantic 
& Pacific Tea Co., 68 F. 2d 523. There was no allegation or proof that 
plaintiff’s work or movement was impeded by the scrap metal placed on 
the platform, or that his fall was caused thereby. 

The plaintiff, however, contends that defendants negligently failed to 
provide him a reasonably safe place to work, in that there were no guard 
rails or other protective devices to prevent his falling from the platform 
into the pit. Batson vu. Laundry Co., 205 N.C. 93, 170 S.E. 136. 

Plaintifi’s evidence tended to show that in the ordinary conduct of 
defendants’ business pieces of scrap metal of various sizes, weights and 
shapes were placed on the platform to be “fed” into the pit for compres- 
sion. Some of these pieces were as large as half an automobile body, and 
many were small. Some were pushed in and some were thrown in. In 
view of the different sizes, shapes and character of the material deseribed 
and the manner in which the business was being carried on, we find no 
basis for declaring that due care under the cireumstences required the 
erecting of guard rails which would have rendered to a large degree the 
method of handling scrap metal in defendants’ plant impracticable. The 
evidence does not warrant the view that a guard rail was required to meet 
a danger not reasonably to be anticipated. There was no moving machin- 
ery to be guarded against such as would invoke the rule applied in Boswell 
v. Hosiery Mills, 191 N.C. 549, 182 S.E. 598. Here was merely an open- 
ing six feet long and six feet wide into which the plaintiff pushed or threw 
scrap metal. <A rail along the platform in front of the pit such as plain- 
tiff argued should have been erected, would have required that bulky 
material be lifted up to be thrown over and into the pit and small pieces 
east over. In the absence of any record of a previous accident like that 
which happened to the plaintiff, the unusual manner of plaintiff’s injury 
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could hardly have been anticipated. The law does not require om- 
niscience. . 

Whether the failure to provide guard rails is evidence of a breach of 
the duty to exercise due care depends upon the nature of the work. In 
the absence of a showing of conditions dangerous to one possessing aver- 
age intelligence and the ordinary capacity of a laborer, the employer is 
not required to provide devices which will interfere with the use of the 
place or the instrumentalities sought to be guarded, or which will make 
it unsuitable for the work required. 56 C.J.S. 986. Failure to provide a 
guard rail for a known and visible opening necessary for and continuously 
used in the employer’s business may not be imputed to the employer for 
negligence where there is no special circumstance which would render the 
work of throwing scrap metal into the opening peculiarly dangerous. 
3 Labatt’s Master & Servant 979. The employer is not required to guard 
instrumentalities in such a way as to materially interfere with their 
practical use and efficiency. FR. R.v. Bell, 149 Va. 720 (726). 

Plaintiff cites in support of his position that it was the duty of defend- 
ants to provide guard rails, West v. Tanning Co., 154 N.C. 44, 69 S.E. 
687; Lynch v. Veneer Co., 169 N.C. 169, 85 S.E. 289, and Beck v. Tan- 
ning Co., 179 N.C. 123, 101 S.E. 498. But we think the facts underlying 
the ruling in those cases are distinguishable from those in the case at bar. 

In West v. Tanning Co., supra, the plaintiff’s intestate was required 
to use a narrow walkway near large vats containing boiling water used in 
extracting tannic acid from chips of wood. This walkway was covered 
with oil and grease and the covering of the vat had decayed. Plaintiff’s 
intestate slipped on the greased surface of the platform and fell into the 
vat, and sustained injury from which he died. It was held motion for 
judgment of nonsuit was properly denied. 

In Lynch v. Veneer Co., supra, the plaintiff in that case fell into a large 
vat used for softening logs for veneering. Until shortly before plaintiff’s 
injury a piece of scantling extending ten or twelve inches above the floor 
had been placed along the side of the vat, but this had rotted and had not 
been replaced. Plaintiff was required to peel and drag logs on a narrow 
platform saturated with water, covered with slick bark and adjoining 
deep vats filled with boiling water. In handling a log plaintiff slipped 
on a piece of bark and fell into an uncovered vat. Verdict and judgment 
for plaintiff were upheld. 

In Beck v. Tanning Co., supra, plaintiff fell into a tub which he was 
filling with chipped wood for boiling in order to extract acid therefrom. 
There was evidence that obstructions were permitted in the walkways 
used which caused Beck to stumble and fall into one of the tubs. There 
was insufficient light and the cover was off the tub. It was held that the 
evidence warranted submission of the ease to the jury. 
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After a careful examination of the evidence offered by the plaintiff as 
shown by the record in this case, we are constrained to hold that it is 
insufficient to warrant submission to the jury on the issue of actionable 
negligence. The plaintiff’s injury was due to an accident for which the 
defendants cannot be held legally liable. Unfortunately for the plaintiff 
his employers had exempted themselves from the provisions of the Work- 
men’s Compensation Act, and recovery for plaintiff’s injury, which 
would otherwise have been compensable under that Act, was made to 
depend upon proof of negligence which plaintiff in this case was unable 
to furnish. 

There was error in denying defendants’ motion for judgment of non- 
suit, and the judgment must be 

Reversed. 


Jounson, J., dissenting: I have no complaint with the principles of 
law discussed in the majority opinion, but get a different impression as 
to the factual impheations of the record. 

The defendant, Alex Weinstein, referring to the job of feeding the 
press, testified: “TI realized a man of his age couldn’t do it... . When 
{ hired him I[ told him that he had no business up to the press house,— 
that wasn’t his duties,—his duties was to keep these roads clean. I never 
saw him up there, and if I had, I would have discharged him immedi- 
ately. . . . he stated he was 67 years old . . . and in my opinion he is 
older than that . . . [ certainly wouldn’t have put him feeding the press. 
I realized a man of his age could not do it.” 

The defendants’ witness Ernest Little also testified that he told the 
plaintiff on one occasion not to stay up on the press platform,—told him 
“T would go on back and do my job that the man give me, because you 
might fall into that press.” 

Yet from time to time the plaintiff was called upon to supply tempo- 
rarily for persons assigned regularly at feeding the press. This with the 
knowledge and acquiescence of the foreman, and as the defendant’s witness 
Sanders put it, “it was a matter of common knowledge that Ellison (the 
plaintiff) did from time to time supply there in feeding the press.” 

The defendants had rejected the provisions of the Workmen’s Compen- 
sation Act. This eliminated their common law defenses of assumption of 
risk and contributory negligence. With these gone, it seems to me there 
was enough evidence to take the case to the jury on the single issue of 
actionable negligence. 


Ervin and VaLentine, JJ., concur in dissent. 
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4. 


5. 


6. 


I. W. LEGGETT v. SOUTHEASTERN PEOPLE’S COLLEGE, INC. 
(Filed 12 December, 1951.) 


Appeal and Error § 8— 


A claimant may not contend in the Supreme Court for a higher priority 
for the payment of its claim than it asserted either before the receiver or 
the Superior Court on appeal, since the appeal to the Supreme Court 
ex necessitate follows the theory of the trial in the lower court. 


Receivers § 12c— 


The lien of employees for wages for the two months next preceding the 
appointment of a receiver, G.S. 55-136, does not exist so long as the prop- 
erty remains in the hands of the insolvent but arises only when the prop- 
erty of the insolvent is taken in custodia legis for the purpose of distribu- 
tion among the creditors, and though denominated a lien, in practical effect 
it is a right of priority of payment requiring neither levy upon nor seques- 
tration of property by the lienee. 


Receivers § 12c— 


The right of the United States to priority of payment of taxes out of 
the general fund of the debtor in the hands of the receiver or assignee 
attaches upon the appointment of the receiver or the date of the debtor's 
assignment for the benefit of creditors. 31 U.S.C.A. sec. 191 (R.S. 3466). 


Same— 


The receiver was appointed 12 January 1950. Held: United States in- 
come taxes for the year 1949 were due 1 January 1950, and the United 
States is entitled to priority of payment of the taxes under 31 U.S.C.A. 
sec. 191 without assessment, registration, sequestration or levy, notwith- 
standing that the taxpayer was not required to report and pay same until 
a later date. 


Courts § 12—— 


An Act of Congress adopted within the field of legislative powers granted 
to the United States Government by the Constitution is a part of the 
supreme law of the land, and constitutional and statutory provisions of 
the State in conflict therewith cannot be given effect. U. 8. Const., Art. VI, 
sec. 2. 


Receivers § 12c— 


The receiver was appointed 12 January 1950. Held: The right of the 
United States to priority of payment for income taxes for the year 1949, 
31 U.S.C.A. sec. 191, and the lien of the employees for wages for the two 
months next preceding the appointment of the receiver, G.S. 55-1386, came 
into being at the same time, and the claim for income taxes has priority, 
since the Federal statute takes precedence and since the claim of the 
employees, though denominated a lien, is not a lien on specific property so 
as to bring it within the exceptive provisions of 26 U.S.C.A. sec. 3672. 


Apprat by the United States, creditor, from Bennett, Special J., June 


Extra Term, 1951, MeckLensurea. 
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Receivership proceeding heard on the report of the receiver allowing 
and fixing the priorities of claims filed for payment. 

The defendant was adjudged insolvent and on 12 January, 1950, a 
recelver was appointed to liquidate its assets. Claims were filed as 
follows: 

(1) By employees of the corporation aggregating more than $65,000, 
claiming a lien on the assets of the corporation for the payment thereof 
under G.S, 55-136; 

(2) By the plaintiff who asserts a debt secured by mortgage; 

(3) By the Federal Government for (a) income tax, Federal insurance 
contribution and unemployment taxes, with interest, penalties, etc., in 
the amount of $4,467.38, (b) overpayments for services rendered vet- 
erans, allegedly procured by fraud, and, (c) fines imposed in criminal 
proceedings: $88,000; 

(4) By the State of North Carolina for income tax, employer’s con- 
tributions, etc., with penalties and interest in the sum of $1,417.99; and 

(5) By unsecured creditors in the amount of $27,475.31. 

The receiver disallowed the claim of the plaintiff and also the claim 
of the Government for fraudulent overpayments. He allowed the other 
claims and classified them for payment as follows: 

(1) Employees allowed $31,002.74 as secured claims under G.S. 55-136, 
classified first in order of payment, and $6,519.70, classified as unsecured 
and placed in the fourth class. 

(2) The claim by the United States for taxes in the amount of 
$3,541.29 plus interest, classified second in order of payment. 

(3) The State of North Carolina claim for taxes in the amount of 
$1,417.99, classified third in order of payment. 

(4) Unsecured claims allowed in the amount of $17,683.36, classified 
fourth in order of payment. | 

(5) United States Government fines, allowed $88,000, classified fifth 
in order of payment. 

The United States Government excepted and appealed. In its ex- 
ceptions it requested that its claim for fines imposed be classified as an 
unsecured claim to be paid in the same order as other unsecured claims. 

On the appeal the court below, in ruling on the conflicting claims to 
priority between the employees and the Federal Government and as a 
basis for its decision, found that the taxes due the Federal Government 
for the year 1949 for which the Federal Government filed claim did not 
become due until after the appointment of the receiver. It likewise, by 
consent, allowed $30,000 for overpayments made by the Federal Govern- 
ment to the defendant for services rendered veterans and, as so amended, 
affirmed the report of the receiver. The court expressly rejected the 
Government’s claim for penalties but allowed its claim for interest. 
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The United States excepted for that (1) the court erred in overruling 
its exception to the report of the receiver and entering the judgment 
which appears of record; (2) the court erroneously concluded that the 
lien on the assets of the corporation created by G.S. 55-136 in favor of 
employees for wages due for services rendered within two months next 
preceding the appointment of the receiver is entitled to priority of pay- 
ment over the claim of the United States for taxes, interest, and penalties 
for that “none of the taxes became due and payable until after the ap- 
pointment of the Receiver”; (3) the court affirmed the report of the 
receiver “insofar as it allows priority of payment of claims of employees 
for wages earned within two months preceding the date of the Receiver- 
ship, over claims of the United States for . . . overpayment of vouchers, 
because of alleged fraud on the part of” the defendant; and (4) the court 
disallowed its claim for penalties. Having so excepted, the United 
States Government appealed. 


Theron Lamar Caudle, Assistant Attorney General; Ells N. Slack, 
A. F. Prescott, Homer R. Miller, Spectal Assistants to the Attorney 
General; Thomas A. Uzzell, Jr., United States Attorney; Frances H. 
Fairley, Assistant United States Attorney; for claimant appellant. 

Covington & Lobdell for receiver appellee. 


BaRNHILL, J. The appellant, without waiving its position in respect 
thereto, withdraws its exception to the disallowance of the small amount 
of penalties claimed by it, and the first exception is general in nature, 
presenting no question for decision. 

In its appeal to the superior court and in the hearing in the court 
below on its exceptions to the report of the receiver, the appellant took 
the position that its claim for fraudulent overpayments should be classi- 
fied in the fourth class along with other unsecured claims. There was 
no exception to the receiver’s report which presented any other conten- 
tion. Even so, pending its appeal to this Court, it takes another mount 
and seeks to ride a different horse here. This it may not do. 

It is well established that a party to a suit may not change his position 
with resnect to a material matter during the course of litigation. Ail v. 
R. R., 178 N.C. 607, 101 S.E. 376; Lindsey v. Mitchell, 174 N.C. 458, 
93 S.E. 955. “Especially is this so where the change of front is sought 
to be made between the trial and the appellate courts.” Shipp v. Stage 
Lines, 192 N.C, 475, 1385 S.E. 339; Ingram v, Power Co., 181 N.C. 859, 
107 S.E. 209; Coble v. Barringer, 171 N.C. 445, 88 S.E. 518. After he 
has elected to try his case on one theory in the lower court, he may not be 
permitted to change his attitude with respect thereto on appeal. Walker 
v. Burt, 182 N.C. 325, 109 S.E. 43, and cases cited. Instead, the appeal, 
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A 


ex necessitate, must follow the theory of the trial in the court below. 
Hargett v. Lee, 206 N.C. 536, 174 S.E. 498, and cases cited; Wilson v. 
Hood, Comr. of Banks, 208 N.C. 200, 179 S.E. 660, 

It is apparent that the two claims clearly entitled to priority in pay- 
ment exceed in amount the total available assets of the insolvent corpo- 
ration. Therefore, the question whether this claim should be classified 
as an unsecured claim is, on this record, purely aeademic. Decision 
thereof should await the time when it is more clearly presented in a case 
in which it is a material issue. We therefore pass the question without 
decision other than to say the contention of the Government, made for 
the first time in this Court, that it is entitled to first priority in payment 
may not now be considered. 

As between the claims of the employees secured under the terms of 
G.S. 55-136 and the claim of the United States Government for taxes 
and interest, which is entitled to priority in payment? This is the crux 
of the controversy. The court below answered in favor of the employees. 
A careful examination of the authorities leads us to the contrary view. 

31 U.S.C.A. see. 191 (R.S, 3466) provides that “whenever any person 
indebted to the United States is insolvent ... the debts due to the 
United States shall be first satisfied . ..,” and G.S. 55-186 gives the 
employees a lien on the property of their insolvent employer in this 
language: “In case of the insolvency of a corporation . .. all persons 
doing labor or service of whatever character in its regular employment 
have a lien upon the assets thereof for the amount of wages due to them 
for all labor, work, and services rendered within two months next pre- 
ceding the date when proceedings in insolvency were actually instituted 
and begun against the corporation . . . which lien is prior to all other 
hens that can be acquired against such assets . . .” 

While the Federal statute merely uses the word “insolvent,” it is now 
well established that no right to priority of payment comes into being 
under the statute, however insolvent the debtor may be, until or unless the 
debtor is divested of possession of his property for the purpose of liquida- 
tion. In receivership proceedings, the receiver, in distributing the assets 
among the creditors, shall first pay the debts due the United States. 
It is a mere right of prior payment out of the general fund of the debtor 
in the hands of the receiver or assignee which attaches upon the appoint- 
ment of a receiver or upon the date of the debtor’s assignment for the 
benefit of creditors. Bishop v. Blach, 233 N.C. 333. 

Likewise, the lien of the employees arises upon the sequestration of the 
property of the insolvent for the purpose of liquidation, or rather the 
institution of a proceeding for that purpose. Thus the right of priority 
of payment of the claim of the United States Government and the lien 
of the employees are created and come into being contemporaneously by 


N.C. FALL TERM, 1951. 599 


LEGGETT v. COLLEGE. 


virtue of one and the same act. Neither exists so long as the property 
remains in the hands of the insolvent. Both arise when the property is 
taken in custodia legis for the purpose of distribution among the cred- 
itors. Each is a legislative directive as to such distribution. 

In the first place, however, the appellee contends that on this record 
the question is not presented for the reason there was no debt due the 
United States at the time the receiver was appointed; that since there was 
no debt due at that time, no right of priority of payment exists; that. 
the right of priority is created in respect to debts due the Government at: 
the time the property is segregated for the benefit of creditors and the 
rights and priorities of creditors are to be fixed as of that time. U.S. v. 
Marzen, 307 U.S. 200, 83 L. Ed. 1222. 

This brings us to a construction of the meaning of “debts due” as used 
in the Federal statute. The term does not connote a debt past due or in 
default. It simply means debts owed or owing; that which one contracts 
or is under legal obligation to pay; a legal charge, fee, toll, tribute, or the 
like. Webster, New Int. Dic.; Black, Law Dic., 3rd Ed. It denotes a 
state of indebtedness. U.S. v. The State Bank of N. C., 31 U.S. 29, 
8 L. Ed. 308; .V. J. v. Anderson, 203 U.S. 488, 51 L. Ed. 284; Kavanas 
v. Mead, 171 F. 2d 195. <A debt due is a debt accrued, and a debt is 
accrued when all events have occurred which fix and determine the 
liability of the debtor to the creditor. Camr. v. Oil Co., 148 F. 2d 671, 
Cert. denied 325 U.S. 881; U.S. v. Anderson, 269 U.S. 422, 70 L. Ed. 347. 

The taxes which are the subject matter of the Government’s claim are 
taxes due for the year 1949. While the taxpayer was not required to 
report and pay the same until a later date, they accrued during the year 
1949 and were payable as of the first day of January 1950. The amount 
thereof was readily ascertainable. The receiver was appointed 12 Janu- 
ary 1950. So then, at that time there was a debt due the United States 
within the meaning of 31 U.S.C.A. sec. 191. Bishop v. Black, supra; 
Price v. U. 8., 269 U.S. 492, 70 L. Ed. 373; Ill. v. Campbell, 329 U.S. 
362, 91 L. Ed. 348. 

As the Federal statute creates a right to prior payment out of the 
assets of an insolvent, and not a lien against his property, assessment, 
registration, or sequestration by levy is not required. Bishop v. Black, 
supra; U, 8, v. Okla., 261 U.S. 258, 67 L. Ed. 638; U. 8. v. Chamberlain, 
219 U.S. 250, 55 L. Ed. 204; U. 8. v. Ayer, 12 F. 9d 194; Meyersdale 
Fuel Co. v. U. 8., 44 F. 2d 487. 

Thus it appears that the respective statutes upon which the parties 
rely are in irreconcilable conflict. Both cannot be given full force and 
effect. One must yield to the other. Which takes precedence? 

An Act of the Congress adopted within the field of legislative powers 
granted to the national Government by the Constitution is a part of the 
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supreme law of the land “and the judges in every state shall be bound 
thereby, anything in the constitution or laws of any state to the contrarv 
notwithstanding.” U.S. Const., Art. VI, sec. 2. 

Hence, the priority of payment demanded by R.S. 3466, 31 U.S.C.A. 
sec. 191, cannot be set aside by State legislation. Michigan v. U. S., 317 
U.S. 338, 87 L. Ed. 312, and cases cited; U. 8. v. Texas, 314 U.S. 480, 
86 L. Ed. 356. It must be observed, notwithstanding the positive lan- 
guage of G.S. 55-1386. U.S. v. Emory, 314 U.S. 428, 86 L. Ed. 315. 

The lien of the employees is not specific or preferred in the sense 
necessary to give it precedence over the claim of the Government under 
the provisions of 26 U.S.C.A. sec. 3672. It is not a lien that may be 
recorded. Neither may there be any levy upon or sequestration of prop- 
erty by the lienee for the satisfaction thereof. It arises only upon the 
institution of an action, the purpose of which is the sequestration of the 
property in the hands of the court for the purpose of liquidation, and 
the segregation of the property by the court is for the benefit of all the 
creditors and not the employees alone. This is not sufficient to bring the 
lien within the exceptive provisions of 26 U.S.C.A. see. 3672. 

While the statute creates what is denominated a lien, it, in practical 
effect, grants to the employees of the insolvent a right of payment of the 
designated wages prior to the payment of any other claim, secured or 
unsecured. Cf. Roberts v. Manufacturing Co., 169 N.C, 27, 85 S.E. 45. 
This preference is subordinate to the right of the appellant under the 
provisions of R.S, 3466, 31 U.S.C.A. sec. 191. 

It follows that the court below erred in directing the payment of the 
secured claims of the employees prior to the payment of the claim for 
taxes and interest filed by the appellant herein. To that extent the judg- 
ment entered is modified and, as so modified, the same is affirmed. 


Modified and affirmed. 


JOE EVANS, JR., v. CREED C. MORROW axpv CREED C. MORROW. 
ADMINISTRATOR OF THE EstaTe or CREED C. MORROW, JR. 


(Filed 12 December, 1951.) 
1. Injunctions § 4f— 
Our courts will not interfere with the right of a resident of this State 
to institute and prosecute an action in another state except for compelling 
equities. 


2. Same— 


A citizen of this State will not be enjoined from instituting and prose- 
cuting a suit in another state merely because (1) of convenience or econ- 
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omy, (2) a difference in rules of practice and procedure, (3) distrust of 
the competency of the courts of the other state to do justice in cases within 
its jurisdiction. 


8. Courts § 15— 


A cause of action for wrongful death resulting from an accident occur- 
ring in another state is governed as to all matters of substantive law by 
the laws of such other state. 


4. Death § 5— 


Under the laws of South Carolina, only the executor or administrator 
may maintain an action for wrongful death. 


5. Injunctions § 4f—North Carolina court held not to have acquired prior 
jurisdiction of action for wrongful death. 


A collision occurred between a truck and an automobile in South Caro- | 
lina, resulting in the death of the driver of the car and damage to the 
truck and its eargo. The owner of the truck instituted suit here against 
the father of the driver of the car, seeking recovery on the ground of re- 
spondeat superior and the family purpose doctrine. Thereafter, the driver’s 
father qualified as administrator and instituted suit in South Carolina for 
wrongful death. Later, the father, in his representative capacity. was 
brought in as a party in the North Carolina suit. Held: The North Caro- 
lina court did not acquire prior jurisdiction of the action for wrongful 
death, and the administrator may not be enjoined from maintaining his 
suit in South Carolina on the ground that our courts acquired prior juris- 
diction of the action, or on the ground that it was the duty of the admin- 
istrator to plead his cause of action for wrongful death as a counterclaim 
in the North Carolina suit. 


6. Automobiles § 24%%b: Negligence § 15— 


Where the driver of a car is killed in a collision with a truck, the truck 
owner may sue the owner of the car individually on the theory of 
respondeat superior or, when the car owner has qualified as administrator 
of the driver, as administrator, either jointly or separately. 


7. Same— 


Where the injured party elects to sue the administrator of the tort-feasor 
in his individual capacity upon the theory of respondeat superior and not 
in his capacity as administrator, the defendant is bound by plaintiff’s elec- 
tion, and is powerless in law to compel plaintiff to sue him in his repre- 
sentative capacity. 


8. Torts § 1— 


The exercise of a legal right, in an equitable manner cannot be converted 
into a tort by a supposed wrongful intent. 


9. Injunction § 4f-—— 
A resident of this State cannot be enjoined from prosecuting an action 
in another state in an equitable manner in accordance with his legal rights 
on the ground of an asserted inequitable intent. 
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AppraL by Creed C. Morrow, Administrator of Creed C. Morrow, Jr., 
from Bennett, Special Judge, at May Term, 1951, of MecxLensure, 

Civil action in which one resident of North Carolina seeks to restrain 
another from prosecuting a judicial proceeding in South Carolina. 

For convenience of narration, Joe Evans, Jr., a resident of Mecklen- 
burg County, North Carolina, is called Evans, and Creed C. Morrow, a 
resident of Rowan County, North Carolina, is designated as Morrow. 

On 11 February, 1950, a Studebaker automobile operated by Morrow’s 
son, Creed C. Morrow, Jr., and a loaded tractor-trailer combination 
owned by Evans and driven by his duly authorized agent collided on a 
highway in Lancaster County, South Carolina, killing Creed C. Morrow, 
Jr., and damaging the tractor-trailer combination and its cargo. 

On 9 March, 1950, Evans brought an action entitled “Joe Evans, Jr., 
versus Creed C. Morrow” in the Superior Court of Mecklenburg County, 
North Carolina, to recover damages of Morrow as an individual for the 
injuries to the tractor-trailer combination and its cargo. The complaint 
in this action, which is herein called the North Carolina suit, alleges, in 
substance, that these injuries resulted from the negligent operation of the 
Studebaker by Creed C. Morrow, Jr., and that Morrow is liable to Evans 
therefor in his individual capacity for these reasons: (1) That Creed C, 
Morrow, Jr., was driving the Studebaker on a business mission for his 
father at the time of the collision; and (2) that Morrow owned and main- 
tained the Studebaker as a family purpose car and permitted it to be 
driven by his son on the occasion of the collision for family purposes. 
The answer of Morrow denies all material allegations of the complaint. 

On 15 April, 1950, Morrow qualified as administrator of Creed C. 
Morrow, Jr., in the Superior Court of Rowan County, North Carolina, 
where the decedent had his domicile. 

On 22 September, 1950, Morrow, as administrator of Creed C. Morrow, 
Jdr., brought an action against Evans under the South Carolina wrongful 
death statute in the Court of Common Pleas of Lancaster County, South 
Carolina, to recover damages for the death of his son. The complaint in 
this action, which is herein designated as the South Carolina suit, alleges, 
in substance, that the death of the intestate was occasioned by the action- 
able negligence of the driver of the tractor-trailer combination while 
carrying out a business mission for Evans. Summons was served upon 
the Chief Highway Commissioner of South Carolina as process agent of 
Evans pursuant to South Carolina law on 23 Septemher, 1950, and there- 
after, to wit, on 12 October, 1950, Evans filed an answer in the South 
Carolina suit, denying the material allegations of the complaint and. 
pleading a counterclaim against the administrator for the injuries to the 
tractor-trailer combination and its cargo. 
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Meantime, to wit, on 9 October, 1950, Judge George B. Patton, acting 
on motion of Evans, entered an order in the North Carolina suit author- 
izing Evans to bring Morrow, as administrator of his son, into that suit 
as a party defendant by summons, and to file an amended complaint in it 
seeking damages from Morrow for the injuries to the tractor-trailer com- 
bination and its cargo in both his individual and his representative ca- 
pacities. On 2 May, 1951, this order was affirmed by the North Carolina 
Supreme Court, which reviewed it on the appeal of Morrow, as adminis- 
trator, who had entered a special appearance before Judge Patton and 
opposed the entry of the order on the ground that the court had no juris- 
diction under G.S. 1-78 to make him a party in his representative capacity 
to an action In any county other than Rowan, the county of his qualifica- 
tion. Hvans v. Morrow, 233 N.C. 562, 64 S.E. 2d 842. Evans has not yet 
caused summons to be served on Morrow, as administrator, in the North 
Carolina suit, or filed an amended complaint in that suit asking relief 
against Morrow in his representative capacity. 

The persons qualified to testify as witnesses in litigation arising out of 
the collision between the Studebaker car and the tractor-trailer combina- 
tion are equally divided in residence between North Carolina and South 
Carolina. 

The South Carolina suit was set for trial on 16 May, 1951. Six days 
earlier, Judge Harold K. Bennett, acting on an ex parte application of 
Evans, issued an order in the North Carolina suit temporarily restraining 
Morrow, as administrator, from prosecuting the South Carolina suit, and 
requiring Morrow, as administrator, to show cause before him in the 
Superior Court of Mecklenburg County, North Carolina, on 22 May, 
1951, why the restraining order should not be continued in force until 
the final determination of the North Carolina suit. Morrow, as adminis- 
trator, entered what he called “a special appearance” before Judge Ben- 
nett on the show-cause day, and opposed the continuance of the restrain- 
ing order on these grounds: That the court had no jurisdiction of him in 
his representative capacity because summons had not been served on him 
as administrator; and that the continuance of the restraining order could 
not be justified on the merits. 

On the show-cause day, Judge Bennett found facts conforming to those 
stated above, and made this declaration respecting adjective law: North 
Carolina procedure makes it certain that all matters in controversy be- 
tween Evans and Morrow in his representative capacity as well as all 
matters in controversy between Evans and Morrow in his individual 
capacity can be determined in the North Carolina suit, whereas South 
Carolina procedure leaves it doubtful whether Morrow as an individual 
can be served with summons, or made a party to the South Carolina suit 
between Morrow, administrator, and Evans at the instance of Evans. 
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Judge Bennett thereupon concluded that it would be “unjust and inequi- 
table” for Morrow, administrator, to prosecute the South Carolina suit 
against Evans for these reasons: 

1. That Evans will be put to extra expense and inconvenience in de- 
fending the South Carolina suit if the administrator is not compelled to 
litigate his claim against Evans for damages for the wrongful death of 
his intestate in the North Carolina suit. 

2. That Evans will be deprived of the advantages of the more favorable 
procedural rules applicable to the North Carolina suit if the adminis- 
trator is permitted to prosecute the South Carolina suit. 

3. That the South Carolina court may render a decision in respect to 
legal responsibility for the collision different from that of the North 
Carolina court in the event both actions proceed to trial. 

4, That the Superior Court of Mecklenburg County, North Carolina, 
acquired prior jurisdiction of the wrongful death action when Evans sued 
Morrow individually in the North Carolina suit. 

5. That it was the duty of Morrow as administrator to make himself a 
party defendant in the North Carolina suit, and to plead the cause of 
action for wrongful death as a counterclaim in it instead of bringing the 
South Carolina suit. 

6. That the administrator brought the South Carolina suit with intent 
to deprive Evans of the beneficial provisions of North Carolina pro- 
cedure, and to confuse, frustrate, and forestall the North Carolina suit. 

Judge Bennett thereupon entered judgment in the North Carolina suit 
permanently enjoining Morrow, as administrator, from prosecuting the 
South Carolina suit against Evans; and Morrow, as administrator, ex- 
cepted to such judgment and appealed, assigning errors. 


Smathers & Carpenter and William B. Webb for plaintiff, Joe Evans, 
Jr., appellee. | 

Frank H. Kennedy and Marcus T. Hickman for Creed C. Morrow, 
admimstrator of Creed C. Morrow, Jr., appellant. 


Ervin, J. Where a sufficient equitable ground is shown, the Superior 
Court has power as a court of equity to enjoin a citizen of this State 
subject to its jurisdiction from prosecuting a judicial proceeding against 
another citizen in another state. Wuwerse v. Thomas, 145 N.C. 261, 59 
S.E. 58, 15 L.R.A. (N.S.) 1008, 122 Am. S. R. 446. As a general rule, 
however, citizens of this State are free to go into other states to pursue 
such remedies and secure such relief as may there be available. 28 Am. 
Jur., Injunctions, section 204. In consequence, the question on this 
appeal is whether the plaintiff showed a sufficient equity in the court 
below to deprive the appellant of a legal right commonly possessed by 
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citizens. Boston & M. R. R. v. Whitehead, 307 Mass. 106, 29 N.E. 2d 
916, 

These propositions are well established in this field of equity juris- 
prudence: 

1. A court of equity will not restrain a citizen from invoking the aid 
of the courts of another state simply because it may be somewhat more 
convenient or somewhat less expensive to his adversary to compel him 
to earry on his litigation at home. Carpenter v. Hanes, 162 N.C. 46, 77 
S.E. 1161, Ann. Cas, 1915 A, 332; McWhorter v, Williams, 228 Ala. 
632, 155 So. 309; Illinois Lafe Ins. Co. v. Prentiss, 277 Ill. 388, 115 N.E. 
554; Mason v. Harlow, 91 Kan, 807, 189 P. 384; Boston & M. R. R. v. 
Whitehead, supra; Paramount Pictures v. Blumenthal, 256 App. Div. 
756, 11 N.Y.S. 2d 768; American Express Co. v. Fox, 185 Tenn. 489, 
187 S.W. 1117, Ann. Cas. 1918 B, 1148. 

2. A court of equity will not grant an injunction against an action in 
another state on the ground that the rules of practice and procedure in 
the state where the injunction is asked may differ from those which 
obtain in the state where the action is brought. Carpenter v. Hanes, 
supra; Standard Oil Co. of Lowsiana v, Reddick, 202 Ark. 398, 150 S.W. 
2d 612; Bavuso v. Angwin, 166 Kan. 469, 201 P. 2d 1057; Missour 
Kansas Texas R. Co. v. Ball, 126 Kan. 745, 271 P. 318; New Orleans 
Brewing Co. v. Cahall, 188 La. 749, 178 So. 339, 115 A.L.R. 231; Lan- 
caster v, Dunn, 153 La. 15, 95 So. 385; Boston & M, R. BR. v. Whitehead, 
supra; Tre-State Transit Co. of Louisiana v. Mondy, 194 Miss. 714, 
12 So. 2d 920; EF. J. Platte Fisheries v. Wadford, 170 Miss, 617, 155 So. 
161; Delaware, L. &d W. R. Co., 300 Pa, 291, 150 A. 475, 69 A.L.R. 588; 
Chicago M. & St. P. Ry. Co. v. McGinley, 175 Wis. 565, 185 N.W. 218. 

3. A court of equity will not enjoin judicial proceedings in the court 
of another state through distrust of the competency of such court to do 
justice in cases within its jurisdiction. Carpenter v. Hanes, supra; Jones 
v. Hughes, 156 Iowa 684, 187 N.W. 1023, 42 L.R.A. (N.S.) 502; New 
Orleans Brewing Co. v. Cahall, supra; Missourt P. BR. Co. v. Harden, 
158 La. 889, 105 So. 2; Columbian Nat. Life Ins. Co. v. Cross, 298 Mass. 
47,9 N.E. 2d 402; United States Fire Ins. Co. v. Fleenor, 179 Va. 268, 
18 S.E. 2d 901. 

Under these rules, the first, second, and third grounds assigned for the 
issuance of the injunction in the case at bar do not disclose any equities 
entitling Evans to such relief. 

There is no basis for the conclusion that the Superior Court of Meck- 
lenburg County acquired prior jurisdiction of the wrongful death action 
when Evans sued Morrow individually in the North Carolina suit. All 
matters of substantive law relating to the wrongful death action are 
governed by the law of South Carolina, where the fatal accident occurred. 
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Wise v. Hollowell, 205 N.C. 286, 171 S.E. 82. Under that law, nobody 
can sue to enforce a cause of action for death by wrongful act except the 
executor or administrator of the decedent. Code of Laws of South Caro- 
lina, 1942, section 412; Harrill v. R. R., 1382 N.C. 655, 44 S.E. 109; In re 
Mayo’s Estate, 60 S.C. 401, 38 S.E. 634, 54 L.R.A. 660; Edgar v. Cas- 
tello, 14 8.C. 20, 837 Am. R. 714; Heath v. Smyther, 19 F. Supp. 1020. 
For this reason, Evans conferred no power whatever upon the Superior 
Court of Mecklenburg County to try and determine the wrongful death 
action by suing Morrow as an individual for the injuries to the tractor- 
trailer combination and its cargo. Journigan v. Ice Co., 233 N.C. 180, 
63 S.E. 2d 183; Bennett v. R. #., 159 N.C. 345, 74 S.E. 883. As the 
question does not arise on the present record, we express no opinion a6 to 
whether the injunction would have been proper if the North Carolina 
court had obtained jurisdiction of the wrongful death action prior to the 
South Carolina court. 

There is likewise no foundation for the somewhat novel notion that it 
was the duty of Morrow as administrator to make himself a party defend- 
ant in the North Carolina suit, and to plead the cause of action for 
wrongful death as a counterclaim in it instead of bringing the South 
Carolina suit. This is plain when due heed is paid to the significant 
circumstances that Evans seeks to hold Morrow individually lable to 
him for the supposed negligence of Creed C. Morrow, Jr., under the 
family purpose rule and the respondeat superior doctrine, and that 
Morrow as administrator stands in the shoes of Creed C. Morrow, Jr. 
These things being true, Evans had an absolute legal right to pursue 
either of these courses at his election: (1) To sue Morrow, the individual, 
and Morrow, the administrator, jointly; or (2) to sue Morrow, the indi- 
vidual, or Morrow, the administrator, separately. Hough v. R. R., 144 
N.C. 692, 57 S.E. 464; Miller v. Strauss, 38 Ga. App. 781, 145 S.E. 501; 
Martin v. Starr, 255 Ill. App. 189; 57 C.J.S., Master and Servant, section 
579; 61 C.J.8., Motor Vehicles, section 500. Evans elected to sue Mor- 
row, the individual, separately when he brought the North Carolina suit. 
This election was binding on Morrow, the administrator, who was power- 
less in law to compel Evans to sue him in his representative capacity. 
Charnock v. Taylor, 223 N.C. 369, 26 S.E. 2d 911, 148 A.L.R. 1126; 
Hough v. R. R., supra; 57 C.I.S., Master and Servant, section 613. 

The statements in the judgment relating to the supposed intent of the 
administrator in bringing the South Carolina suit constitute factual 
inferences rather than legal conclusions. The inferences are non sequi- 
turs of the facts found by the court. Moreover, they are immaterial to 
the controversy on the present record. Since the administrator exercised 
his legal right in an equitable manner, his supposed intent did not con- 
vert his innocent acts into inequitable conduct. 
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For the reasons given, the judgment is reversed, and the injunction 
is vacated. 
Reversed. 


MAUDE GRAY EFIRD vy. PAUL H. EFIRD, JR., JOHN EH. EFIRD, MAY 
GRAY EFIRD MASON anp JENNIE ANN EFIRDI ALLEN, INDIVIDUALLY 
AND AS EXECUTORS UNDER THE LAST WILL AND TESTAMENT OF PAUL H. 
EFIRD, SR. 

(Filed 12 December, 1951.) 

1. Wills § 31— 


The intention of testator as gathered from the entire instrument is the 
primary object in interpreting the will, and must be given effect unless 
contrary to some rule of law or at variance with public policy. 


2. Wills § 338a——Language of will in this case held sufficient to constitute 
devise by implication. 


Title to one of the lots constituting the home place was in testator’s name 
individually. In two items he referred to the property as held by him and 
his wife as tenants by entirety and stated that she would automatically 
own the estate, and gave her all furniture and household effects therein, 
and also bequeathed to her a part of his general estate. By later item he 
stated that “after the above properties which have been given to my wife” 
the remainder should be divided equally among his four children. Held: 
There was not merely an incorrect description of an instrument extrinsic 
to the will but also language evincing the unmistakable intent of testator 
that his wife should have the home place, and such intent must be given 
effect. 


AppraL by defendants from Patton, Special Judge, October Civil 
Term, 1951, of MeckLenBurRa. 

This is an action brought pursuant to the provisions of the Uniform 
Declaratory Judgment Act, G.S. 1-253, et seg., for the construction of 
certain provisions contained in the last will and testament of the late 
Paul H. Efird, Sr., which instrument has been duly probated in the office 
of the Clerk of the Superior Court of Mecklenburg County, North Caro- 
lina. The pertinent parts of the will read as follows: 

“Trem III. Upon my death, if my wife, Maude Gray Efird, be living, 
she will automatically own our home place located at 224 Hermitage 
Road, Charlotte, North Carolina, and any other real estate that she and 
I may own as tenants by the entirety. I give and bequeath to my said 
wife, Maude Gray Efird, any automobile or automobiles that I may own 
at the time of my death and also all of my right, title and interest in and 
to all furniture, household effects and other tangible property eontained 
in our family residence, to be hers absolutely and forever. 
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“Irem IV. After the personalty hereinabove bequeathed to my wife 
has been given to her, and she has received the real estate that may be 
owned at the time of my death by her and me as tenants by the entirety, 
and after the debts of my estate shall have been paid from the corpus of 
my general estate, but before any death, inheritance or estate taxes shall 
have been considered or taken into effect, my said wife, Maude Gray 
Efird, shall have, and I hereby give, bequeath and devise to her outright, 
a two-sixths interest in all of my estate. 

“Irem V. After all of my debts shall have been paid, and after the 
above properties shall have been given to my wife, and after all death, 
estate, inheritance or other similar taxes and duties shall become payable 
with respect to any property passing to any beneficiary hereunder or 
with respect to the proceeds of any policy or policies of insurance on my 
life or with respect to any other property which shall be included in my 
gross estate, for the purpose of such taxes and any and all other taxes 
properly chargeable against my estate, or any beneficiary hereunder, shal} 
have been paid, from what is then left in my estate, no part of the said 
taxes to be charged to any particular beneficiary,—then what remains of 
my estate shall be divided one-fourth to my daughter, May Gray Efird 
Mason; one-fourth to my daughter, Jennie Ann Efird Allen; one-fourth 
to my son, Paul H. Efird, Jr.; and one-fourth to my son, John E, Efird. 
If any one of these, my children, shall predecease me, then the portion of 
my estate that would have gone to such deceased child of mine shall go 
to his or her issue, the issue of any deceased child to take what his or her 
parent would have taken had he or she not predeceased me.” 

The controversy arises out of the fact that the testator was under the 
impression that his home place located at 224 Hermitage Road, Charlotte, 
North Carolina, where he and his wife, the plaintiff, had lived for more 
than twenty-five years prior to his death, on 23 September, 1948, was 
owned by them as tenants by the entirety, when as a matter of fact, one 
of the two lots comprising the home place, being Lot 1 in Block 3A, of 
Myers Park, and the one on which the residence is located, valued at 
$30,000, had not been held by the parties as tenants by the entirety, but 
by Paul H. Efird, Sr., individually. The other lot adjacent thereto 
which is vacant, except for the outhouses and garage located thereon, was 
conveyed to and held by Paul H. Efird and his wife, Maude Gray Efird, 
as tenants by the entirety. 

When this cause came on to be heard, the parties waived a trial by jury 
and agreed that the court should hear the evidence, find the facts, and 
enter judgment. The court found as a fact, and concluded as a matter 
of law, that Paul H. Efird, Sr., by his last will and testament devised to 
his wife, Maude Gray Efird, among other things, Lot 1 in Block 3A of 
Myers Park, together with the house located thereon, and that she is the 
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owner thereof in fee simple. The court further held that no part of the 
value of the aforesaid Lot 1, together with the house located thereon, 
shall be charged to the said Maude Gray Efird in arriving at the “two- 
sixths’ interest” in all of his estate, bequeathed and devised to the wife 
in Item IV of the aforesaid last will and testament. 

From the judgment so entered, the defendants appeal, and assign error. 


David J. Craig, Jr., for defendants, appellants. 
Pierce & Blakeney and Richard E. Wardlow for plaintiff, appellee. 


Denny, J. The primary object in interpreting a will is to ascertain 
what disposition the testator intended to make of his estate. Bank v. 
Brawley, 231 N.C. 687, 58 S.E. 2d 706; Carroll v. Herring, 180 N.C. 
369, 104 S.E. 892. Consequently, the intention of the testator is the 
polar star that must guide the courts in the interpretation of a will. 
Buffaloe v. Blalock, 282 N.C. 105, 59 S.E. 2d 625; Elmore v. Austin, 232 
N.C. 18, 59 S.E. 2d 205; Cannon v. Cannon, 225 N.C. 611, 36 8.E. 2d 17; 
Holland v. Smith, 224 N.C. 255, 29 S.E. 2d 888. This intention is to be 
gathered from a consideration of the will from its four corners, and this 
intention should be given effect, unless contrary to some rule of law or 
at variance with public policy. Coppedge v. Coppedge, 234 N.C. 173, 
66 S.E. 2d 777; House v. House, 231 N.C. 218, 56 S.E. 2d 695; Willtams 
v. Rand, 223 N.C. 784, 28 S.E. 2d 247; Heyer v. Bulluck, 210 N.C, 321, 
186 S.E, 356. 

Furthermore, Stacy, C. J., speaking for the Court in the case of Bank 
v. Corl, 225 N.C. 96, 33 S.E. 2d 6138, said: “The intention of the testator 
is his will. This intention is to be gathered from the general purpose of 
the will and the significance of the expressions, enlarged or restricted 
according to their real intent. In interpreting a will, the courts are not 
confined to the literal meaning of the words. A thing within the inten- 
tion is regarded within the will though not within the letter. A thing 
within the letter is not within the will if not also within the intention.” 

In construing the instrument before us, what do we find to be the 
intention of the testator with respect to the disposition of his property ? 

In the first place, it is clear that when the testator wrote Item III of 
his will, he was under the erroneous impression that he and his wife 
owned their home place, located at 224 Hermitage Road, Charlotte, North 
Carolina, as tenants by the entirety. Being under this impression, he 
stated that the property upon his death, if his wife, Maude Gray Efird, 
be living, she would automatically own the property. He then proceeded 
to bequeath to her any automobile or automobiles that he might own at 
the time of his death and also all of his right, title and interest in and 
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to all furniture, household effects, and other tangible property contained 
in their family residence, to be hers absolutely and forever. 

In Item IV of his will, the testator provided that after the personalty 
bequeathed in Item III of his will had been given to his wife, and she 
had received the real estate that might be owned at the time of his death 
by them as tenants by the entirety, and after the debts of his estate were 
paid from the corpus of his general estate, but before any death, inherit- 
ance, or estate taxes shall be considered or taken into account, his wife, 
Maude Gray Efird, should have two-sixths or one-third interest in all 
his estate. Again it is clear that the testator did not intend for the home 
place to constitute a part of the estate at the time of this division. He 
was under the impression that when this division would take place, his 
wife would be the absolute and fee simple owner of the property. 

Even so, he did not stop there. He included an additional provision in 
Item V of his will, directing the payment of death, estate, inheritance and 
other similar taxes and duties, properly chargeable against his estate, 
“after all my debts shall have been paid, and after the above properties 
shall have been given to my wife.” In other words, “the above prop- 
erties,” which “properties” necessarily include the home place, must first 
be set apart and given to his wife, and then out of the remainder of the 
estate the taxes properly chargeable against the estate were to be paid. 
He further provided that when such taxes were paid, no part thereof 
should be charged against any particular beneficiary under his will. 
Finally, the net remaining assets in the estate were to be divided equally 
among his four children. 

We are not inadvertent to the rule, which the appellants contend is 
controlling here, to the effect that where “a testator erroneously recites 
that he has made some disposition of property belonging to him by an 
instrument other than the will, it is held that such recital is merely an 
incorrect description of an instrument extrinsic to the will and may not 
operate as a gift by implication.” 57 Am. Jur., Wills, section 1198, 
page 784. We think this rule would be applicable in the instant case if 
the plaintiff had to rely exclusively on the provisions of [tems III and IV 
of the will. In these items, the testator does not refer to the real estate 
held by the entireties as a gift or devise, but merely as passing to his 
wife, but in Item V of the will he said: “after the above properties shall 
have been given to my wife,” the various taxes, properly chargeable 
against the estate should be paid, and the remainder of his estate divided 
among his four children named therein. 

A eareful consideration of the entire will leads us to the conclusion 
that in using the language contained in Item V of the will, the testator 
intended to give whatever interest he might have in the properties re- 
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ferred to in Items III and IV of his will, to his wife, and that such inten- 
tion should be made effective. 

In the case of Kerr v. Girdwood, 188 N.C. 473, 50 S.E. 852, 107 Am. 
S. R. 551, the testatrix left a will in which she said: “I wish to record 
the wishes of my darling husband . . . At my death he wished the two 
laundry properties to be sold, .. . and the proceeds of the sale to be 
equally divided between his sister (if living) and his brothers, who are 
living.” No other disposition of these properties was made by the testa- 
trix. In construing the above provisions of the will, Brown, J., in speak- 
ing for the Court said: “Are these words testamentary in character, or 
merely a recital of an occurrence which had taken place between her and 
her husband? After carefully considering the entire will, in the light of 
the authorities, we have concluded that it was the intention of the testa- 
trix in employing these words that they should have a testamentary effect, 
and that the language employed by her is of such legal efficacy that the 
law can give force to it and execute her intention. . . . There is nothing 
in the entire will inconsistent with the purpose to give the laundry prop- 
erties in accordance with her husband’s wishes. To refuse to give them 
effect would be at variance with her plain intent. No particular form 
of expression is necessary to constitute a legal disposition of property. 
Underhill on Wills, sections 37-43; Schouler, sections 262, 263; Alston 
v. Davis, 118 N.C. 202. Although apt legal words are not used and the 
language is inartificial, the court will give effect to it where the intent is 
apparent as that of the testatrix in this will.” In re Edwards’ Will, 172 
N.C. 369, 90 S.E. 418; In re Will of Margaret Deyton, 177 N.C. 494, 
99 S.E. 424; Burcham v. Burcham, 219 N.C. 357, 13 S.E. 2d 615. 

In Burcham v. Burcham, supra, where, in giving effect to a devise by 
implication, the Court said: “While a devise or bequest by implication 
should not be presumed except upon cogent reasoning and where necessary 
to carry out the intent of the testator, the doctrine is well established in 
the law.” The Court quoted with approval the following statement from 
Parker v. Tootal, 11 H. S. Cas. 148, 161: “If a reading of the whole will 
produces a conviction that the testator must necessarily have intended an 
interest to be given which is not bequeathed by express and formal words, 
the court may supply the defect by implication, and so mould the lan- 
guage of the testator as to carry into effect, so far as possible, the inten- 
tion which it is of opinion that he has on the whole will sufficiently 
declared.” 

In 57 Am. Jur., Wills, section 1192, page 782, et seq., it is stated: “A 
bequest or devise may be made by mere implication, unless the implica- 
tion violates public policy or some established rule of law, but to raise 
such implication it must be necessary to do so in order to carry out a 
manifest and plain intent of the testator which would fail unless vhe 
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implication is allowed. Gifts by implication are not favored, and cannot 
rest upon conjecture. Such a gift will not be inferred from mere silence, 
but must be founded on expressions in the will, and is only admitted as a 
means of carrying out what the testator appears on the whole to have 
really meant, but failed somehow to express as distinctly as he should 
have done. It has been said that the probability of an intention to make 
the implied gift must be so strong that an intention contrary to that 
which is imputed to the testator cannot be supposed to have existed in 
his mind. On the other hand, it is not required that the inference be 
absolutely irresistible; it is enough if the circumstances, taken together, 
leave no doubt as to the testatorial intention, and in some cases it is said 
that the implication may be drawn from slight circurnstances appearing 
from the will.” See also 69 C.J., Wills, section 1123, page 69, citing 
Kerr v. Girdwood, supra, and Ferrand v. Jones, 37 N.C. 633. 

The judgment of the court below is 

Affirmed. 


STATE v. HUBERT TEW. 
(Filed 12 December. 1951.) 


1. Criminal Law § 38d— 


Photographs of fingerprints and of the glass at the scene from which 
they were taken, and of other related objects, are corapetent for the pur- 
pose of explaining the testimony of the State’s fingerprint expert witness. 


2. Criminal Law § 8ic (3)— 


Testimony of the State’s fingerprint expert that the fingerprints photo- 
graphed by him were compared with those of defendant taken by some other 
person at a local prison camp cannot be held for prejudicial error as 
putting defendant’s character in evidence when it appears that defendant 
on cross-examination brought out testimony that the fingerprints corre- 
sponded with many others of defendant that the officers had in their files. 
and further that testimony was admitted without objection that defendant 
had stated he had learned “after being arrested for different cases” to 
keep his mouth shut. 


3. Criminal Law § 52a (3)— 


Expert testimony to the effect that defendant's fingerprints corresponded 
with those taken at the scene of the crime, together with evidence tending 
to show that the prints found at the scene could have been impressed only 
at the time the offense was committed, is held sufficient to show that de- 
fendant was either the perpetrator or was present and participated in the 
-ommission of the crime, and therefore is sufficient to withstand motion 
tu nonsuit. 
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AppraL by defendant from Sharp, Special Judge, at August Term, 
1951, of JoHNsTON. 

Criminal prosecution upon bill of indictment, found by grand jury at 
said August Term, 1951, containing two counts charging, in substance, 
that on 12 January, 1949, defendant (1) did unlawfully, willfully and 
feloniously break and enter a certain dwelling house and building with 
intent to steal certain personal property of Mrs. P. T. George, and (2) 
did feloniously steal and carry away certain personal property of Mrs. 
P. T. George of the value of four hundred dollars then and there found, 
contrary to the statute, etc. 

Defendant pleaded not guilty. 

And upon the trial in Superior Court, the State offered testimony of 
Mrs. P. T. George and her daughter tending to show: That in January, 
1949, Mrs. George was in service station business, with a place of busi- 
ness on road 701, thirteen miles from Smithfield, N. C.; that her home 
was in sight of, but some distance across the highway from the service 
station; that she carried a line of groceries in the service station; that 
she locked there, and left for her home about 6 or 6:30 o’clock on night 
of 18 January, 1949; that about 7:30 o’clock same night she and her 
daughter left home to visit a home in which a death had occurred, and, 
in returning about 11 o’clock, passed by the service station, and saw that 
the door to it was closed; that next morning, about 7 o’clock, pursuant to 
information received, she and her daughter went to the filling station 
and found that the upper part of the glass in the front door was broken 
out, apparently with a piece of iron seen nearby, and the building entered, 
and groceries and other property of the value of about $350.00 had been 
taken therefrom; that the glass had fallen on inside of the building; that 
the sheriff’s department was notified, and pending the arrival of officers 
no one entered the building; and that officers came, and a representative 
of the S.B.IJ. arrived in about an hour and a half. 

Mrs. George also testified: “I did not know the defendant at the time. 
I had not ever seen him before, as I remember . . . I stayed in my store 
every day along at the time of this robbery, without I would have to go 
to town and then I would get somebody to stay for me.” 

The State also introduced as a witness a representative of the State 
Bureau of Investigation, held by the court to be a fingerprint expert, who 
testified that he visited the scene of the alleged crime on 13 January, 
1949, and processed broken glass found there for fingerprints. 

- His testimony, on direct examination, admitted over general objections 
by defendant, tends to show, summarily stated, that fingerprints described 
by him were lifted from the broken glass, and photographed; that when 
these prints were compared with fingerprints of Hubert Tew, previously 
taken by some other person, at a local prison camp, and then on file in 
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the files of the Bureau, they corresponded therewith, and that after de- 
fendant’s arrest he, the representative of the Bureau, took other finger- 
prints from the hand of defendant, and same corresponded with the 
fingerprints lifted from the broken pieces of glass, and with those on file 
in the files of the Bureau. 

Then this witness, under cross-examination, and w:thout objection by 
defendant, testified in pertinent part: “As to whether I say I had some 
fingerprints of this man in my file at the time this crime was committed, 
yes Sir, he had been previously arrested for several other offenses. As 
to your not asking me what he had been previously arrested for, but 
whether I had the fingerprints of this man in my file up there, yes Sir, 
I do. I will be glad to tell the jury why I waited for three years when 
L say that these fingerprints are identical, before I came down here and 
asked for a trial of this cause; besides the fingerprints of the defendant 
we found also some fingerprints on a piece of jagged glass which were not 
the defendant’s, so that we knew that there was another subject in the 
ease, and after we learned that this defendant’s fingerprints were identical 
with part of the fingerprints, we attempted then to get identification on 
the second subject who was in the case, and we never were convinced or 
been able to satisfy ourselves who the other person was. Therefore for 
that reason we finally brought this case to court and try only this one 
defendant in the case . . . I come down here and took his fingerprints 
for that purpose. I did not come down here today with the fingerprints 
which I had in that file up there at the time the crime was committed, of 
this man. I come down here with the photographs of the prints which I 
took of the defendant . . . up here in jail several days ago. I certainly 
am attempting to tell that jury that those fingerprints in my office up 
there are the same as the prints I took when he was in jail up there. 
The fingerprints which I developed, they are not only identical with the 
fingerprints which I took several days ago in the county jail, but they 
are identical with many other fingerprints we have of the defendant in 
our files . . . I don’t understand the question of how many other finger- 
prints I compared this defendant’s with in this particular case, those 
which I took off of the glass, and those I had in my file. I did not make 
any comparison with his fingerprints which I had in my file in Raleigh, 
and those which I took off of the glass, with the other 5,000 fingerprints 
I have testified I have taken; . . . I compared his prints with the prints 
which I developed from the glass ... I had a conversation with this 
defendant in jail the day I come down here... I did not take the 
fingerprints that are in my office in Raleigh of the defendant. JI know 
whether they are his fingerprints or some one else’s; I compared those 
also . . . whether I don’t have them here in court today either, no, Sir, 
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I have his criminal record, but I don’t have his fingerprints, nor any of 
the ones that are on file... .” 

Then the witness, on re-direct examination, and without objection, con- 
tinued: “There are more than five sets of the defendant’s fingerprints in 
our files; I don’t recall exactly how many. They were all together at the 
time of this alleged robbery in the files with the State Bureau of Investi- 
gation.” 

And then the witness, likewise without objection, stated: “I talked to 
the defendant in jail. When I asked him about the commission of this 
erime ... he said ‘I will keep everything I know to myself, and you 
keep everything you know to yourself ...I have learned that after 
being arrested for different cases that it is best to keep your mouth shut.’ ”’ 

A deputy sheriff, as witness for the State, corroborated the last witness 
as to statement by defendant. He also testified without objection that 
defendant, when arrested, “proclaimed his innocence”; and that since 
this case came up he had heard he had been in trouble and served some 
time on the roads. 

The State introduced in evidence card containing fingerprints of de- 
fendant taken in jail; cards used by the expert to illustrate his testimony ; 
and the lift used in preparation of fingerprints. Objection by defendant. 
Overruled. Exception. 

Defendant moved for judgment as of nonsuit at the close of the State’s 
evidence. The motion was overruled and defendant excepted. 

Defendant offered no evidence. 

Verdict: Guilty as charged in bill. 

Judgment: On the count of house-breaking, confinement in Central 
Prison for a term of not less than 2 years and not more than 3 years; 
and, on the count of larceny, sentence of 18 months in the common jail 
of the county, and assigned to work the roads under the supervision of the 
State Highway and Public Works Commission,—the jail sentence being 
suspended on condition stated. 

Defendant appeals to Supreme Court and assigns error. 


Attorney-General McMullan and Assistant Attorney-General Love for 
the State. 


E.R. Temple, Jr., and Jane A. Parker for defendant, appellant. 


Winzorne, J. Appellant lists sixty-four assignments of error in the 
record on this appeal, of which thirty are based upon exceptions to the 
admission of evidence, and twenty-five or more upon exceptions to the 
charge of the court,—covey shots, so to speak. Upon these, ten questions 
are stated in brief of appellant, as being involved. We find, however, 
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upon careful consideration, that only a few of them require express 
treatment. 

1. Defendant in his brief contends that the court erred in admitting 
into evidence “pictures of the glass, fingerprints and other objects in 
explanation of the testimony of the witness,” the fingerprint expert. This 
contention is based upon numerous exceptions. It is without merit. 

While the decisions of this Court uniformly hold that in the trial of 
cases, civil or criminal, in this State, photographs may not be admitted 
as substantive evidence, Honeycutt v. Brick Co., 196 N.C. 556, 146 S.E, 
227; S. v. Perry, 212 N.C. 538, 193 S.E. 727, the decisions hold that 
where there is evidence of the accuracy of a photograph, a witness may 
use 1t for the restricted purpose of explaining or illustrating to the jury 
his testimony relevant and material to some matter in controversy. See 
S. v. Gardner, 228 N.C. 567, 46 S.E. 2d 824, citing cases. 

Among the cases there cited is H/liott v. Power Co., 190 N.C. 62, 128 
S.E. 730, in which this Court said: “Plaintiff excepted because certain 
pictures were submitted to the jury. All of these pictures were used to 
explain the witnesses’ testimony to the jury. It was not error for the 
court to allow the jury to consider the pictures for this purpose and to 
give them such weight, if any, as the jury may find they are entitled to 
in explaining the testimony.” 

Defendant cites and relies upon S. v. Hooks, 228 N.C. 689, 47 S.E. 2d 
234, and S. v. Palmer, 230 N.C. 205, 52 S.E. 2d 908. It does not seem, 
however, that the decisions in these cases are in conflict with the prin- 
ciples hereinabove stated. 

2. The next group of assignments of error treated in defendant’s brief 
is based upon exceptions to testimony of the representative of the State 
Bureau of Investigation, the fingerprint expert, given on direct examina- 
tion as to comparison of fingerprints lifted from the broken glass at the 
scene of the alleged crime, and photographed by him, with fingerprints 
of Hubert Tew, the defendant here, taken by some other person, at a local 
prison camp, and then on file im the files of the Bureau, and that they 
corresponded. It is noted that when the testimony was admitted, defend- 
ant entered a general objection. But in the brief of defendant the objec- 
tion 1s expressly limited to the effect of the testimony, that is, that, by 
the admission of it, “defendant’s character was placed in issue . . . with- 
out legal justification.” It is contended that by this testimony the Jury 
was informed that defendant had previously served in a prison camp— 
which had the effect of bringing his character in issue. 

The well settled rule, as restated by Denny, J., in S. v. Godwin, 224 
N.C. 846, 32 S.E. 2d 609, that when incompetent evidence is admitted 
over objection and the same evidence has theretofore cr thereafter been 
admitted without objection, the benefit of the objection is ordinarily lost; 
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but, as stated by Brogden, J., in Shelton v. R. R., 193 N.C. 670, 139 S.E. 
232, “The rule does not mean that the adverse party may not, on cross- 
examination, explain the evidence, or destroy its probative value, or even 
contradict it with other evidence, upon peril of losing the benefit of his 
exception.” 

Applying this rule, as so interpreted, to the situation in hand, if it be 
conceded that the testimony to which objection was made is objectionable, 
testimony to the same effect was brought out on cross-examination. More- 
over, it appears that the cross-examination was not kept within the 
bounds of the rule as above stated. It developed testimony that the State 
Bureau of Investigation had five sets of fingerprints of defendant in its 
files. And, indeed there is testimony, admitted without objection, that 
defendant stated that he had learned “after being arrested for different 
cases that it is best to keep your mouth shut.” Hence on this record 
these assignments of error fail to show prejudicial error. 

8. The assignment of error based upon exception to denial of defend- 
ant’s motion for judgment as of nonsuit was properly overruled. S. v. 
Huffman, 209 N.C. 10, 182 S.E. 705; 8. v. Combs, 200 N.C. 671, 158 S.E. 
252; S. v. Helms, 218 N.C. 592, 12 S.E, 2d 243. 

It is well established that evidence of the correspondence of fingerprints 
found at the scene of an alleged crime with those of an accused person, 
when given by a fingerprint expert, is admissible to prove the identity 
of the perpetrator of the offense. See S. v. Combs, supra; S. v. Huff- 
man, supra; S. v. Helms, supra; 8S. v. Hooks, supra. See also 20 Am. 
Jur, 329, Evidence, Sec. 357; 23 C.J.S. 755, Criminal Law, Secs. 876, 
877, 878; Rogers on Expert Testimony, 3rd Ed. (Werne), Sec. 88; Wig- 
more on Evidence, 3rd Ed., Section 414; N. C. Evidence by Stansbury, 
Sec. 86 and Sec. 134; see also Annotations 16 A.L.R. 370; 63 A.L.R. 1324. 

In 8. v. Huffman, supra, this Court said: “The testimony of the finger- 
print expert was competent as evidence tending to show that defendant 
was present when the crime was committed and that he at least partici- 
pated in its commission,” citing S. v. Combs, supra. 

And in S. v. Helms, supra, it is stated that evidence of fingerprint 
identification, that is, proof of fingerprints corresponding to those of the 
accused, found in a place where the crime was committed under such cir- 
cumstances that they could only have been impressed at the time when 
the crime was committed, may be sufficient to support a conviction in a 
criminal prosecution. 20 Am. Jur. pp. 329 and 1076. 

In the light of these principles the testimony of the fingerprint expert 
tending to show that fingerprints found at the scene of the crime corre- 
spond with those of defendant, taken after his arrest in this action, 
coupled with the testimony of Mrs. George tending to show that, though 
she personally attended her service station, she did not know, and had not 
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seen defendant before the date of the crime, is sufficient to take the case 
to the jury and to support a finding by the jury that defendant was 
present when the crime was committed and that he, at least, participated 
in its commission. S. v. Huffman, supra. 

4. The assignments based upon exceptions to the charge, upon careful 
consideration, fail to point out prejudicial error. 

5. Other assignments of error have been given due consideration, and 
fail to disclose reason for disturbing the Judgment on the verdict rendered 
by the jury. 

No error. 


DAISY B. QUEVEDO anv Husspanp, SOTERO QUEVEDO; MAUDE SMITH, 
UNMARRIED; MARY LENNON, Winpow; HELEN TRIGG, Winow; anp 
JAMES SMITH vy. GEORGE T. DEANS anp F. L. TOLAR anp WIFr, 
THELMA G. TOLAR. 


(Filed 12 December, 1951.) 
1. Reference § 10— 


Upon the hearing upon exceptions to the referee's report, the trial judge 
in his Supervisory power has authority to amend, modify, set aside, con- 
firm, or disaffirm the report, which authority includes the power to make 
such additional findings of fact as the court deems advisable. 


2. Taxation § 40g— 


The persons named as owners of the land, who were residents of the 
county, were dead at the time of the institution of the tax foreclosure suit. 
Summons against them was returned “not found.” Service by publication 
was had against the persons named as owners and “all persons claiming 
any interest in the lands.” Held: Judgment of foreclosure was not binding 
upon the heirs at law, residents of the county. 


3. Evidence § 37— 


A party may not object that the original record was not introdueed in 
evidence when it is disclosed that such record was in his own possession. 


4, Judgments § 25— 
A judgment which is void for want of service of process may be attacked 
in any proceeding. 
5. Taxation § 40g— 


Publication of notice in a tax foreclosure suit to “all persons claiming 
any interest in the lands” is ineffective as to unnamed claimants, since it 
offends the constitutional guarantee of due process of law, G.S. 105-391, 
and as to such persons the entire proceeding is void. 


6. Same—Purchaser at tax foreclosure is charged with notice of want of 
valid service when record discloses such defect. 


While a purchaser at a judicial sale is only required to ascertain from 
the record if the court had jurisdiction of the parties and subject matter 


N.C.] FALL TERM, 1951. 619 


QUEVEDO v. DEANS. 


and that the judgment authorized the sale, when the judicial sale is a tax 
foreclosure it is the duty of the purchaser to investigate or cause to be 
investigated all sources of title, and when the record discloses that process 
was not served on those named as owners and fails to show affidavit pre- 
requisite for service by publication, grantees in mesne conveyance from the 
county are charged with notice and will not be protected against the rights 
of the true owners who were not served with process in the tax foreclosure 
suit in any manner sanctioned by law. 


7. Same-—~ 


The commissioner’s deed to the county as purchaser at a tax foreclosure 
sale and the county’s subsequent deed to the purchaser of the land from 
it, conveying the interest conveyed to it by the commissioner’s deed, are 
no more than quitclaim deeds, and the purchaser from the county can 
acquire no better title than that conveyed in the commissioner’s deed. 


8. Taxation § 40d— 


No statutes of limitation bar the right of the owners of land to assert 
their title as against a tax foreclosure in which they were not made parties 
or served with process in any manner sanctioned by law. 


Appeal by defendants from Williams, J., April Term, 1951, Roxprson. 
Affirmed. 

Civil action in ejectment heard on report of referee. 

One James M. Smith, a resident of Robeson County, died intestate on 
or about 27 February 1934, seized and possessed of two tracts of land 
described in the complaint. Said land had been listed for taxes in his 
name on the tax books of Robeson County for 1934 and prior years. On 
11 September 1934, Robeson County instituted a tax foreclosure action 
against Smith and his wife, both of whom were then dead, for the collec- 
tion of the taxes then in default. The summons in the action was re- 
turned endorsed by the sheriff ““Not Found.” 

In respect to said action, the clerk’s docket discloses the following 
entries: “Publication October 5, 1934. Affidavit of Printer and Order 
signed November 7, 1934. Judgment of Foreclosure January 22, 1935. 
Decree of Confirmation June 10, 1935.” 

None of plaintiffs, heirs at law of Smith, were made parties or served 
with process. The service of summons by publication was addressed to 
the defendants in the action “And all persons claiming any interest in the 
lands herein described.” The only attempted service on plaintiffs is such 
as may have been effected by said phrase in the notice of the action 
pending. 

A commissioner was appointed; the land was sold and purchased by 
the county, to which the commissioner executed a foreclosure deed 10 
June 1935. On 5 March 1946, Robeson County conveyed the premises 
to the defendant Deans by deed without warranty but containing the 
following: 
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“The interest hereby conveyed is that conveyed by #. D. Priest, Com- 
missioner, to Robeson County by deed recorded in Book 8-P, at page 100, 
Robeson County Registry.” 

Deans entered into possession of the locus and remained in possession 
until 17 February 1948, on which date he conveyed the same by warranty 
deed to the defendant F. L. Tolar. 

This action was instituted 7 April 1948, and at the August Term 1948 
was referred, by consent. The referee, after hearing, found the essential 
facts and concluded that (1) the deeds from the commissioner to the 
county, to Deans, to Tolar, conveyed a fee simple title to the locus; (2) 
the plaintiff’s cause of action is barred by the one-year (G.S. 105-393), 
the three-year (G.S. 1-52), and the ten-year (G.S. 1-56) statute of limi- 
tations; and (3) the plaintiffs have no interest in or title to the locus. 

When the cause came on for hearing in the court below on the excep- 
tions to the referee’s report, the plaintiffs withdrew their exceptions to 
the findings of fact made by the referee and the cause was heard, upon 
their exceptions to the referee’s conclusions of law. The court, in its 
‘judgment, recited the following facts: 

“. . and it appearing to the Court from the uncontradicted evidence 
taken before the Referee, and the record, that the plaintiffs in this action 
were not named parties in the foreclosure proceeding instituted by Robe- 
son County in the summons or caption in said suit, and that the plaintiffs. 
at the time this suit was instituted were living in Robeson County, North 
Carolina, and amenable to process of this Court, and that summons was 
not served upon them in this action except by publication as set out in 
the findings of fact of the referee, said findings of fact are adopted by the 
Court as set out in said report...” 

It concluded that the foreclosure suit was not properly constituted, the 
court did not acquire jurisdiction, and judgment entered therein is void. 
It thereupon sustained the exceptions to the referee’s conclusions of law 
_ and rendered judgment for the plaintiffs. The defendants excepted and 
appealed. 


Johnson & Johnson for plaintiff appellees. 
George T. Deans, defendant, in propria persona, and Varser, McIntyre 
& Henry for defendants Tolar. 


Barnuiit, J. Did the court err (1) in making additional findings of 
fact, and (2) in holding that the plaintiffs are the owners of the land in 
controversy? These are the questions the defendants pose for decision. 
Each must be answered in the negative. 

As the cause came on for hearing before the trial judge on exceptions 
to the report of the referee, he was not bound by the findings of fact or 
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conclusions of law made by the referee. Instead he, in the exercise of his 
supervisory power, was vested with full authority to amend, modify, set 
aside, confirm, or disaffirm the report. This included the authority to 
make such additional findings of fact as he deemed advisable. Keith v. 
Silvia, 233 N.C. 328. 

It is now settled law in this jurisdiction that in a tax foreclosure action 
the owners of the equity of redemption must be made parties to the action 
and served with process. Comrs. of Roxboro v. Bumpass, 233 N.C. 190; 
Eason v. Spence, 282 N.C. 579, 61 S.E. 2d 255; Wilmington v. Merrick, 
231 N.C. 297, 56 S.E. 2d 643. 

The failure to make the owners parties to the action and have them 
served with process is not a mere irregularity or defect of procedure. It 
is the omission of an essential requirement of due process which renders 
the whole proceedings, as to those not parties, void and of no effect. 
Comrs. of Roxboro v. Bumpass, supra; Eason v. Spence, supra. 

That the validity of the judgment in the foreclosure proceeding was 
subject to challenge in this action is well settled by the decisions of this 
Court. Powell v. Turpin, 224 N.C. 67, 29 S.E. 2d 26; Hill v. Stansbury, 
224 N.C. 356, 30 S.E. 2d 150; Monroe v. Niven, 221 N.C. 362, 20 S.E. 
2d 311. 

While it is true that one who buys at a judicial sale is required only to 
look to the record to see if the court had jurisdiction of the parties and 
the subject matter of the proceeding and that the judgment authorized 
the sale, Graham v. Floyd, 214 N.C. 77, 197 S.E. 873, this rule, even if 
applicable here, can bring little comfort to the defendants. The only 
persons named as parties defendant were dead. The summons as to them 
was returned unserved. They, before their death, were residents of the 
county, and it does not appear that the required affidavit for service by 
publication was filed. Nor does the judgment recite service. These are 
defects disclosing the want of jurisdiction, readily discoverable by anyone 
who might search the record. 

The contention that the original record is not now available does not 
affect this conclusion. Furthermore, in this connection, it was stated 
here, and not denied, that the record of the hearing before the referee 
discloses that the judgment roll in the foreclosure proceeding was traced 
to the office of one of the defendants. They cannot now complain that 
the plaintiffs failed to produce it. 

The publication of notice to “all persons claiming any interest in the 
lands” made in the foreclosure proceeding does not remedy the lack of 
service of summons. Speaking to the subject in Hason v. Spence, supra, 
Ervin, J., says: 

“. . It is now well established by authoritative decisions that the pro- 
visions of section 5 of Chapter 260 of the Public Laws of 1931 relating 
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to the posting of notices and the making of general advertisements as a 
procedure for bringing unnamed claimants before courts in tax fore- 
closure suits offend the constitutional guaranty of due process of law 
because such procedure does not afford the claimants reasonable notice 
and reasonable opportunity to be heard.” 

The limited scope or purpose of such notice as now required by G.S. 
105-391 is likewise discussed in Wilmington v. Merrick, supra. 

In any event, the judicial sale upon which defendants rely was a tax 
foreclosure sale and “it is the duty of one who would purchase a tax title 
to investigate, or cause to be investigated, all sources of title, ‘and if he 
fail to do so, it is his folly, against which the law, that encourages no 
negligence, will give him no relief.’ (Foy v. Haughton, 85 N.C. 169)” 
Wilmington v. Merrick, 234 N.C. 46. This rule applies with particular 
force when the very contents of the deed the purchaser receives puts him 
on notice that no title is assured but, as here, the grantor conveys only 
such title as he received under the commissioner’s deed. 

No statute of limitations bars the right of plaintiffs to maintain this 
action. Comrs. of Roxboro v. Bumpass, supra. 

The commissioner’s deed to the county and the county’s deed to Deans 
are no more than quitclaim deeds. Wilmington v. Merrick, supra (234 
N.C. 46). The defendant purchased a “pig in the poke,” but when he 
opened the bag he found no pig. For him the situation is unfortunate. 
It is nonetheless a situation for which the law affords no relief. 

The judgment entered in the court below is 

Affirmed. 


ALICE STAFFORD v. DAVID DRAPER WOOD, LEWIS M. CONN, TEX- 
TILE WORKERS UNION OF AMERICA, CIO, JOHN P. CHAVIS. anp 
KENNETH E. BRYSON. 


(Filed 12 December, 1951.) 
A court must observe the limits of its own authority, and stay or dismiss 
a legal proceeding of its own motion in case it lacks power to try the cause. 


2. Associations §§ 1, 5-— 

At common law, an unincorporated association is but: a body of individ- 
uals acting together, and has no legal entity or existence independent of 
its members, and therefore may not take, hold, or transfer property, or sue 
or be sued. 


8. Associations § 5— 


Under the provisions of G.S. 1-97 (6) any unincorporated association, 
including an unincorporated labor union, whether resident or nonresident, 
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which does business in North Carolina by performing any of the acts for 
which it was formed, is subject to suit as a separate legal entity, and may 
be served with process in the manner prescribed by the statute. 


4, Same: Process § 8d— 


A finding that a foreign, unincorporated labor union had an affiliated 
local union in a county of this State, without any finding as to the connec- 
tion between the nonresident union and the resident local union, is insuffi- 
cient to sustain the conclusion that the nonresident union was doing busi- 
ness in this State by performing acts for which it was formed so as to 
justify the service of process on it under G.S.. 1-97 (6). 


Service of process on a foreign unincorporated labor union by service on 
an individual named its “agent” is a nullity, since it is not accordant with 
the manner prescribed by statute for service of process upon such asso- 
ciation. 


SEPARATE appeals by defendants, the Textile Workers Union of Amer- 
ica, CIO, and David Draper Wood, from Crisp, Special Judge, at the 
February Term, 1951, of RrcHmonp. 

Civil action for tort heard upon the special appearance of the defend- 
ant, the Textile Workers Union of America, CIO, and the demurrer of 
the defendant, David Draper Wood. 

For convenience of narration, the defendants, Kenneth E. Bryson, 
John P. Chavis, and David Draper Wood, are hereinafter called by their 
respective surnames, and the defendant, the Textile Workers Union of 
America, CIO, is hereinafter designated as the Textile Workers Union. 

This civil action grows out of a collision between a motor truck owned 
by Bryson and operated by Chavis, and a passenger automobile driven by 
Wood, which occurred upon a public highway in Richmond County, 
North Carolina, 18 August, 1949. The plaintiff, Alice Stafford, who 
was a guest in the passenger automobile, sues Bryson, Chavis, Wood, and 
the Textile Workers Union for damages for personal injury suffered by 
her in the collision. She filed a complaint averring in specific detail that 
the collision was proximately caused by the concurrent negligence of 
Chavis and Wood in the operation of the motor vehicles in their charge; 
and that their concurrent negligence is imputable to Bryson, the alleged 
employer of Chavis, and the Textile Workers Union, the alleged employer 
of Wood, under the doctrine of respondeat superior. 

The summons, the complaint, and the other proceedings in the court 
below disclose that the Textile Workers Union is an unincorporated labor 
union, having its principal office in New York City, New York. Sum- 
nons for it was issued to Richmond and Wake Counties. The Sheriff 
of Richmond County made return that he served the summons directed 
co him “by delivering a copy of the summons and a copy of the complaint 
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to... Joel Layton, agent” of the Textile Workers Union, and the 
Sheriff of Wake County made return that he served the summons directed 
to him “by delivering a copy of the summons and a copy of the complaint 
to... Hon. Thad Eure, Secretary of State for the State of North 
Carolina,” as process agent of the Textile Workers Union. 

The Textile Workers Union, through counsel, entered a special appear- 
ance and moved to dismiss the action as to it for want of jurisdiction, 
alleging in detail that it had not been brought into court by any proper 
service. 

Upon the hearing on the special appearance, the trial judge found 
these facts: That the Textile Workers Union had an affiliated local union 
in Richmond County, North Carolina, on the date this action was insti- 
tuted; that the Textile Workers Union had not appointed a resident pro- 
cess agent in this State; that the Sheriff of Wake County had served the 
summons directed to him upon the Secretary of State as recited in his 
return; and that the Secretary of State had forwarded the copy of the 
summons and the copy of the complaint to the last known address of the 
Textile Workers Union. He concluded as matters of law that the Textile 
Workers Union was doing business in North Carolina within the pur- 
view of G.S. 1-97 (6) because it “had an affiliated local union in Rich- 
mond County”; that the Secretary of State was the lawful process agent 
of the Textile Workers Union under G.S, 1-97 (6) because it had failed 
to appoint a resident process agent of its own selection; and that the 
service of summons on the Secretary of State was binding on the Textile 
Workers Union. The Judge thereupon denied the motion to dismiss 
lodged by the Textile Workers Union on its special appearance, and the 
Textile Workers Union appealed, assigning the conclusions of law and 
ruling of the judge as error. 

Wood demurred in writing to the complaint, asserting that it does not 
state facts sufficient to constitute a cause of action against him. The 
judge overruled the demurrer, and Wood appealed, assigning that ruling 
as error. 


Pittman & Webb and McNeil Watkins for plaintiff, appellee. 
Robert S. Cahoon for the defendants, David Draper Wood and the 
Textile Workers Union, appellants. 


Ervin, J. It appears on the face of the record that the Textile Work- 
ers Union is an unincorporated labor union. In consequence, we neces- 
sarily consider at the outset whether this organization is such a being as 
can be subjected to the jurisdiction of the court. Jinkins v. Carraway, 
187 N.C. 405, 121 S.E. 657. In the very nature of things, a court must 
observe the limits of its own authority, and stay or dismiss a legal pro- 
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ceeding of its own motion in case it lacks power to try the cause. Hender- 
son County v. Smyth, 216 N.C, 421, 5 S.E. 2d 136; Miller v. Roberts, 212 
N.C. 126, 193 S.E. 386; Nelson v. Relief Department, 147 N.C. 108, 
60 S.E, 724. 

An unincorporated association is merely a body of individuals acting 
together, without a corporate charter, but upon the methods and forms 
used by incorporated bodies, for the prosecution of some common enter- 
prise. Hecht v. Malley, 265 U.S, 144, 44 8. Ct. 462, 68 L. Ed. 949. At 
common law such an association is not an entity, and has no existence 
independent of its members. This being true, an unincorporated associa- 
tion has no capacity at common law to contract, or to take, hold, or trans- 
fer property, or to sue or be sued. Lodge v. Benevolent Asso., 231 N.C. 
522, 58 S.E. 2d 109. In short, the common law regards an unincorpo- 
rated association as an “airy nothing,” or a “non-existent legal ghost,” 
no matter how powerful it may be in reality. Lodge v. Benevolent Asso., 
supra; Nelson v. Relief Department, supra. The common law view that 
an unincorporated association does not exist as a legal entity and can 
neither sue nor be sued still prevails in this State, except to the extent it 
has been altered by statute. Jonic Lodge v. Masons, 232 N.C. 648, 62 
S.E. 2d 73, and 232 N.C. 252, 59 S.E. 2d 829. 

The common law rule that an unincorporated association cannot be 
sued was applied to unincorporated labor unions in these cases: Hallman 
v. Union, 219 N.C. 798, 15 S.E. 2d 361; Citizens Co. v. Typographical 
Union, 187 N.C. 42, 121 S.E. 81; Tucker v. Hatough, 186 N.C. 505, 
120 S.E. 57. | 

Subsequent to the rendition of these decisions, the Legislature enacted 
chapter 278 of the 1943 Session Laws, which is now embodied in G.S. 
1-97 (6) and reads as follows: 

“Any unincorporated association or organization, whether resident or 
nonresident, desiring to do business in this State by performing any of 
the acts for which it was formed, shall, before any such acts are per- 
formed, appoint an agent in this State upon whom all processes and 
precepts may be served, and certify to the clerk of the Superior Court of 
each county in which said association or organization desires to perform 
any of the acts for which it was organized the name and address of such 
process agent. If said unincorporated association or organization shal] 
fail to appoint the process agent pursuant to this subsection, all precepts 
and processes may be served upon the Secretary of State of the State of 
North Carolina. Upon such service, the Secretary of State shall forward 
a copy of the process or precept to the last known address of such unin- 
corporated association or organization. Service upon the process agent 
appointed pursuant to this subsection or upon the Secretary of State, if 
no process agent is appointed, shall be legal and binding on said associa- 


626 IN THE SUPREME COURT. [ 234 


STAFFORD v. Woop. 


tion or organization, and any judgment recovered in any action com- 
menced by service of process, as provided in this subsection, shall be valid 
and may be collected out of any real or personal property belonging to 
the association or organization. Any such unincorporated association or 
organization, now performing any of the acts for which it was formed, 
shall, within thirty days from the ratification of this subsection, appoint 
an agent upon whom processes and precepts may be served, as provided 
in this subsection, and in the absence of such appointment, processes and 
precepts may be served upon the Secretary of State, as provided in this 
subsection. Upon such service, the Secretary of State shall forward a 
copy of the process or precept to the last known address of such unincor- 
porated association or organization.” 

This statute clearly manifests the legislative intent to make all unin- 
corporated associations or organizations doing business in North Caro- 
lina legally accountable as separate entities for acts done by them in fur- 
therance of the objects for which they are formed. 

When the statute is read aright, it does these things: (1) It provides 
that any unincorporated association or organization, whether resident or 
nonresident, which is doing business in North Carolina by performing 
any of the acts for which 1t is formed, is subject to suit as a separate legal 
entity; and (2) it prescribes the manner in which service of process is 
to be made upon such association or organization when it is so sued. It 
necessarily follows that an unincorporated labor union, whether resident 
or nonresident, which is doing business in this State by performing any of 
the acts for which it is formed, is suable as a separate legal entity. 

Notwithstanding our decision as to the suability of unincorporated 
labor unions, we are compelled to hold on the present record that the 
court below erred in denying the motion of the Textile Workers Union 
lodged on its special appearance for a dismissal of the action as to it for 
want of jurisdiction over it. Under G.S. 1-97 (6), the service of process 
upon the Secretary of State is not binding on an unincorporated associa- 
tion or organization unless it 1s doing business in North Carolina by per- 
forming acts for which it is formed. There is no factual foundation for 
the legal conclusions and ruling that the Textile Workers Union has been 
brought before the court by a proper service of precess in this action. 
The underlying finding that the Textile Workers inion had an affiliated 
local union in Richmond County, North Carolina, on the date this action 
was instituted merely indicates an undefined connection between the non- 
resident Textile Workers Union and the resident local union. 2 C.J.S. 
988. It does not show, however, that the Textile Workers Union is doing 
business in North Carolina by performing acts for which it is formed. 
Radio Station v. Eitel-McCullough, 232 N.C. 287, 59 S.E. 24 779. The 
court below properly paid no heed to the supposed service of process upon 
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“Joel Layton, agent.” Such attempted service was unavailing, for it 
ignored the statutory provision relating to service upon unincorporated 
associations or organizations. Medlin v. Ebenezer Methodist Church, 132 
S.C. 498, 129 S.E. 830; International Brotherhood of Bowermakers, Iron 
Shipbuilders, Welders and Helpers of America v. Wood, 162 Va. 517, 
175 S.E,. 45. 

We pretermit an analysis of the allegations which the complaint levels 
at the defendant Wood. That pleading was ample to withstand his 
demurrer. 

Error on the appeal of the defendant, Textile Workers Union of 
America. 

Affirmed on the appeal of the defendant, David Draper Wood. 


FRED DONLOP v. GROVER EUGENE SNYDER. 
(Filed 12 December, 1951.) 


1. Negligence §§ 19b (1), 19c: Trial § 22a— 


On motions to nonsuit on the ground of lack of sufficient evidence of 
negligence and on the ground that plaintiff’s evidence establishes contribu- 
tory negligence as a matter of law, the evidence must be considered in the 
light most favorable to plaintiff, giving him the benefit of every reasonable 
intendment and legitimate inference fairly deducible therefrom. 


2. Trial § 22b— 


In determining motions to nonsuit, defendant’s evidence must be ignored 
in so far as it is in conflict with that of plaintiff, but may be considered 
in so far as it is favorable to plaintiff or tends to clarify or explain plain- 
tiff’s evidence. 


3. Negligence § 19c— ) 
Nonsuit on the ground of contributory negligence may be allowed only 
when plaintiff’s own evidence establishes contributory negligence so clearly 
that no other reasonable inference is deducible therefrom. 


4. Automobiles §§ 8i, 18h (2)—Evidence tending to show that plaintiff 
was first in intersection held for jury on issue of negligence. 


Plaintiff’s evidence to the effect that before entering an intersection he 
stopped and looked in both directions and, seeing no vehicle approaching, 
entered upon the intersection, and that the front part of his car had cleared 
the intersection when defendant’s car, approaching from plaintiff’s right, 
struck the right rear of plaintiff’s car, is held sufficient to be submitted to 
the jury on the issue of defendant’s negligence, since it supports the infer- 
ence that plaintiff was first in the intersection and that defendant negli- 
gently failed to yield the right of way as required by G.S. 20-155 (b). 
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5. Automobiles §§ 8i, 18h (3)-—That defendant’s car approached inter- 
section from plaintiff's right at approximately same time held not sole 
reasonable inference from evidence. 

Plaintiff’s evidence tended to show that on a rainy, foggy night he 
stopped before entering an intersection, and, seeing no vehicle approaching 
from either direction, entered upon the intersection and, after the front 
part of his car had cleared the intersection and while he was stil) traveling 
slowly in second gear, was struck by defendant’s car which approached 
the intersection from plaintiff’s right. There was evidence that plaintiff’s 
view of the street in the direction from which defendant approached was 
unobstructed for some 400 feet, and the evidence further showed that plain- 
tiff’s car was hit with such force as to knock it beyond the curb, where it 
snapped off a fire hydrant, broke off a fourteen inch telephone pole, and 
struck a tree with such force as to crush the car in ten inches. Plaintiff 
also introduced testimony of a declaration of defendant that he saw plain- 
tiff in the intersection but was traveling too fast tc stop. Held: That 
defendant’s car was at a point relatively remote when plaintiff entered the 
intersection is an inference equally logical as the inference that the two 
cars approached the intersection at approximately the same time, G.S. 
20-155 (a), and therefore nonsuit on the ground of contributory negligence 
was properly denied. 


6. Trial § 22c— 
Contradictions and discrepancies, even in plaintiff’s evidence, are for the 
jury and not the court. 


7. Negligence § 19c— 


Nonsuit for contributory negligence may not be allowed even if a phase 
of plaintiff’s own evidence tends to establish this defense as a reasonable 
inference, when such evidence, construed contextually with plaintiff’s other 
evidence, supports the opposite conclusion with equal logic. 


AppgaL by defendant from Sharp, Special Judge, and a jury, at May 
Civil Term, 1951, of Davinson. 

Civil action to recover for personal injuries and property damage 
resulting from a collision of two automobiles in a street intersection due 
to the alleged negligence of the defendant. 

The record discloses these background facts: The collision occurred 
about midnight, 23 October, 1950, at the intersection of West Third and 
North State Streets, which is within a residential district of the city of 
Lexington, North Carolina. The electric traffic signal device over the 
center of the intersection had been cut off. The plaintiff was driving his 
Chevrolet coach westwardly on West Third Street, which is about 24 feet 
wide. The defendant was driving his Oldsmobile southwardly on North 
State Street (width not shown). There was no stop sign on the side of 
elther street approach to the intersection. A slow rain was falling, the 
streets were wet, “and it was foggy.” 

The plaintiff testified that as he approached the intersection his brakes 
“and lights were all right,” and his “windshield wiper was working.” 
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He then gave this narrative of how the wreck occurred: “Before starting 
across the intersection I pulled up and stopped about 5 feet from the 
intersection. When I stopped I looked both ways up and down the street. 
I did not see anybody coming on State Street, North or South. After 
looking in both directions, I pulled on and was going in second gear at 
the time [ was hit. At the time I was hit the front of my car was across 
State and Third Streets” (out of the intersection). The plaintiff also 
stated: “When I came up and stopped, I could see about a block up North 
State Street,”—the direction from whence the defendant was coming. 
The plaintiff was knocked unconscious. The evidence discloses that the 
points of impact on the two cars were as follows: the front part of the 
defendant’s car struck the plaintiff’s car “just back of the right door.” 

Police Officer Parker testified that from a point 5 feet from the inter- 
section “you could see approximately 400 feet North on North State 
Street.” On cross-examination, he testified, “I never measured the 
blocks. They are approximately 400 feet, but I could see a block.” How- 
ever, the record reveals that the testimony of Officer Parker as to sight 
distances was based on estimates made on the premises the day of the trial, 
during a break in his testimony, and in response to request of counsel. 

The plaintiff’s evidence further discloses that his car was knocked 
beyond the curb, where it snapped off a fire hydrant, broke off a 14-inch 
telephone pole, and ended up against a tree with such force the left side 
of the plaintiff’s car was crushed in 10 inches and “demolished.” The 
plaintiff testified that the defendant later came to see him at the hospital 
and that the defendant said “he saw me in the intersection but was com- 
ing so fast he could not stop.” 

Issues of negligence, contributory negligence, and damages were sub- 
mitted to the jury and answered in favor of the plaintiff. 

From judgment on the verdict awarding the plaintiff damages, the 
defendant appeals, assigning errors, 


Philip R. Craver and Stoner & Wilson for plaintiff, appellee. 
Don A. Walser for defendant, appellant. 


Jounson, J. The only exceptions brought forward on this appeal 
relate to the refusal of the trial court to allow the defendant’s motion for 
nonsuit made at the conclusion of the plaintiff’s evidence and renewed at 
the close of all the evidence. 

The defendant contends the motion for nonsuit should have been al- 
lowed for the reasons (1) that the evidence fails to make out a prima facte 
case of actionable negligence against the defendant, but (2) if so, that 
the plaintiff’s evidence establishes contributory negligence as a matter 
of law. 
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In determining the questions thus presented the rule is that the evidence 
must be considered in its hght most favorable to the plaintiff “and he is 
entitled to every reasonable intendment and legitimate inference fairly 
deducible therefrom.” Brafford v. Cook, 232 N.C. 699, 62 S.E. 2d 327. 
See also Fowler v. Atlantic Company, Inc., ante, 542; Hrvin v. Mills Co., 
233 N.C. 415, 64 S.E. 2d 431. 

And where, as here, the motion for judgment of nonsuit is renewed at 
the close of all the evidence, the court may consider “so much of the 
defendant’s evidence as is favorable to the plaintiff or tends to clarify or 
explain evidence offered by the plaintiff not inconsistent therewith; but 
it must ignore that which tends to establish another and different state 
of facts or which tends to contradict or impeach the testimony presented 
by the plaintiff.” Bundy v. Powell, 229 N.C. 707, p. 711, 51 S.E, 2d 307. 
See also Howard v. Bell, 232 N.C. 611, 62 S.E. 2d 323. 

Contributory negligence is an affirmative defense which must be 
pleaded and proved. G.S, 1-139. However, the defendant may take 
advantage of such plea on motion for nonsuit “when the facts necessary 
to show contributory negligence are established by the plaintiff’s own 
evidence.” Bundy v. Powell, supra. But, it will not do for the court to 
rely on any part of the evidence offered by the defendant. Bundy v. 
Powell, supra; Beck v. Hooks, 218 N.C. 105, p. 112, 10 S.E. 2d 608; 
Lunsford v. Manufacturing Co., 196 N.C. 510, 146 8.1. 129. 

And it is firmly established by the decisions of this Court that a motion 
for nonsuit on the ground of contributory negligence shown by the plain- 
tiff’s evidence will be allowed only when the evidence is so clear that no 
other reasonable inference is deducible therefrom. Bundy v. Powell, 
supra; Fowler v. Atlantic Company, Inc., supra. 

An examination of the evidence in the light of these principles of Jaw 
impels the conelusion that the plaintiff made out a prima facie case of 
actionable negligence, free of facts and circumstances shown by his own 
evidence entitling the defendant to judgment of nonsuit on the ground 
of contributory negligence. 

This conclusion is supported by the evidence showing these factors: 
(1) that the night was rainy and foggy, indicating limited visibility; 
(2) that the plaintiff, after stopping and looking, moved slowly through 
the intersection in second gear, and was hit from the right side as the 
front part of his car was emerging from the far side of the intersection ; 
(3) the defendant’s admission that he saw the plaintiff “in the inter- 
section but... was coming so fast he could not stop’; and (4) the 
evidence as to the position and condition of the plaintiff’s car after the 
wreck, showing it was practically demolished,—knocked sideways beyond 
the curb and embedded in a tree, after breaking off a fire hydrant and a 
14-inch telephone pole. 
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This evidence supports the inference that the plaintiff was first in the 
intersection and that defendant negligently failed to yield the right of 
way to him as required by G.S. 20-155 (b), as amended. This statute 
provides that “The driver of a vehicle approaching but not having entered 
an intersection ... shall yield the right-of-way to a vehicle already 
within such intersection .. .” See Kennedy v. Smith, 226 N.C. 514, 
39 S.E. 2d 380; Crone v. Fisher, 223 N.C. 635, 27 S.E. 2d 642; Yellow 
Cab Co. v. Sanders, 223 N.C. 626, 27 S.E. 2d 631; Piner v. Richter, 202 
N.C, 578, 163 S.E. 561. See also S. v. Hill, 233 N.C. 61, 62 S.E. 2d 532, 
where Hrvin, J., succinctly states and explains the rules governing the 
rights and duties of motorists approaching and entering highway and 
street intersections. 

The defendant urges that the plaintiff proved himself out of court on 
the theory of contributory negligence when he offered evidence tending 
to show that from a point 5 feet from the intersection, where he stopped 
before entering, he could see up the side street “almost a block” in the 
direction from which the defendant was approaching, and that he looked 
up the street but saw no car coming. From this, the defendant insists 
it is nferable that the plaintiff failed to see the obvious and is chargeable 
with contributory negligence as a matter of law for failure to observe the 
defendant’s approach and yield the right of way to him, under the pro- 
visions of G.S, 20-155 (a), which direct that “when two vehicles approach 
or enter an intersection . . . at approximately the same time, the driver 
of the vehicle on the left shall yield the right-of-way to the vehicle on the 
right...” 

Here, the defendant’s argument seems to be grounded on the assump- 
tion that this evidence conclusively shows the two cars approached the 
intersection at approximately the same time. Such does not appear. 
The evidence does not give the defendant’s car any fixed location. The 
plaintiff said he looked and did not see the defendant’s car. It is simply 
negative evidence. While this testimony may support the inference that 
the two cars approached the intersection “at approximately the same 
time,” with equal logic it supports the inference that the defendant’s car 
was at a point relatively remote from the intersection when the plaintiff 
looked. He said he could see up the street about a block. That the 
defendant was some considerable distance up the street when the plaintiff 
said he stopped and looked is supported by the physical evidence at the 
scene of the wreck tending to show that the defendant was driving at a 
high rate of speed; whereas the plaintiff said he moved through the inter- 
section in second gear and was hit as he was emerging on the far side. 

True, this phase of plaintiff’s evidence tends to contradict other aspects 
of his evidence, particularly the testimony as to the defendant’s admission 
that the plaintiff was first in the intersection,—that defendant said he saw 
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plaintiff in the intersection “but was coming so fast he could not stop.” 
But, it is the rule in such cases that “discrepancies and contradictions, 
even in plaintiff’s evidence, are for the twelve and not for the court.” 
Brafford v. Cook, supra (232 N.C. 699, p. 701). See also Maddox v. 
Brown, 233 N.C. 519, 64 S.E. 2d 864, and cases cited. 

A single phase of the plaintiff’s evidence tending to weaken or contra- 
dict other aspects of his evidence and tending to show negligence on his 
part may not be lifted out of context and construed so as to warrant sus- 
taining a motion for nonsuit on the ground of contributory negligence 
when on the rest of the evidence, or upon a contextual interpretation of 
the whole of it, in the light most favorable to the plaintiff, the opposite 
inference that the plaintiff was free of contributory negligence is reason- 
ably deducible therefrom. A motion for nonsuit on the ground of con- 
tributory negligence may be sustained when, and only when, no other 
reasonable inference is deducible from the plaintiff’s evidence. Fowler 
v. Atlantic Co., Inc., supra (ante, 542); Maddox v. Brown, 232 N.C. 
244, p. 249, 59 S.E. 2d 791; Gladden v. Setzer, 230 N.C. 269, 52 S.E. 2d 
804; Thomas v. Motor Lines, 230 N.C. 122, 52 S.E. 2d 377; Bundy v. 
Powell, supra (229 N.C. 707). 

The question of whether it was shown that the defendant’s car was 
without headlights as alleged by the plaintiff, treated in the briefs and 
debated on the argument, does not seem to be of controlling importance 
one way or the other. 

The plaintiff’s evidence being susceptible of dual inferences on both 
the issue of negligence and that of contributory negligence, the case was 
properly submitted to the jury. The jury resolved the conflicting infer- 
ences in favor of the plaintiff in a trial in which we find 

No error. 


WARREN FITCH, ADMINISTRATOR OF THE ESTATE OF EDWIN ALONZO 
FITCH, DEcEASED, v. SELWYN VILLAGE, INC., A CorporaTIoN. 


(Filed 12 December, 1951.) 
1. Negligence § 4b— 

Ponds, pools, lakes, streams, reservoirs, and other bcdies of water do not 
per se constitute attractive nuisances, and while the owner of land upon 
which there is an artificial body of water may be guilty of negligence in 
failing to provide reasonable safeguards against injuries to children when 
he has notice, actual or constructive, that children of tender years fre- 
quent the place, no such duty arises in regard to a branch or stream flowing 
in its natural state. 
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2. Same— 


The complaint alleged that plaintiff's intestate, aged two years and eight 
months, was drowned when he fell into a stream running through defend- 
ant’s land near the house in which he lived, which his parents rented from 
defendant, and averred negligence on the part of defendant in that it had 
constructive notice that children frequented the place and had not erected 
any fence, guard rail or obstruction to keep them away from the open 
waters. Held: Demurrer to the complaint on the ground that it fails to 
state a cause of action was properly allowed. 


AppraL by plaintiff from Crisp, Special Judge, August Extra Civil 
Term, 1951, of MzcxKiensura. 

This is an action to recover for the wrongful death of plaintiff’s 
intestate, his minor son, Edwin Alonzo Fitch, who was drowned in 
Sugar Creek in the City of Charlotte on 6 October, 1950, at the age of 
two years and eight months. 

The pertinent facts, as alleged by the plaintiff, are as follows: 

1, The defendant corporation owns a tract of land consisting of slightly 
more than 28 acres in the City of Charlotte, lying on both sides of Wake- 
field Drive, and bounded on the westerly side by Sugar Creek, the defend- 
ant’s westerly boundary extending to the center line of Sugar Creek. 

2. That during 1950 and prior to the death of plaintiff’s intestate, the 
defendant erected on said property a large multiple-unit rental housing 
project known as Selwyn Village Apartments. 

3. That on and prior to 6 October, 1950, plaintiff’s intestate lived with 
his parents and his brother in one of the defendant’s apartments known 
as No. 231A, Wakefield Drive; that this apartment was located about 
19 yards from Wakefield Drive and about 20 yards from the easterly 
banks of Sugar Creek; that the banks of Sugar Creek, in the vicinity of 
the apartment house, dropped to a depth of about 15 feet to the waters 
of the creek, within a distance of about 10 feet, the bank being gradually 
sloping at some points and steep and precipitous at others; that the depth 
and current of Sugar Creek varied from a slow, sluggish stream not over 
a foot deep in very dry weather, to a more swiftly flowing stream with 
a depth of about three and one half feet after a heavy or prolonged 
rainfall. 

4, That on the occasion in question, there was no fence or other ob- 
struction to prevent small children from falling or climbing down the 
ereek banks to the open waters of Sugar Creek; that defendant knew, or 
by the exercise of reasonable care could have known, that the banks and 
waters of Sugar Creek, as it passed over the apartment properties, was 
a common resort of children and constituted a condition which was in- 
herently dangerous to small children. 

5. That on the morning of 6 October, 1950, while at play, and at the 
moment when his mother had stepped indoors to answer her doorbell, 
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— 


plaintiff’s intestate wandered down to the waters of Sugar Creek, on the 
defendant’s properties, fell into the creek and was drowned. 

6. That the death of plaintiff’s intestate was due to, caused and oc- 
casioned by, and followed as a direct and proximate result of the negli- 
gence of the defendant, its agents and servants, in that: The defendant 
knew, or by the exercise of reasonable care could have known, that for 
several months prior to the death of the plaintiff’s intestate, children of 
tender years living in the defendant’s apartments, were habitually at- 
tracted to the waters of Sugar Creek as it flowed over the defendant’s 
property, and were accustomed to play along its waters and banks and 
that Sugar Creek as it flowed over the defendant’s apartment property, 
often reached a depth sufficient to drown small children; that the defend- 
ant negligently invited families with young children to rent its apart- 
ments, and did in fact rent said apartments to families with small chil- 
dren, without erecting any fence, guard rail, or other obstruction, or 
taking any precaution whatever to protect children of tender years from 
Sugar Creek, or to keep them away from the open waters. 

The defendant interposed a demurrer to plaintiff’s complaint on the 
ground that it does not state facts sufficient to constitute a cause of action 
against the defendant in that: (1) It appears from the complaint that 
Sugar Creek is a natural creek or stream whose natural condition had in 
no way been changed or altered by the defendant, and as a matter of law, 
natural objects are not attractive nuisances; (2) defendant was under no 
legal duty to plaintiff to take any action or precaution with regard to 
any natural objects; and (3) that the complaint does not state any 
cause of action. 

The court being of the opinion the demurrer should be sustained on 
the several grounds set forth therein, entered judgment accordingly. The 
plaintiff appeals, and assigns error. 


Shannonhouse, Bell & Horn for plaintiff. appellant. 
Francis H. Fairley for defendant, appellee. 


Denny, J. The overwhelming weight of authority in this country is 
to the effect that ponds, pools, lakes, streams, reservoirs, and other bodies 
of water, do not per se constitute attractive nuisances. 56 Am. Jur., 
Waters, section 436, page 850. “The attractive nuisance doctrine gen- 
erally is not applicable to bodies of water, artificial as well as natural, 
in the absence of some unusual condition or artificial feature other than 
the mere water and its location.” 65 C.J.S., Negligence, section 29 (12) 
j, page 475. 

It is, therefore, not negligence per se to maintain an unenclosed pond, 
pool, lake, or reservoir on one’s premises. Barlow v. Gurney, 224 N.C. 
223, 29 S.K. 2d 681; Hedgepath v. Durham, 223 N.C. 822, 28 S.E. 2d 503. 
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It is generally held, however, in this jurisdiction that where one main- 
tains an artificial lake, pond, or reservoir, and children of tender years 
are attracted thereto and it becomes a common resort for such children 
to gather and play, “and it appears that the owner knows, or by the 
exercise of ordinary care should know that it is being so used, then it 
becomes his duty to exercise ordinary care to provide reasonably adequate 
protection against injury. Failure so to do constitutes an act of negli- 
gence.” Barlow v. Gurney, supra; Hedgepath v. Durham, supra; Cum- 
mings v. Dunning, 210 N.C. 156, 185 S.E. 653; Brannon v. Sprinkle, 
207 N.C, 398, 177 S.E. 114; Gurley v. Power Co., 172 N.C. 690, 90 
S.E. 948; Starling v. Cotton Mills, 171 N.C. 222, 88 S.E. 242; Starling 
v. Cotton Mills, 168 N.C, 229, 84 S.E. 388. But, we know of no decision 
in this or any other jurisdiction, where the owner of land has been held 
liable for failure to erect a fence or other obstruction to protect small 
children from obtaining access to a branch or creek upon his premises 
which flows in its natural state. 

It is a matter of common knowledge that streams of water are at- 
tractive to children, and that thousands of them flock to them during 
each year for the purpose of wading or swimming in their cool and re- 
freshing waters, or to fish therein, notwithstanding the common dangers 
that may exist in such use of our natural streams. 

The rule with respect to liability for these dangers which exist in 
nature, is well stated in the case of Peters v. Bouman, 115 Cal. 345, 47 
Pac. 598, where the Court said: “The owner of a thing dangerous and 
attractive to children is not always and universally hable for an injury 
to a child tempted by the attraction. His liability bears a relation to 
the character of the thing, whether natural and common, or artificial and 
uncommon ; to the comparative ease or difficulty of preventing the danger 
without destroying or impairing the usefulness of the thing; and, in 
short, to the reasonableness and propriety of his own conduct, in view 
of all surrounding circumstances and conditions. As to common dangers, 
existing in the order of nature, it is the duty of parents to guard and 
warn their children, and, failing to do so, they should not expect to hold 
others responsible for their own want of care. But, with respect to 
dangers specially created by the act of the owner, novel in character, 
attractive and dangerous to children, easily guarded and rendered safe, 
the rule is, as it ought to be, different; and such is the rule of the turn- 
table cases, of the lumber-pile cases, and others of a similar character.” 

If it should be conceded that a branch or creek is inherently dangerous 
to children of tender years, it must also be conceded that such streams 
cannot be easily guarded and rendered safe. A street is ordinarily an 
unsafe place for a child of tender years to play, but the location of a 
house near a street does not impose upon the landlord any obligation to 
protect the children of his tenant from injury caused by playing in such 
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street. Streets, like streams, cannot be easily guarded and rendered 
inaccessible to children. 

The plaintiff is relying upon the decisions of this Court heretofore 
cited and the case of Comer v, Winston-Salem, 178 N.C. 383, 100 S.E. 
619. All of these cases involved artificial ponds or reservoirs except 
Comer v. Winston-Salem, which case is also distinguishable from the 
facts disclosed on the present record. In this latter case, an artificial 
condition had been created by the construction of a culvert through which 
the natural stream flowed. The water, as it flowed out of the culvert, 
made considerable noise, and people passing over a bridge, which the 
city had constructed 20 feet above the culvert, could hear the rushing 
water. At times, certain dyes were discharged in the stream by mills 
above the bridge, and the water presented a beautiful spectacle as it came 
gurgling through the culvert with its many-hued colors. For twenty 
years the locality adjacent thereto had been used as a playground for 
children, and the water of many colors, as it came out of the culvert, 
could be heard by children crossing the bridge but could only be seen 
by them by leaning over the bannister or railing, or getting through it. 
The plaintiff’s intestate, a child 28 months of age, got through the ban- 
nister or ralling which consisted of two parallel pipes one and one-half 
inches in diameter, one was placed about eleven inches above the bridge 
and the other eighteen inches above the lower one. The child fell to the 
culvert and was fatally injured -by the fall. Recovery was allowed on the 
ground that the defendant knew of these conditions and failed to con- 
struct adequate bannisters or guards for the protection of children under 
the existing circumstances. 

In the instant case, however, as regrettable as the unfortunate death 
of plaintiff’s intestate was, in our opinion the allegations of the plaintiff’s 
complaint do not make out a cause of action for actionable negligence 
against the defendant, and this view is supported by numerous decisions 
from other jurisdictions. Peters v. Bowman, supra; Williams v. Kansas 
City, Clay County & St. Joseph Ry. Co., 222 Mo. App. 865, 6 S.W. 2d 48; 
Beeson v. City of Los Angeles, 115 Cal. App. 122, 300 Pac. 993; McCall 
v. McCallie, 48 Ga. App. 99, 171 S.E. 843; Simon v.. Hudson Coal Co., 
350 Pa. 82, 38 A. 2d 259; Denver Tramway Corp. v. Callahan, 112 Colo. 
460, 150 Pac. 2d 798; McGuire v. Carey, 366 Pa. 627, 79 A. 2d 236; 
38 Am. Jur., Negligence, section 149, page 815. Cf. Salt River Valley 
Water Users’ Ass'n v. Compton, 39 Ariz, 491, 11 Pac. 2d 839, and 
Hunsche v, Southern Pacific Co. (D.C. Cal.) 62 F. Supp. 634. 

The judgment of the court below is 

Affirmed. 
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HILDA W. PATE, sy Her Next Frienp, KATE WRIGHT, v. R. L. PITTMAN 
HOSPITAL, INC., anp OTTIS BEDSOLE. 


(Filed 12 December, 1951.) 


1. Judgments § 27a—Findings held insufficient predicate for conclusion 
that neglect was excusable. 

The findings of fact were to the effect that after service on the defendant 
corporation and its bookkeeper, the individual defendant, the summons and 
complaint were delivered to the president of the corporation, who handed 
them to the business manager with direction to send them to defendant’s 
liability insurance carrier, that the carrier disclaimed liability, but that 
the business manager failed to so advise the president. There was also a 
finding that the president was out of town about twelve of the thirty days 
following the service of summons. Held: The findings are insufficient 
predicate for the conclusion that defendants’ neglect was excusable so as 
to justify the court in setting aside the default judgment, G.S. 1-220, since, 
in the absence of an inference to the contrary it will be assumed that the 
insurance company gave notice of disclaimer without delay and in ample 
time to enable defendants to file answer, and the neglect of the business 
manager, a responsible agent, is imputed to defendants. 


2. Same-— 


Parties who have been duly served with summons are required to give 
their defense that attention which a man of ordinary prudence usually 
gives his important business, and failure to do so is not excusable within 
the meaning of G.S. 1-220. 


3. Same—- 
In the absence of excusable neglect the question of meritorious defense 
is immaterial. 
4. Appeal and Error § 6c (3)— 


An exception and assignment of error to the holding of the court that 
the facts set forth in the affidavit and order of the court constitute excusa- 
ble neglect are sufticient to present the question whether the facts found 
were sufficient to support the order setting aside the judgment under G.S. 
1-220. 


Appra by plaintiff from Walliams, /., at June Term, 1951, of Cum- 
BERLAND. Reversed. 

Motion to set aside judgment by default and inquiry and also the final 
judgment entered after inquiry, on the ground of excusable neglect. 

The motion was allowed and from the order based on such ruling, the 
plaintiff appealed. 


Malcolm McQueen and N. H. Person for plaintiff, appellant. 
Robert H. Dye for defendants, appellees. 
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Jounson, J. The single question presented by this appeal is whether 
the facts found were sufficient to justify the court below in setting aside 
the judgments on the ground of excusable neglect. G.S. 1-220. 

This is an action instituted by the plaintiff to recover damages against 
the corporate defendant, R. L. Pittman Hospital, Inc., and Ottis Bed- 
sole, “agent and employee of the corporate defendant,” for the alleged 
unlawful restraint of plaintiff’s liberty by forcing her to remain in the 
hospital of the corporate defendant when she, not having paid her bill, 
sought to leave after being discharged by her physician. 

The record indicates the action was properly instituted in the Superior 
Court of Cumberland County and summons and copy of the verified com- 
plaint were duly served on the defendants on 29 March, 1951. G.S. 1-89, 
G.S. 1-97, and G.S. 1-121. Both defendants having failed to file answer 
or other pleading within the statutory time, the plaintiff obtained judg- 
ment by default and inquiry before the Clerk on 30 April, 1951. G.S. 
1-209, and G.S. 1-212. Thereupon the cause was transferred to the civil 
issue docket and came on for hearing at the May Civil Term, 1951, of 
the Superior Court, at which term the inquiry as to damages was executed 
by a Jury and a verdict of $1,500 was rendered in favor of the plaintiff 
(G.S. 1-212), and on 14 May, 1951, judgment was duly entered on the 
verdict by Judge Williams. Thereafter, on 17 May, 1951, the defendants 
moved before Judge Williams to set aside both judgments. The motion 
was continued until the June Term, 1951. When the ease came on for 
hearing, Judge Williams upon facts found entered an order setting aside 
both judgments. 

These are the facts found by the court (from the defendants’ affidavits) 
in support of the order entered: “Dr. R. L. Pittman is and was the 
President of R. L. Pittman Hospital, Inc., K. D. Garner its business 
manager, and Ottis Bedsole its bookkeeper; that after service on the last 
named he delivered copy of the summons and complaint to the first 
named, who handed them to K. D. Garner, business manager as aforesaid, 
with directions to send them to the American Mutual Liability Insurance 
Company, who had issued its liability policy which was thought to cover 
defendants’ liability for such cases as set forth in the complaint, and he 
did communicate with said insurance company, which disclaimed liability 
thereunder for the matters set out in the complaint, but he failed to call 
Dr. Pittman’s attention to such disclaimer until after judgment was 
rendered, believing the corporate defendant was covered for such liability 
with another company, and Dr. Pittman being absent from town much of 
the time during the 30-day period following service as aforesaid, not only 
beeause of his wife’s sickness but because his eyes were affected he could 
not perform his usual duties, having done no surgery for several weeks, 
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and undergoing treatment therefor by eye specialists in Charlotte, North 
Carolina, and in New York, as well as accompanying his sick wife out 
of town, at the suggestion of another doctor, for the needed rest and 
relaxation of both, and he was so absent in (April) 1951 from the 16th to 
19th, 23rd to 26th, and from the 26th to 1 May; that Dr. Pittman did 
not know this action was not being defended, until after judgment and 
if he had known it an answer would have been filed in due time for both 
defendants, as the corporate defendant was to handle the suit for both.” 
(Omitted here, as not being pertinent to decision, are the facts found 
showing a meritorious defense. ) 

It thus appears that the findings of fact are silent as to the period of 
time which elapsed between the service of the suit papers and their trans- 
mittal to the insurance company. The record is also silent as to when 
Business Manager Garner received from the insurance company its notice 
of disclaimer. Since the defendants claim no delay as to this, the infer- 
ence is that the insurance company acted with dispatch. Mr. Garner 
simply says he received such notice but “failed to call Dr. Pittman’s 
attention to such disclaimer until after judgment was rendered, believing 
the corporate defendant was covered ... with another company, and 
Dr. Pittman being absent from town much of the time during the 30-day 
period following service.” 

Accordingly, in the absence of a showing to the contrary, it may be 
assumed that Garner received notice from the insurance company in 
ample time to have prevented, in the exercise of reasonable diligence, the 
entry of judgment by default against the defendants. His statement that 
he believed the corporate defendant was covered with another company 
adds nothing by way of excuse for his inattention. Indeed, it may even 
tend to indicate something of a disregard for consequences. 

Nor is the position of the defendants materially improved by the 
showing that Dr. Pittman “was out of town much of the time during the 
30-day period following service.” It appears that the responsibility for 
arranging the preliminary phases of the defense was committed largely 
to K. D. Garner, business manager of the hospital. It is conceded by 
Dr. Pittman in his affidavit that he “expected Mr. Garner to look after 
the matter.” This being so, and Mr. Garner being a responsible agent, 
it is not of controlling importance that Dr. Pittman was absent from 
town for good cause “much of the time during the 30-day period following 
service” of summons. Ordinarily, the inexcusable neglect of a responsible 
agent will be imputed to the principal in a proceeding to set aside a judg- 
ment by default. Stallings v. Spruill, 176 N.C. 121, 96 S.E. 890. See 
also Kerr v. Bank, 205 N.C. 410, 171 S.E. 367; Morris v. Ins. Co., 131 
N.C. 212, 42 S.E. 577; Norwood v. King, 86 N.C. 80. 
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Besides, the record indicates that Dr. Pittman was out of town only 
about ten or twelve of the thirty days in question and that he was in town 
four or five of the last ten days. 

In Pepper v. Clegg, 182 N.C. 312, p. 316, 43 S.E. 906, it is said: 
“When a man has a case in court the best thing he can do is attend to it. 
If he neglects to do so he cannot complain because the other party at- 
tended to his side of the matter.” 

In ruling on a motion to set aside a judgment for excusable neglect, 
the rule is that parties who have been duly served with summons are 
required to give to their defense “that amount of attention which a man 
of ordinary prudence usually gives to his important business.” Sluder 
u. Rollins, 76 N.C. 271; Roberts v. Allman, 106 N.C. 391, 11 S.E. 424; 
Prerce v. Eller, 167 N.C. 672, 88 S.E. 758; Queen v. Gloucester Lumber 
Co., 170 N.C. 501, 87 S.E. 325; Cahoon v. Brinkley, 176 N.C. 5, 96 S.E. 
650; Elramy v. Abeyounis, 189 N.C. 278, 126 S.E. 743; Lumber Co. v. 
Chair Co., 190 N.C, 487, 1380 S.E. 12; Johnson v. Sidbury, 225 N.C. 208, 
34 S.E. 2d 67. Anything short of this requirement would endanger the 
vital mechanics of orderly court procedure as fixed by statute. 

We conclude that the facts as found by the court below do not in law 
constitute such excusable neglect as will relieve an intelligent and active 
business man from the consequences of his inattention, as against a dili- 
gent suitor proceeding in accordance with orderly procedure fixed by 
statute. Whitaker v. Raines, 226 N.C. 526, 39 S.E. 2d 266; Johnson v. 
Sidbury, supra (225 N.C. 208); Jernigan v. Jernigan, 179 N.C. 237, 
102 S.E. 310; Lumber Co. v. Blue, 170 N.C. 1, 86 S.E. 724. 

“In the absence of sufficient showing of excusable neglect, the question 
of meritorious defense becomes immaterial.” Whitaker v. Raines, supra; 
Johnson v. Sidbury, supra. 

The defendants challenge the sufficiency of the plaintiff’s assignment 
of error. The record indicates that the plaintiff excepted to and appealed 
from the order and assigned as error: “the holding of the Court that the 
facts set forth in the affidavits and the judgment(s) (order) constitute 
mistake, surprise, inadvertence and excusable neglect.” This is sufficient 
to present the question here posed for decision: whether the facts found 
are sufficient to support the order. Dixon v. Osborne, 201 N.C. 489, 160 
S.E. 579; Brown v. Truck Lines, 227 N.C. 65, 40 S.E. 2d 476, 

For the reasons given, the order setting aside the judgments heretofore 
rendered in the cause is 

Reversed. 
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OTIS TIPPITE, ADMINISTRATOR OF THE EstaTE oF WILLIAM CHARLES 
TIPPITE, DeceasepD, v. ATLANTIC COAST LINE RAILROAD COM- 
PANY. 

(Filed 12 December, 1951.) 


-— 


. Trial § 22a— 
Upon motion to nonsuit, plaintiff’s evidence must be taken as true and 
considered in the light most favorable to him, giving him every reasonable 
inference and intendment deducible therefrom. 


2. Trial § 28a— 
If there is more than a scintilla of evidence in support of plaintiff’s con- 
tentions it should be submitted to the jury. 


3. Railroads § 5— 

Where a railroad company rents to its employees houses along its right 
of way a short distance from its tracks, with knowledge that the employees’ 
families include small children, such children are not trespassers while 
playing around the premises, and the railroad company is under duty to 
exercise reasonable care and diligence to keep a proper and sufficient look- 
out along its tracks in front of these residences so as to avoid injuring the 
children of its tenants. 


4. Same—Evidence held sufficient to be submitted to the jury on the ques- 
tion of defendant’s negligence in failing to keep a proper lookout, 

The evidence tended to show that plaintiff was employed by defendant 
railroad company and rented a house on its right of way, that plaintiff’s 
intestate, his fourteen months old son, had been placed in a play pen in the 
back yard by his mother, that as defendant’s train approached along its 
track, which was straight a distance of 1,041 yards, intestate was sitting 
on a crosstie and another child was toddling toward him, that the train’s 
whistle indicated that the children were seen while the train was yet some 
distance away, and that its brakes were applied at about the point intestate 
was struck, stopping the train after it had traveled only some 200 yards. 
Held: The evidence was sufficient to be submitted to the jury on the issue 
of defendant’s actionable negligence in failing to keep a proper lookout. 


5. Trial § 3id— 


The burden of proof is a substantial right, and the failure of the court 
to instruct the jury as to the burden of proof in regard to one of the issues 
constitutes prejudicial error. G.S. 1-180. 


ApPEAL by defendant from Williams, J., and a jury, March-April 1951 
Civil Term, CuMBERLAND. 

Civil action to recover damages for the wrongful death of a child. 

From a verdict and judgment in the amount of $3,000.00, defendant 
excepted and appealed, assigning errors. The facts are sufficiently stated 
in the opinion. 


Shepard &€ Wood and Rose & Sanford for defendant, appellant. 
Nance & Barrington for plaintiff, appellee. 
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VALENTINE, J. Before a plaintiff’s cause of action yields to a defend- 
ant’s motion for judgment as of nonsuit, plaintiff is entitled to have his 
evidence viewed in the light most favorable to him, and it is the duty of 
the presiding judge to accept as true all evidence tending to support the 
plaintiffs claim and in so doing every reasonable inference and intend- 
ment deducible from the plaintiff’s evidence must be given full considera- 
tion. If upon all these considerations there is more than a scintilla of 
evidence in support of plaintiff’s contentions, the matter becomes a ques- 
tion of fact to be determined by a jury. (fraham v. Gas Co., 231 N.C. 
680, 58 S.E. 2d 757, and cases there cited; Maddox v. Brown, 232 N.C. 
244,59 S.E. 2d 791, and cases there collected. 

Using this rule as a yardstick, an appraisal of plaintiff’s evidence dis- 
closes this factual situation: On 20 October, 1949, plaintiff’s intestate 
resided as a member of plaintiff’s family in a house owned by the defend- 
ant and located upon its right of way within the corporate limits of the 
town of Hope Mills, a distance of 30 to 35 feet west of defendant’s south- 
bound track. Plaintiff was an employee of the defendant and paid the 
required rental for the privilege of living in defendant’s house on its 
right of way and of using the adjacent terrain as his yard. The plain- 
tiff’s intestate could not be regarded as a trespasser on defendant’s road- 
bed or right of way adjacent to the front of plaintiff’s residence. Starling 
v. Cotton Mills, 168 N.C. 229, 84 S.E. 388. Defendant had four other 
houses along and upon its right of way which were oecupied by other 
employees of the defendant and in whose homes there were altogether 
8 or 9 small children. The tracks from a point in front of plaintiff’s 
residence a distance of 1,041 yards in the direction of Hope Mills was 
practically straight. 

On the day in question, plaintiff’s intestate had been placed by his 
mother in a box or play pen, the sides of which were about 21 feet high, 
at a position near the back door of plaintiff’s residence and was left alone 
there while the mother went to the rear of the premises. Plaintiff’s intes- 
tate was 14 months old, in good health, well developed and large for his 
age. He had been walking or toddling about for something: like six 
months. Shortly after plaintiff’s intestate was placed in the box, defend- 
ant’s train number 75, then approaching, was heard to give a long or 
station blow at or beyond the station at Hope Mills and immediately 
thereafter, two short blows indicating that some object was on the track. 
At that moment a witness saw the child seated on the crosstie. Defend- 
ant’s train struck and instantly killed the child, knocking him a few feet 
from the track. It was about 12 o’clock, noon. The day was clear. Im- 
mediately before the child was killed, the train was traveling 60 to 70 
miles per hour. The train was carrying 16 or 18 cars and was stopped in 
the distance of its length, or about 200 yards, after striking the child. 
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The train gave the appearance of having had brakes applied at the time 
of or immediately before plaintiff’s intestate was struck, with evidence of 
a complete application of brakes immediately after the injury. At the 
time plaintiff’s intestate was seen sitting on the crosstie of defendant’s 
track, another child about his age and size was near and toddling toward 
the point where the plaintiff’s intestate was seated. The operator of the 
train had a clear and unobstructed view for a distance of 1,041 yards 
within which to see in the noonday light plaintiff’s intestate and his 
approaching playmate and within which to bring the train under control 
and prevent the injury and death to the child. 

Defendant is charged with the duty of knowing that the plaintiff re- 
sided as a tenant upon its right of way within 30 to 35 feet of its tracks 
and that there were other tenants and employees who likewise resided in 
houses upon defendant’s right of way and that in these residences there 
were small children who would have both the inclination and the right 
to play in the front yard of their respective residences, and that a failure 
to keep a proper lookout might result in injury or death to one or more 
of these children. It was, therefore, the duty of the defendant to exercise 
reasonable care and diligence and to keep a proper and sufficient lookout 
along its tracks in front of these residences so as to avoid injuring the 
children of its tenants. On this question the Court has said: “In Pickett 
v. R. R., 117 N.C. 634; Lloyd v. R. R., 118 N.C, 1012, and a long line of 
similar cases, it is held that it is the duty of the defendant to keep a 
proper lookout. Itis not held anywhere that such lookout as the engineer 
may be incidentally able to give, will relieve the company, if that lookout 
is not a proper lookout.” Arrowood v. R. R., 126 N.C. 629, 86 S.E. 151; 
Jeffries v. R. R., 129 N.C. 236, 39 S.E. 836. 

Here, the defendant offered no evidence, and the jury had a perfect 
right under the facts disclosed by plaintifi’s evidence to reach the con- 
clusion that the accident was reasonably within the foreseeability of the 
defendant and that the resulting injury and death of plaintiff’s intestate 
was due to the defendant’s negligence. The court below was entirely 
correct in submitting the case to the jury. Ward v. Smith, 223 N.C. 141, 
25 S.E. 2d 463; Ballard v. Ballard, 230 N.C. 629, 55 S.E. 2d 316; Higdon 
v. Jaffa, 281 N.C. 242, 56 S.E. 2d 661; Graham v. Gas Co., supra. 

However, among the defendant’s exceptions brought forward there is 
one upon which defendant is entitled to a new trial. The crucial excep- 
tion involves that portion of his Honor’s charge which relates to the 
second issue, the issue of damages. The able and painstaking trial judge 
in referring to the first issue, the issue of negligence, said, “Now, the 
burden of that issue, Gentlemen, is upon the plaintiff to establish by the 
greater weight of the evidence.” This language accentuated the fact 
that his Honor’s reference to the burden of proof related only to the first 
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issue, In view of the fact that he failed to mention the burden of proof 
or to declare upon whom it rested when in his charge he discussed the 
second issue. He discussed the facts and gave the contentions of the 
parties, but omitted any reference to the burden of proof on that issue. 
For this error, the defendant is entitled to a new trial. G.S. 1-180, as 
amended, requires that the judge “shall declare and explain the law aris- 
ing on the evidence given in the case.” This places a duty upon the presid- 
ing judge to instruct the jury as to the burden of proof upon each issue 
arising upon the pleadings. It is said that “ ‘the rule as to the burden of 
proof is important and indispensable in the administration of justice. 
It constitutes a substantial right of the party upon whose adversary the 
burden rests; and, therefore, it should be carefully guarded and rigidly 
enforced by the Court. S. v. Falkner, 182 N.C. 793, and cases cited.’ 
Hosiery Co. v. Express Co., 184 N.C. 478.” Coach Co. v. Lee, 218 N.C. 
320, 11 S.E. 2d 341; Crain v. Hutchins, 226 N.C. 642, 39 S.E. 2d 831. 

We have examined the other assignments of error, but since there must 
be a new trial for the error pointed out, it is not deemed necessary to 
comment upon them. 

For the error mentioned, the defendant is entitled to a new trial and 
it is so ordered. 

New trial. 


LEGRAND GUERRY, JR., Executor or LEGRAND GUERRY, DEcEASED, v. 
AMERICAN TRUST COMPANY, A Corporation, Executor oF HERMAN 
A. MOORE, DECEASED. 


(Filed 12 December. 1951.) 
1. Pleadings § 15— 
The sufficiency of the answer to state a defense may be raised by de- 
murrer. 


2. Pleadings § 19c— 

Upon demurrer to the answer, its allegations will be liberally construed, 
admitting for the purpose the truth of all allegations of fact as well as all 
relevant inferences of fact reasonably deducible therefrom. and the de- 
murrer must be overruled if the answer is sufficient in any part or to any 
extent to state facts constituting one or more defenses. G.S. 1-151. 


3. Money Received § 1— 


The voluntary payment of money by a person who has full knowledge of 
all the facts cannot be recovered. 


4. Waiver § 2-— 
Waiver is the voluntary relinquishment of a known right expressed or 
implied from acts and conduct naturally and justly leading the other party 
to believe that the right has been intentionally foregone. 
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5. Landlord and Tenant § 10—Landlord voluntarily paying for repairs re- 
quested by sublessee without notice to lessee may not recover on cove- 
nant to repair. 


This suit involved the right of lessor to recover under the terms of the 
lease requiring lessee to keep the property in repair, the cost of repairs 
made by lessor. Defendant’s answer alleged that lessee subleased by 
instrument requiring sublessee to repair, that lessor, with knowledge of 
all the facts, voluntarily paid for the repairs requested by sublessee with- 
out notice to lessee or demand that lessee perform the covenant to repair, 
and that the sublessee was in possession so that lessee had no knowledge of 
the necessity for repairs or opportunity to investigate. Held: The answer 
alleges the defense of a waiver in the nature of an estoppel, and demurrer 
thereto was improvidently sustained. 


AppraL by defendant from Bennett, Special Judge, 19 March, 1951 
Extra Civil Term, MecxLensure. 

Civil action to recover payments made by plaintiff and his testator for 
repairs or replacements upon a building described in a lease. Both the 
lessor and the lessee are now dead and this suit is between the personal 
representatives of each. 

The original lease, dated 11 October, 1940, contains an extension option 
which was exercised extending the lease to 31 October, 1952. Under the 
lease the tenant was obligated to do all repair work and maintain the 
building both inside and out, except for injuries resulting from natural 
decay and unavoidable accident. The lessee, Herman A. Moore, was 
granted the right to assign the lease and on 7 January, 1944, he assigned 
said lease to his wife, Emmie McConnell Moore. Under this assignment, 
Mrs. Moore subleased the property to Hood Motor Company, Inc., for 
the full extended term. The sublease contained substantially the same 
provisions with respect to repairs as the original lease. 

Plaintiff alleges a violation by the tenant of the original lease in that 
he failed to make repairs as therein required. and alleges that repairs 
were made by plaintiff’s testator in the year 1946 and by plaintiff in the 
years 1948 and 1949 in the aggregate amount of $3,261.00. Plaintiff 
demands reimbursement from the tenant. | 

The defendant answering avers that the repairs referred to were made 
by plaintiff and his testator at the request of the subtenant, Hood Motor 
Company, Inc., without notice to the defendant and without giving him 
an opportunity to examine the premises or otherwise protect hig rights 
under the original lease and under the sublease. The subtenant is in 
possession. Defendant further alleges that he had no notice that any 
repairs were necessary or that the plaintiff claimed any repairs were 
necessary until 1949, after the repairs had been made. He asserts that 
the plaintiff and his testator did not give the defendant any notice or 
opportunity to determine whether the repairs were necessary, or if neces- 
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sary, a chance to call upon Hood Motor Company, Inc., to make the 
repairs under the terms of the sublease. He also contends that such 
actions and conduct of the plaintiff and his testator amounted to abandon- 
ment and a waiver of their rights with respect to the repair and mainte- 
nance provisions of the original lease and further that the plaintiffs are 
estopped to make a claim against the defendant for the repairs so volun- 
tarily made. The defendant also contends that the payments made by 
the plaintiff and his testator were voluntary payments made with full 
knowledge of all the facts and in such a way as to make the plaintiff and 
his testator volunteers and to preclude a recovery in this action. 

Plaintiff filed a general demurrer to the defendant’s answer, further 
answer and defense, and second further answer and defense, on the ground 
that the defendant’s pleading did not state facts sufficient to constitute a 
defense to plaintiff’s cause of action. The demurrer was sustained. De- 
fendant excepted and appealed. 


Lassiter, Moore & Van Allen far plaintiff, appellee. 
B. Irvin Boyle for defendant, appellant. 


VALENTINE, J. Was the court below correct in sustaining the plain- 
tiff’s general demurrer to the defendant’s entire answer? This is the 
only question for decision upon this appeal. 

It is settled that the sufficiency of an answer may be challenged and 
tested by a demurrer. McIntosh, page 507, sec. 475; Walliams v. Hos- 
pital Association, ante, 5386. A demurrer admits the truth of all the 
allegations of fact contained in the pleading as well as all relevant infer- 
ences of fact reasonably deducible therefrom. Insurance Co. v. McCraw, 
215 N.C. 105, 1 S.E. 2d 369, and cases there cited. Both the statute, 
G.S. 1-151, and the decisions of this Court on the subject are to the effect 
that a pleading as against a demurrer must be liberally construed in favor 
of the pleader. Facts alleged in an answer, although inartfully drawn, 
are sufficient to withstand a demurrer, if upon a liberal construction 
thereof the pleading is sufficient to present one or more defenses. Pridgen 
v. Pridgen, 190 N.C. 102, 129 S.E. 419; Dizon v. Green, 178 N.C. 205, 
100 S.E. 262; Farrell v. Thomas, 204 N.C, 631, 169 S.E. 224; King v. 
Motley, 233 N.C. 42, 62 S.E. 2d 540. 

A pleading must be fatally and wholly defective before it will be 
rejected as insufficient. If the answer contains facts sufficient to con- 
stitute one or more defenses in any part or to any extent or if facts suffi- 
cient for that purpose can be fairly gathered from it, it is not demurrable, 
regardless of how uncertain or inartfully drawn it appears, or how defec- 
tive or redundant its statements may be. Every reasonable intendment 
and presumption must be made in favor of the pleader. Fairbanks v. 
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Murdock, 207 N.C. 348, 177 S.E. 122; Vincent v. Powell, 215 N.C. 336, 
1 S.E. 2d 826; Insurance Co. v. McCraw, supra; Presnell v. Beshears, 
227 N.C. 279, 41 S.E. 2d 835; Dickensheets v. Taylor, 2238 N.C. 570, 
27 S.E. 2d 618; S. v. McCanless, 193 N.C. 200, 186 S.E. 371; Steele v. 
Cotton Mills, 231 N.C. 636, 58 S.E. 2d 620; Bryant v. Ice Co., 233 N.C. 
266, 63 S.E. 2d 547. 

The defendant sets up as defenses that sometime during the year 1946 
Hood Motor Company, Inc., the subtenant then in possession of the 
premises, notified and called upon Dr, LeGrand Guerry, the owner and 
lessor of the premises, to make certain repairs to the building, and pur- | 
suant thereto Dr. Guerry procured the repairs and paid for the same; 
that after the death of Dr. Guerry the said Motor Company in the years 
1948 and 1949 notified and called upon the executor of the estate of Dr. 
Guerry for further repairs to the leased building and on both occasions 
the plaintiff caused the said repairs to be made and paid for the same; 
that the defendant was never notified either by Dr. Guerry or his executor 
or anyone else that repairs were necessary to the said premises; that 
neither Dr. Guerry nor his executor required the Motor Company to make 
the repairs although they knew at all times that the said Motor Company 
was in possession of the premises under a sublease of the defendant; that 
the failure of such notice to the defendant prevented him from ascertain- 
ing whether repairs were necessary, and, if so, whether such repairs were 
required of him under the terms of his lease and further prevented him 
from requiring the Hood Motor Company to make said repairs as re- 
quired of it under the sublease. Upon these facts, the defendant contends 
that he had no chance to ascertain whether the repairs to the building 
were necessary and whether they were included in or excluded from the 
covenant to repair contained in his lease. He further contends that 
Dr. Guerry and his executor had full knowledge of all the facts and cir- 
cumstances surrounding the entire transaction and that the repairs were 
voluntarily made and paid for by Dr, Guerry and his executor and that 
the defendant is therefore not liable for the costs of said repairs or any 
part thereof. 

Defendant’s allegation that the plaintiff and his testator were volun- 
teers in making and paying for the repairs brings them within the well 
established rule of law that the voluntary payment of money by a person 
who has full knowledge of all the facts cannot be recovered. Commis- 
stoners v. Commissioners, 75 N.C. 240; Commissioners v. Setzer, 70 N.C. 
426; Brummitt v. McGuire, 107 N.C. 351, 12 S.E. 191. To the same 
effect is Bank v. Taylor, 122 N.C. 569, 29 S.E. 831; Bernhardt v. R. R., 
135 N.C. 258, 47 S.E. 427; Willams v. McLean, 220 N.C. 504, 17 S.E. 
2d 644, 
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A waiver is sometimes defined to be an intentional relinquishment of 
a known right. The act must be voluntary and must indicate an intention 
or election to dispense with something of value or to forego some advan- 
tage which the party waiving it might at his option have insisted upon. 
The waiver of an agreement or of a stipulation or condition in a contract 
may be expressed or may arise from the acts and conduct of the party 
which would naturally and properly give rise to an inference that the 
party intended to waive the agreement. Where a person with full knowl- 
edge of all the essential facts dispenses with the performance of some- 
thing which he has the right to exact, he therefore waives his rights to 
later insist upon a performance. A person may expressly dispense with 
the right by a declaration to that effect, or he may de so with the same 
result by conduct which naturally and justly leads the other party to 
believe that he has so dispensed with the right. Alexander v. Bank, 155 
N.C. 124, 71 S.E. 69; Furniture Co. v. Cole, 207 N.C. 840, 178 S.E. 579. 

Neither the plaintiff nor his testator were under legal or contractual 
obligation to make the repairs. They had the right to demand that the 
tenant comply with his contract in this respect and make the necessary 
repairs. They knew that the original tenant was not in possession and 
that he, therefore, would have no knowledge of the necessity for repairs. 
There was no demand upon or refusal by the defendant to perform the 
covenant to repair. Hence, the voluntary acts of plaintiff and his testator 
in making the repairs and paying for the same without notice to or de- 
mand upon the tenant constitute a waiver in the nature of an estoppel. 
Clement v. Clement, 230 N.C. 636, 55 S.E. 2d 459. 

Substantial justice between the parties is the point always in view in 
the construction of pleadings. Kemp v. Funderburk, 224 N.C. 353, 30 
S.E. 2d 155. Measuring the facts set up in defendant’s answer by the 
applicable rules of law, it would appear that the defendant’s answer is 
sufficient to repel plaintiff’s demurrer. It follows, therefore, that his 
Honor wag in error in sustaining plaintiff’s demurrer, and we so hold. 

Reversed. 


IN THE MATTER OF OBEDIAH (OBIE) SELLERS (STATE v. SELLERS). 
(Filed 12 December, 1951.) 


1. Criminal Law § 67c— 


Where the record discloses a patent invalidity in the judgment pro- 
nounced which works a substantial injustice, the Supreme Court will take 
cognizance thereof and correct it regardless of how the cause reaches the 
Court. 
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2. Criminal Law § 60b— 


Where the bill of indictment to which defendant pleaded nolo contendere 
is with certainty referred to by number, error in the caption of the case 
and in the judgment in referring to the charge does not render the plea 
void as not supported by a bill of indictment, there being no uncertainty 
in the identity of the bill to which the plea was made. 


3. Robbery § 1bh— 


G.S. 14-87 merely provides a more severe punishment for robbery when 
committed with firearms, without adding to or subtracting from the com- 
mon law offense of robbery. 


4. Robbery § 83— 


Where the indictment charges highway robbery and not robbery with 
firearms, sentence in excess of ten years exceeds the limit permitted by 
law. G.S. 14-2, G.S. 14-87. 


5. Criminal Law §8§ 62a, 83— 


Where the court imposes a sentence in excess of the limit prescribed by 
law the prisoner is not entitled to a discharge or to a new trial, but the 
judgment will be vacated and the cause remanded for proper sentence, 
with allowance for the time already served. 


6. Criminal Law § 62e— 


Provision in a judgment upon an indictment containing two counts that 
the sentence on each count should begin at the expiration of the sentence 
on the other, does not render the sentences void for ambiguity, the sentence 
imposed on each count being the essential part of the judgment and the 
provision with respect to the time of execution being merely directory. 


Petition for certiorari. 

Petitioner was put on trial in Columbus County at the May Term, 
1946, before Burney, J., on two separate bills of indictment. In case 
No. 568 he was charged in two counts with housebreaking and larceny 
and in case No. 569 with highway robbery. The record discloses that 
he entered a plea of nolo contendere to the bill in No. 568 and a like plea 
in the bill in No. 569 which is inadvertently designated in the caption of 
the case, as it appears on the minutes of the court, as “robbery with fire- 
arms.” The court in its judgment likewise so referred to it and pro- 
nounced judgment that the defendant be confined in the State’s prison for 
a term of not less than twenty nor more than twenty-five years, said 
sentence to begin at the termination of a sentence the defendant was then 
serving. Admittedly this prior term was completed in 1948. In No. 568 
petitioner was sentenced on the first count, sentence to begin at the expira- 
tion of the sentence in No. 569 and on the second count, sentence to begin 
at the expiration of the sentence on the first count. 

The petitioner brings the cause to this Court on petition for certiorari 
contending (1) that he was not indicted on a charge of robbery with 
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firearms under G.S. 14-87, and that his sentence on a plea unsupported 
by a bill of indictment is void; (2) that if it is held that his plea was in 
fact entered in case No. 569, then the sentence exceeds the limit permitted 
by law; and (3) the invalidity or irregularity, as the case may be, in the 
sentence in No. 569 renders the sentences in No. 568, as to their begin- 
ning dates, too ambiguous, uncertain, and indefinite to be enforceable. 


Charles F, Blanchard and William H. Yarborough, Jr., for petitioner. 


R. Brookes Peters, EF. O. Brogden, Jr., and L. J. Beltman for re- 
spondent, 


BarnuILi, J. How this cause reached this Court is of little moment. 
The record discloses the patent invalidity of the judgment pronounced 
which works a substantial injustice to the petitioner. It is our duty to 
take cognizance thereof and correct it, either in the exercise of our 
appellate or our supervisory jurisdiction, depending on how the case is 
presented. S. v. Shipman, 203 N.C. 325, 166 S.E. 298; 8S. v. Cochran, 
230 N.C. 523, 53 S.E. 2d 663. 

The identity of the bill of indictment for robbery to which the peti- 
tioner entered his plea cannot be successfully challenged. The bill was 
returned in case No. 569; the plea was entered in that case; and judg- 
ment was pronounced on that plea. That the trial judge, for some undis- 
closed reason, acted upon a misapprehension as to the contents of the 
bill does not affect this conclusion. 

G.S. 14-87 creates no new offense. It does not add to or subtract from 
the common law offense of robbery except to provide that when firearms 
or other dangerous weapons are used in the commission of the offense, 
more severe punishment may be imposed. S. +. Jones, 227 N.C. 402, 
42 S.E. 2d 465; S. v. Keller, 214 N.C. 447, 199 S.E. 620; 8. v. Bell, 228 
N.C. 659, 46 S.E. 2d 834; S. 7. Chase, 231 N.C. 589, 58 S.E. 2d 364. 

The court below in pronouncing judgment on petitioner’s plea to the 
bill of indictment under which he was put on trial was bound by the pro- 
visions of G.S. 14-2 which fixes ten years as the maximum sentence which 
may be imposed. Hence the sentence pronounced in case No. 569 cannot 
be sustained. 

However, the petitioner is not entitled to a discharge or a new trial. 
The plea stands and the petitioner’s debt to society thereby established 
must be paid. S. v. Shipman, supra; S. v. Cherry, 154 N.C. 624, 70 
S.E. 294. To that end the judgment pronounced in case No. 569 on the 
charge of robbery is vacated and the cause ig remanded to the Superior 
Court of Columbus County with direction that a proper sentence be 
imposed. The court below, in pronouncing sentence, should be careful to 
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so condition its judgment as to allow petitioner credit for the time he 
has served in execution of the sentence hereby vacated. 

The contention that the sentences in case No. 568 are void for am- 
biguity is without substantial merit. 

The invalidity of the judgment in case No. 569 does not render the 
judgment in No. 568 void for ambiguity or uncertainty as to the time of 
the beginning of the sentences thereby imposed. S. v. Cathey, 170 N.C. 
794, 87 S.E. 532; S. vo, Satterwhite, 182 N.C. 892, 109 S.E. 862; S. v. 
McAfee, 198 N.C. 507, 152 S.E. 391; Bhiéz v. U. S., 153 U.S. 308, 38 
L. Ed. 725; U. S. v. Carpenter, 151 F. 214; 24 C.J.S. 1242; 15 AJ. 
124-5. 

“The judgment is the penalty of the law, as declared by the court, while 
the direction with respect to the time of carrying it into effect is in the 
nature of an award of execution.” The sentence imposed is the essential 
part of the judgment. The time of its execution is merely directory. 
S.v. McAfee, supra. 

To the end that the directives herein contained may be fully complied 
with, the proper officials of the State’s prison are directed to deliver cus- 
tody of the petitioner to the sheriff of Columbus County prior to the 
convening of the term of the Superior Court for the trial of criminal 
cases to be held in said county next after the certification of this opinion. 

Error and remanded. 


In THE MaTrer or: STATE OF NORTH CAROLINA, ON RELATIONSHIP OF THE 
EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA ANpb 
WILLIE BOWEN ET ALS., CLAIMANT EMPLOYEES, AND PEE DEE TEX- 
TILE CoO., INC. 

(Filed 12 December, 1951.) 


1. Appeal and Error § 1: Courts § 4e— 


There is no inherent or inalienable right of appeal from an inferior court 
to a Superior Court or from a Superior Court to the Supreme Court. 


2. Courts § 4e— 
Right of appeal from administrative agencies or special statutory tri- 
bunals is purely statutory, and the statutory requirements are mandatory 
and not directory and must be complied with to avoid dismissal. 


3. Master and Servant § 62— 


The requirement of G.S. 96-15 (i) that the party appealing from the 
Employment Security Commission file statement of grounds upon which 
review is sought and the particulars in which it is claimed the Commission 
was in error is a condition precedent to the right of appeal, and failure to 
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file such statement within the time allowed by the statute for appeal re- 
quires dismissal. 


4. Same— 


The findings of fact by the Employment Security Commission are con- 
clusive when supported by competent evidence, review being on questions 
of law only. G.S. 96-15 (i). 


5. Master and Servant § 60— 


Findings supported by evidence that the unemployment of claimants- 
employees for the period in question was due to vacation and that they 
were not available for work during such period supports order denying 
claimants compensation for the time in question. 


Appzat by claimant employees from Crisp, Special J., February Term, 
1951, Ricpmonp. Affirmed. 

The appealing claimants filed claims with the Employment Security 
Commission for unemployment compensation for a period which included 
the period from 20 June 1949 to 3 July 1949. The Commission, after 
finding the facts, found and concluded: 

‘*. .. The record shows the unemployment of the claimants between 
June 20, 1949, and July 3, 1949, inclusive, to be due to a vacation, and 
they are thereby not available for work, and ineligible for benefits during 
such time.” 

It thereupon denied compensation for said period and, on 25 August 
1950, mailed notice of its decision to the appellants herein. 

On 13 September 1950, the claimants filed with the Commission notice 
of their appeal in the following language: 

“In accordance with Section 96-4 (m) of the General Statutes of 
N.C., the claimants-employees give notice of appeal from the above de- 
cision.” 

However, they failed to file any statement of the grounds upon which 
a review was sought as required by G.S. 96-16 (h) (i). 

The Commission made due return to the notice of appeal by filing the 
necessary papers and transcript of the evidence, together with its findings 
of fact and decision therein, in the Superior Court of Richmond County. 

On 1 February 1951, after notice that the employer would move to 
dismiss the appeal, claimants filed in the Superior Court their “state- 
ment of grounds upon which review is sought and particulars in which 
it is claimed the Commission is in error.” On 5 February 1951 the em- 
ployer appeared and moved to dismiss the appeal for that the claimants 
failed to file said statement with the Commission at the time appeal was 
noted as required by statute. The motion was allowed and claimants 
appealed. 
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W. D. Holoman, R. B. Billings, R. B. Overton, and D. G. Ball for 
Employment Security Commission, appellee. 

Robert S. Cahoon for appellants. 

Thomas H, Leath for Pee Dee Textile Company, Inc., appellee. 


Barnuiy, J. There is no inherent or inalienable right of appeal from 
an inferior court to a Superior Court or from a Superior Court to the 
Supreme Court. Coz v. Kinston, 217 N.C, 391, 8 S.E. 2d 252; S. v. 
Miller, 225 N.C. 218, 34 S.E. 2d 148; 2 A.J. 847. 

A fortiort, no appeal lies from an order or decision of an administra- 
tive agency of the State or from the Judgments of special statutory tri- 
bunals whose proceedings are not according to the course of the common 
law, unless the right is granted by statute. 2 A.J. 858, sec. 19. If the 
right exists, it is brought into being, and is a right granted, by legislative 
enactment. Cox v. Kinston, supra; Pue v. Hood, Comr. of Banks, 222 
N.C. 310, 22 S.E. 2d 896; Utzeleties Com. v. Coach Co., 218 N.C. 288, 
10 S.E. 2d 824; Veazey v. Durham, 231 N.C. 357, 57 S.E. 2d 377; Ann. 
124 A.L.R. 1000. 

“There can be no appeal from the decision of an administrative agency 
except pursuant to specific statutory provision therefor.” 42 A.J. 670, 
sec. 232. 

Obviously then, the appeal must conform to the statute granting the 
right and regulating the procedure. Caudle 7. Morris, 158 N.C. 594, 
74 S.E. 98. | 

The statutory requirements are mandatory and not directory. Brown 
v. Kress & Co., 207 N.C. 722, 178 S.E. 248, They are conditions prece- 
dent to obtaining a review by the courts and must be observed. Vivian 
v. Mitchell, 144 N.C. 472. Noncompliance therewith requires dismissal. 
Lindsey v. Knights of Honor, 172 N.C. 818, 90 S.E. 1013. 

G.S. 96-15 (h) permits a party aggrieved by a ruling or decision of 
the Employment Security Commission to appeal to the Superior Court, 
and G.S, 96-15 (i) prescribes the procedure to be followed in the exercise 
of this right. In the latter section, it is provided that “in every case in 
which appeal is demanded, the appealing party shall file a statement with 
the Commission within the time allowed for appeal, in which shall be 
plainly stated the grounds upon which a review is sought and the par- 
ticulars in which it is claimed the Commission is in error with respect to 
its decision.” 

This statement of the grounds of the appeal must be filed within the 
time allowed for appeal. Its purpose is to give notice to the Commission 
and adverse parties of the alleged errors committed by the Commission 
and limit the scope of the hearing in the Superior Court to the specific 
questions of law raised by the errors assigned. Clearly it was intended, 
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and must be construed, as a condition precedent to the right of appeal. 
Noncompliance therewith is fatal. 

We may note that there is sufficient evidence in the record to sustain 
the facts found, and the facts found support the order denying claimants 
compensation for the period of time in question. As the findings of fact 
made by the Commission, when supported by competent evidence, are 
conclusive and binding on the reviewing courts, which are to hear the 
appeal on questions of law only, G.S. 96-15 (1), the disposition of the 
appeal in the court below deprived the claimants of no substantial right 
to which, otherwise, they might have been entitled. 

The iudgment of the court below is 

Affirmed. 


C. BE. MALLARD y. MARY BROWN MALLARD. 


(Filed 12 December, 1951.) 
1. Divorce § 2a— 


Divorce under G.S. 50-6 may be granted only when the parties (1) have 
lived apart physically for an uninterrupted period of two years and (2) 
their physical separation is accompained by an intention on the part of one 
of them, at least, to. cease matrimonial cohabitation. 


2. Same— 

Plaintiff’s testimony to the effect that both he and defendant had resided 
in the State for a period of six months, that they had lived separate and 
apart for more than two years, and that at the time of separation he 
intended never to reSume matrimonial cohabitation with her, is sufficient 
to overrule her motion to nonsuit. 


3. Same— 

Defendant’s evidence was to the effect that plaintiff separated himself 
from her solely for the purpose of finding employment and that they 
mutually intended to resume living together as man and wife under one 
roof as soon as plaintiff was financially able to furnish shelter and support 
for defendant and their daughter at the place of his employment. Held: 
An instruction which fails to charge that if the parties, though physically 
separated, mutually intended to resume marital cohabitation they were 
not living separate and apart in contemplation of the statute, must be held 
for error. 


APPEAL by defendant from Grady, Emergency Judge, at the August 
Term, 1951, of the Superior Court of Ropzson County. 

Civil action under G.S. 50-6 for an absolute divorce on the grounds of 
two years’ separation. 

Plaintiff and defendant were married September 5, 1927, and lived 
together as man and wife from that time until 12 January, 1948, in the 
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home of defendant’s mother in Mooresville, N.C. They have a daughter. 
Since the day last mentioned, the plaintiff has been working in Dunn, 
N. C., Lake City, S. C., and Fairmont, N. C., and the defendant and the 
daughter have been residing in Mooresville, N. C. 

This action was begun 18 May, 1950. The complaint, reply, and 
testimony of the plaintiff made out this case: 

On 12 January, 1948, the plaintiff notified defendant that his marital 
relations with her were unhappy and that he did not intend to live with 
her in the future. The defendant consented to the plaintiff’s proposed 
course of action. The plaintiff forthwith departed the home in Moores- 
ville, and ever since has resided elsewhere separate and apart from the 
defendant physically with the intention of never resuming conjugal rela- 
tions with her. He has worked at Fairmont, N. C., since July, 1948. 
Although he contributed small sums to her support after leaving Moores- 
ville, he did so simply to fulfil] the obligation imposed upon him by law. 

The answer denied that there had been any separation of the parties 
within the meaning of the statute, and pleaded the affirmative defense 
covered by the fourth issue set forth below. The evidence presented by 
the defendant tended to show that the plaintiff was destitute and unem- 
ployed on 12 January, 1948, and by reason thereof was unable to support 
his wife and daughter; that the plaintiff left the home of the parties in 
Mooresville on that day to obtain employment elsewhere, and absented 
himself from such home from that time until the commencement of the 
present action in an effort to make provision for his family pursuant to 
an understanding between him and the defendant that the parties were 
to resume matrimonial cohabitation just as soon as the financial circum- 
stances of the plaintiff permitted him to furnish a home and support for 
his wife and daughter at the place of his employment; that from time 
to time after leaving Mooresville the plaintiff contributed small sums to 
the support of the defendant in recognition of his marital status and in 
partial performance of one of his marital duties; and that the plaintiff 
never intimated to defendant prior to the commencement of this action 
that he desired or intended to end his conjugal! relations with her. 

Issues were submitted to and answered by the jury as follows: 

1. Were plaintiff and defendant married, as alleged in the complaint ? 
Answer: Yes. 

2. Has the plaintiff been a resident of the State of North Carolina for 
more than six months prior to the institution of this action? Answer: 
Yes. 

3. Was there a separation of the plaintiff and defendant and have they 
lived separate and apart continuously for more than two years prior to 


the commencement of this action, as alleged in the complaint? Answer: 
Yes. 
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4, If so, was such separation caused by the wrongful and unlawful con- 
duct of the plaintiff, as alleged in the answer? Answer: No. 

Judgment was rendered on the verdict granting plaintiff an absolute 
divorce, and the defendant appealed, assigning the refusal of the judge 
to enter a compulsory nonsuit and various portions of the charge as error. 


FP. LeVerne Adams and F, D. Hackett for plaintiff’, appellee. 
Varser, McIntyre & Henry for defendant, appellant. 


Ervin, J. While the third issue is phrased in the language of GS. 
50-5 (4), the plaintiff bottoms his case on G.S. 50-6. Moreover, the 
record reveals that the action was tried under the last mentioned statute 
in the court below. 

G.S. 50-6 specifies that “marriages may be dissolved and the parties 
thereto divorced from the bonds of matrimony on the application of 
either party, if and when the husband and wife have lived separate and 
apart for two years, and the plaintiff or defendant in the suit for divorce 
has resided in the State for a period of six months.” 

A husband and wife live separate and apart for the prescribed period 
within the meaning of G.S. 50-6 when, and only when, these two condi- 
tions concur: (1) They live separate and apart physically for an unin- 
terrupted period of two years; and (2) their physical separation is 
accompanied by at least an intention on the part of one of them to cease 
their matrimonial cohabitation. Young v. Young, 225 N.C. 340, 34 
S.E. 2d 154; Moody v. Moody, 225 N.C. 89, 33 S.E. 2d 491; Byers v. 
Byers, 222 N.C. 298, 22 S.E, 2d 902. 

The testimony adduced by plaintiff is sufficient to establish that each 
of these things existed at the commencement of the action: That the 
plaintiff and defendant were husband and wife; that both of them had 
resided in the State for a period of six months; and that they had lived 
separate and apart within the meaning of the statute for an uninter- 
rupted period of two years. This being true, the trial judge rightly 
refused to nonsuit the action. Taylor v. Taylor, 225 N.C. 80, 33 S.E. 
2d 492. 

The defendant assigns as error various portions of the charge in which 
the judge instructed the jury without explanation or qualification to 
answer the third issue in favor of the plaintiff, 2. e., in the affirmative, 
in the event it found by the greater weight of the evidence that the plain- 
tiff separated from his wife in the early part of January, 1948, with her 
consent or knowledge, and remained separate and apart from her for 
two years. Since the charge is designed to aid the jury clearly to compre- 
hend the case and to arrive at a correct verdict, this instruction must be 
held for error on the testimony in the instant action. Lewis v. Watson, 
229 N.C. 20, 47 S.E. 2d 484. 
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There is sharp conflict between the evidence of the plaintiff and that 
of the defendant respecting the character of their separation. The testi- 
mony for the defendant indicates that the plaintiff was in pecuniary 
difficulties and out of work in January, 1948; that he thereafter ab- 
sented himself from the defendant merely to obtain employment and thus 
make some provision for his family; and that both he and the defendant 
entertained a mutual intention during their resultant physical separation 
to resume living together as man and wife under one roof just as soon 
as the plaintiff was financially able to furnish shelter and support for 
his family at the place of his employment. 

If this evidence is true, the plaintiff and the defendant were not living 
separate and apart in contemplation of law while they were physically 
separated. Byers v. Byers, supra. Despite its crucial bearing on the 
third issue, the judge took no note of it in his charge, except to state that 
the defendant contended that the jury ought to answer such issue in the 
negative because the plaintiff’s “absence from her was simply in search 
of employment.” He did not advise the jury as to whether such conten- 
tion had any legal validity. S.v. Herbin, 232 N.C, 318, 59 S.E. 2d 635. 

Since the judge did not explain to the jury the law arising on this 
testimony, the unqualified instruction challenged by the assignments of 
error directed the jury to answer the third issue in the affirmative in the 
event it found by the greater weight of the evidence that the plaintiff and 
the defendant had lived separate and apart physically for an uninter- 
rupted period of two years, even though their physical separation was 
not accompanied by an intent on the part of either of them to cease their 
matrimonial cohabitation. 

The instruction was highly prejudicial to the defendant on the present 
record, and entitles her to a 

New trial. 


STATE vy. ROBERT E. MEADOWS. 


(Filed 12 December, 1951.) 


Criminal Law § 14— 

Under the provisions of G.S. 15-177.1, trial in the Superior Court upon 
appeal from an inferior court is de novo without regard to the plea, the 
trial, the verdict or the judgment of the inferior court, and therefore the 
Superior Court in all instances, including those in which the defendant 
pleads guilty in both the inferior court and in Superior Court, has power 
to impose sentence lighter or heavier than that imposed by the inferior 
court, provided the sentence is within the limit prescribed by law. 
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AppEaL by defendant from Parker, J., at May Term, 1951, of New 
HANovER. 

Criminal prosecution against defendant for driving a motor vehicle 
upon the public highways of the State while his operator’s license was 
revoked. 

On 10 January, 1951, the defendant was arraigned in the Recorder’s 
Court of New Hanover County upon a warrant alleging that he com- 
mitted the misdemeanor defined by G.S. 20-28 by driving a motor vehicle 
upon the public highways of the State while his operator’s license was 
revoked. He pleaded guilty, and the Recorder’s Court, which has final 
jurisdiction of misdemeanors, entered this judgment: “Fined $200.00 
and costs of court—90 days in default of the payment of the fine and 
cost.” The defendant appealed to the Superior Court from this judgment. 

When the case was called for trial at the May Term, 1951, of the 
Superior Court of New Hanover County, the defendant again pleaded 
guilty to the charge. The State thereupon adduced evidence showing that 
the defendant committed the offense at a time when his operator’s license 
had been revoked for a period of three years because of a second convic- 
tion for driving a motor vehicle upon the public highways of the State 
while under the influence of intoxicating liquor, and the presiding judge 
thereupon entered this judgment: “The judgment of the court is that 
Robert E. Meadows be confined in the common jail of New Hanover 
County for a term of twelve months to be assigned to work the public 
roads under the direction of the State Highway and Public Works Com- 
mission.” The defendant excepted to the judgment of the Superior 
Court, and appealed to the Supreme Court. 


Attorney-General McMullan, Assistant Attorney-General Moody, and 
C. G. Powell, Jr., Member of Staff, for the State. 
W. K. Rhodes, Jr., for defendant, appellant. 


Ervin, J. The assignment of error raises this question: Where the 
accused in a criminal action pleads guilty to the charge of a misdemeanor 
in the Superior Court upon the hearing of his appeal from the judgment 
pronounced against him on his former plea of guilty to the same charge 
in an inferior court having complete jurisdiction of the offense, does the 
judge of the Superior Court have power to impose a greater sentence 
than that imposed by the inferior court from which the appeal is taken ? 

The charge is bottomed on this statutory provision: “Any person 
whose operator’s . . . license has been . . . revoked other than perma- 
nently, as provided in this article, who shall drive any motor vehicle upon 
the highways of the state while such license is ... revoked, shall 
be guilty of a misdemeanor and upon conviction shall be punished by a 
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fine of not less than two hundred dollars ($200.00) or imprisonment in 
the discretion of the court, or both such fine and imprisonment.” G.S. 
20-28 (a); 1947 Session Laws, Ch. 1067, sec. 16. 

The sentence of the Superior Court does not transgress the limits fixed 
by law. S. v. Moschoures, 214 N.C. 321, 199 S.E. 92. The defendant 
insists, however, that the sentence is void because the judge of the Supe- 
rior Court was powerless in law to change the judgment of the recorder’s 
court. To sustain this position, he invokes former decisions, which enun- 
ciated the rule that where the accused in a criminal action pleads guilty 
to a misdemeanor in an inferior court having complete jurisdiction of the 
offense and appeals to the Superior Court from the judgment pronounced 
by the inferior court on his plea, the Superior Court sits as a mere court 
of review to determine the legality of the judgment of the inferior court. 

The defendant argues that this rule still obtains except in so far as it 
has been modified by Chapter 482 of the 1947 Session Laws, which is now 
codified as G.S, 15-177.1; that this statute abolishes the rule only in cases 
where the accused pleads not guilty in the Superior Court; that the rule 
applies in the present action because the defendant pleaded guilty in the 
Superior Court; that in consequence the judge of the Superior Court sat 
as a mere court of review in the present action with power to do one of 
these things only: (1) To discharge the defendant if he adjudged the 
proceedings of the inferior court to be fatally defective; (2) to remand 
the cause to the inferior court for proper sentence if he deemed the 
original sentence to be improper in form or substance; and (3) to affirm 
the sentence of the inferior court if he found it to be valid; and that the 
judge of the Superior Court disregarded his judicial function .in the 
premises and usurped power not conferred upon him by law when he 
undertook to change the sentence of the inferior court. 

These contentions overlook both the history of the rule and the mani- 
fest object of the Legislature in enacting G.S. 15-177.1. 

The rule has never been concerned with the plea interposed by an 
accused on the hearing of his appeal in the Superior Court. It has 
rested on his plea in the inferior court. Its underlying rationale has 
been that the plea of guilty in the inferior court waived the right of the 
accused under G.S. 15-177 and similar laws to have the cause tried or 
even considered anew or de novo on its merits by the Superior Court on 
the appeal, and converted the Superior Court from an appellate trial 
court into a court of review for the correction of errors of law in the 
judgment of the inferior court. 

The rule invoked by the defendant was first stated in 1893 in S. v. 
Warren, 113 N.C. 683, 18 S.E. 498, It has been applied in two subse- 
quent cases only, namely, 8. v. Crandall, 225 N.C. 148, 33 S.E. 2d 861, 
which was decided in 1945, and S. v. Beasley, 226 N.C. 577, 39 S.E. 2d 
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605, which was handed down in 1946. At its first session after the 
Crandall and Beasley decisions, to wit, that of 1947, the Legislature 
enacted G.S. 15-177.1, which reads as follows: “In all cases of appeal 
to the Superior Court in a criminal action from a justice of the peace 
or other inferior court, the defendant shall] be entitled to a trial anew 
and de novo by a jury, without prejudice from the former proceedings 
of the court below, irrespective of the plea entered or the judgment pro- 
nounced thereon.” 1947 Session Laws, Ch. 482. 

This statute is aimed at the very foundation of the rule of the Warren, 
Crandall, and Beasley cases, 1.e., the plea of the accused in the inferior 
court. Its plain purpose is to uproot that rule in its entirety. It accom- 
plishes this object by providing, in substance, that whenever the accused 
in a criminal action appeals to the Superior Court from an inferior 
court, the action is to be tried anew from the beginning to the end in 
the Superior Court on both the law and the facts, without regard to the 
plea, the trial, the verdict, or the judgment in the inferior court. As a 
result of this statute, the rules of practice and procedure regulating the 
trial of criminal actions appealed to the Superior Court by defendants 
who pleaded guilty in inferior courts have been brought into complete 
harmony with those heretofore followed in the trial of the criminal 
actions appealed to the Superior Courts by defendants who pleaded not 
guilty in inferior courts. S. v. Moore, 209 N.C. 44, 182 S.E. 692; 8. v. 
Goff, 205 N.C. 545, 172 S.E. 407; S. v. Pasley, 180 N.C. 695, 104 S.E. 
533; S. v. Koonce, 108 N.C. 752, 12 S.E. 1032. Since the trial in the 
Superior Court is without regard to the proceedings in the inferior court, 
the judge of the Superior Court is necessarily required to enter his own 
independent judgment. Hence, his sentence may be lighter or heavier 
than that imposed by the inferior court, provided, of course, it does not 
exceed the limit of punishment which the inferior court could have 
imposed. 8S, v. Stafford, 113 N.C. 635, 18 S.E. 256. 

For the reasons given, the judgment entered in the Superior Court 1s 

Affirmed. 


JAMES WESLEY TAYLOR v. JONES BROTHERS BAKERY, INC. 
(Filed 12 December, 1951.) 


1. Libel and Slander § 10— 


In an action for slander allegedly uttered by defendant’s route super- 
visor while acting in the course of his employment, the court correctly 
refused defendant’s motions to strike allegations of the complaint that 
plaintiff’s discharge by the supervisor was wrongful and without justifica- 
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tion or excuse, the defamatory matter being related to the asserted reason 
for plaintiff’s discharge. 


2. Libel and Slander § 5— 


In order to form the basis of an action for slander it is necessary that 
the defamatory matter be communicated to some person or persons other 
than the person defamed. 


8. Libel and Slander § 1— 


Ordinarily a person may not maintain an action for a slander invited or 
procured by plaintiff himself or by a person acting for him, certainly when 
induced for the purpose of bringing suit thereon. 


4. Libel and Slander § 10— 


In an action for slander, allegations to the effect that upon plaintiff’s 
inquiry as to the reasons he had been discharged, defendant’s vice-presi- 
dent stated to him that he had been short in his deliveries of merchandise 
to customers which amounted to stealing, should be stricken on motion, 
there being no allegation that the defamatory words were communicated 
to any other person or that the vice-president authorized anyone to publish 
the statement made by him to plaintiff. 


5. Damages § 8— 


Where punitive damages are sought, evidence of the financial condition 
of defendant or of its imputed wealth is competent, and therefore motion 
to strike allegations of the reputed wealth of defendant is properly denied. 


AppkaL by defendant from Moore, J., April term, 1951, of GuirFrorp— 
Greensboro Division. 

The plaintiff, a former employee of the defendant, instituted this action 
to recover both compensatory and punitive damages against the defend- 
ant “on account of injury to plaintiff’s good name, fame, credit, and 
reputation,” caused by the utterance of alleged slanders of and concern- 
ing the plaintiff by one O. W. Biggerstaff, one of the defendant’s route 
supervisors, who was allegedly acting in the course and scope of his em- 
ployment by the defendant. In apt time, the defendant moved to strike 
from the plaintiff’s complaint, the following: 

1. The italicized portion of paragraph eight which reads as follows: 
“That on the 29th day of July, 1950, the said Mr. O. W. Biggerstaff, 
Route Supervisor as aforesaid, wrongfully and without justification or 
excuse discharged this plaintiff .. .” 

2. All of paragraph nine of the complaint, as follows: “That on the 
following Monday, to-wit: July 31, 1950, Mr. Paul Jones, Vice-President 
of the defendant corporation, in a conversation with this plaintiff, who 
was then inquiring as to the reason for his discharge, stated to the plain- 
tiff, ‘You were fired for shorting merchants in loaves of bread, that Mr. 
Biggerstaff has the evidence to prove it, and that this is nothing short 
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of stealing, and we do not want a man like that in our organization.’ 
That thereupon this plaintiff denied said charges.” 

3. The italicized portion of paragraph fifteen of the complaint which 
reads as follows: “That the defendant is a corporation of large means 
and is reputed to be worth a large sum of money and physical pro perties.” 

The motion to strike was overruled, and defendant appeals, and assigns 
error. 


Hines & Boren and Welch Jordan for defendant, appellant. 
H. L. Koontz, J. Elmer Long and Clarence Ross for plaintiff, appellee. 


Denny, J. The defendant’s exception to the failure of the court to 
strike out that portion of paragraph eight of the plaintiff’s complaint, 
alleging that the plaintiff was discharged by Biggerstafl wrongfully and 
without justification or excuse, is without merit. 

The exception, however, to the refusal of the court to strike out para- 
graph nine of the complaint in its entirety, presents a more serious ques- 
tion. There is no allegation in the complaint to the effect that Paul 
Jones, the Vice President of the defendant corporation, ever communi- 
cated the statement made by him to the plaintiff to any other person, nor 
does the plaintiff allege in his complaint that any slanderous statement 
with respect to the conduct of the plaintiff was ever communicated to a 
third person by anyone, save and except by O. W. Biggerstaff, a route 
supervisor of the defendant. 

Therefore, we must consider whether the statement raade by the officer 
of the defendant corporation to the plaintiff upon the plaintiff’s inquiry 
as to why he had been discharged, constituted a publication sufficient to 
support an action for slander. The answer must be in the negative. 

It is generally held that the publication, of a libel or slander, invited 
or procured by the plaintiff, or by a person acting for him, is not sufh- 
cient to support an action for defamation. 383 Am. Jur., Libel and 
Slander, section 93, page 105; 53 C.J.S., Libel and Slander, section 80, 
page 129; Renfro Drug Co. v. Lawson, 1388 Tex. 434, 160 S.W. 2d 246, 
146 A.L.R. 732; Taylor v. McDaniels, 189 Okla. 262, 281 Pac. 967, 66 
A.L.R. 1246; McDaniel v. Crescent Motors, 249 Ala. 330, 31 So. 2d 343, 
172 A.L.R. 204; Lovejoy v. Mutual Broadcasting Co, (Tex. Civ. App.) 
220 S.W. 2d 308; Kaplan v. Edmondson, 68 Ga. App. 151, 22 S.E. 2d 
343; Tucker v. Pure Oil Company of Carolinas, 191 S.C. 60, 8 S.E. 2d 
547. While it is not necessary that the defamatory words be communi- 
cated to the public generally, it is necessary that they be communicated 
to some person or persons other than the person defamed. Hedgepeth v. 
Coleman, 183 N.C, 309, 111 S.E. 517, 24 A.L.R. 232; McKeel v. Latham, 
202 N.C. 318, 162 S.E. 747; 53 C.J.8., Libel and Slender, section 78, 
page 127; 33 Am. Jur., Libel and Slander, section 96, page 107. 
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An examination of plaintiff’s complaint discloses that all his allega- 
tions with respect to his right to recover compensatory as well as punitive 
damages, are bottomed on the statement made by Biggerstaff to the 
various customers of the defendant corporation. He alleges no damages 
resulting from the statements made to him by the Vice President of the 
defendant corporation in response to his own inquiry as to the reason for 
his discharge. Certainly such a statement, unless made to a third person, 
would not support an action for slander. Moreover, it is generally held 
that where slanderous or libelous statements are induced for the purpose 
of bringing suit thereon, recovery will not be permitted. This is upon 
the theory that a plaintiff will not be permitted “to assist in building up 
a cause of action for the purpose of gathering fruitage for himself.” 
Richardson v. Gunby, 88 Kan. 47, 127 Pac. 533, 42 L.R.A. (N.S.) 520. 
See 172 A.L.R. Anno. 214. Furthermore, there is no allegation in plain- 
tiff’s complaint to the effect that the vice-president of the defendant 
corporation authorized the defendant Biggerstaff, or anyone else, to pub- 
lish the statement made by him to the plaintiff. 53 C.J.S., Libel and 
Slander, section 150 (a), page 283. Consequently, we think the defendant 
is entitled to have all of the allegations contained in paragraph nine of 
the plaintiff’s complaint stricken out, and it is so ordered. 

The exception to the failure of the court to grant the defendant’s mo- 
tion to strike from the plaintiff’s complaint the allegation with respect 
to the reputed wealth of the defendant, will not be upheld. 

In an action where punitive damages may be awarded, evidence of the 
financial condition of the defendant, or of its reputed wealth, is ad- 
missible in behalf of the plaintiff. Roth v. News Co., 217 N.C. 18, 6 S.E. 
2d 882; Bryant v. Reedy, 214 N.C. 748, 200 S.E. 896; Baker v. Winslow, 
184 N.C. 1, 113 S.E. 570; Carmichael v. Telegraph Co., 162 N.C. 338, 
78 S.E. 507; Arthur v. Henry, 157 N.C. 393, 738 S.E. 206; Tucker v. 
Winders, 180 N.C. 147, 41 S.E. 8; Reeves v. Winn, 97 N.C. 246, 1 S.E. 
448; Adcock v. Marsh, 30 N.C. 360. 

The judgment of the court below will be modified as directed herein. 

Modified and affirmed. 


ELLA ROSS LAUGHRIDGE v. HOWARD ALFORD LOVEJOY, JR. 


(Filed 12 December, 1951.) 
Divorce § 21— 


Unpaid installments for the support of the child of the marriage past 
due under a decree of another state may not be modified by our court in 
action here to enforce payment, and defendant is not entitled to allege as 
a defense the wife’s violation of a provision of the decree that he should 
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be allowed to visit the child at reasonable times and places, such matter 
being proper only in a petition for modification of the original decree in 
the court of its rendition. 


AppxaL by defendant from Sink, J., April Term, 1951, of Meck ien- 
BURG. 

This action was instituted in the Superior Court of Mecklenburg 
County, North Carolina, 1 August, 1949, by the plaintiff, a citizen and 
resident of Jefferson County, Alabama, for the purpose of obtaining a 
judgment against the defendant for past due and unpaid monthly in- 
stallments alleged to be due by the defendant to the plaintiff for the sup- 
port and maintenance of their minor child, pursuant to the terms of a 
judgment theretofore entered in the State of Alabama. 

The material facts are not in dispute and may be summarily stated as 
follows: 

1. The plaintiff and defendant were married and one child, Howard 
Alford Lovejoy, ITI, was born of the marriage prior to 23 October, 1945. 

2. On the above date, the plaintiff, then Ella Ross Lovejoy, wife of the 
defendant, instituted an action for divorce against him in the Circuit 
Court, Tenth Judicial Circuit, of Alabama—Equity Division. Process 
was duly served on the defendant, and he appeared in person and filed an 
answer to the plaintiff’s complaint. The plaintiff was thereafter granted 
an absolute divorce from the defendant and awarded a lump sum settle- 
ment in lieu of alimony. Pursuant to an agreement of the parties filed 
in the cause, the custody of the minor child was awarded to the com- 
plainant, the mother, “with the right of the respondent, the father, to 
visit said child at reasonable times and places.”’ The decree further di- 
rected the defendant to pay to the plaintiff the sum of $50.00 per month 
for the support and maintenance of their minor child. 

3. The plaintiff, who has since intermarried with one Laughride, al- 
leges that the defendant paid to the plaintiff, irregularly, these monthly 
installments under and pursuant to the above judgment, but has unlaw- 
fully and wrongfully discontinued the payments as required by the order; 
that plaintiff has demanded payment thereof, but the defendant has 
failed and refused to pay said past due installments; and that as of 28 
July, 1949, the defendant was due the plaintiff, uncer the terms of the 
aforesaid judgment, the sum of $1,200, and that such judgment is still in 
full force and effect in the State of Alabama. 

4. The defendant filed an answer to the complaint and does not deny 
the material allegations thereof, but set up a Further Answer and De- 
fense thereto in which he alleges, among other things, that since the 
plaintiff and defendant were divorced he has been unable to see his child; 
that not long after the divorce was granted, plaintiff remarried and her 
whereabouts were unknown to him; that he sought through his counsel to 
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find out where she was in order that he might have an opportunity to 
visit his child; that after repeated efforts he was unable to communicate 
with his wife; “that after he became unable to see and visit his child, the 
defendant stopped making payments provided in said divorce decree, for 
the reason the plaintiff was violating the terms of said decree relating to 
the child by not giving the defendant the privilege of visiting said child. 

The plaintiff, through her counsel, moved to strike out the defendant’s 
Further Answer and Defense, which motion was allowed, and the defend- 
ant appeals and assigns error. 


G. T. Carswell and Shannonhouse, Bell & Horn for defendant, ap- 
pellant. 
McRae & McRae for plaintiff, appellee. 


Denny, J. The defendant contends he is entitled to plead the failure 
of the plaintiff to give him an opportunity to visit his child “at reason- 
able times and places,” as provided in the decree awarding custody of the 
child to the plaintiff, as a defense to her action for the collection of past 
due and unpaid installments due by him, under the provisions of the 
decree, for the support and maintenance of his child. 

Such alleged violation of the provisions of the decree, if found to be 
true, might be adjudged sufficient to entitle the defendant to a modifica- 
tion of the decree upon a proper petition or motion lodged in the Alabama 
court in which the original decree was entered. However, under the full 
faith and credit clause of the Constitution of the United States, the 
courts of this State are without jurisdiction to modify or alter a duly 
entered judgment in a court of competent jurisdiction in another state. 
31 Am. Jur., Judgments, section 535, page 145; 50 C.J.S., Judgments, 
section 890, page 492; Allman v. Register, 233 N.C. 531, 64 S.E. 2d 861; 
Willard v. Rodman, 233 N.C. 198, 63 S.E. 2d 106; Howland v. Stitzer, 
231 N.C. 528, 58 S.E. 2d 104; Lockman v. Lockman, 220 N.C. 95, 16 
S.E. 2d 670. 

The defendant is relying upon those cases where the parties entered 
into a separation agreement and the wife violated the provisions thereof 
with respect to the right of the husband to visit his children, citing Cole 
v. Addison, 158 Ore. 688, 58 Pac. 2d 1013, 105 A.L.R. 897; Duryea v. 
Bliven, 122 N.Y. 567, 25 N.E. 908; Muth v. Wuest, 76 App. Div. 332, 
78 N.Y.S. 481; Haskell v. Haskell, 201 App. Div. 414, 194 N.Y.S. 28, 
(aff, 236 N.Y. 635), 142 N.E. 314; Myers v. Myers, 143 Mich. 32, 106 
N.W, 402. An examination of these cases, however, discloses, in each 
instance, that it was an original action to enforce the provisions of a 
separation agreement and the husband set up an alleged breach thereof 
as a bar to its enforcement, or it involved a petition or motion, lodged in 
the court which granted the original decree, for its modification. 
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It seems to be the general rule that where the wife is awarded the 
custody of the child and the father is given the right to visit it, and the 
order requires him to make periodic payments for the support of the 
child, the order for such support will not be construed as being condi- 
tioned on the father’s right of visitation which he may claim has been 
denied him. 27 C.J.S., Divorce, section 319, page 1206; Zirkle v. Zirkle, 
202 Ind. 129, 172 N.E. 192; Hatch v. Hatch, 15 N.J. Mise. 461, 192 
Atl, 241; Firestone v. Firestone, 158 Penn. Super. 579, 45 Atl. 2d 923. 

Moreover, it does not appear in the decree entered by the Alabama 
court on 24 October, 1945, that the plaintiff and the defendant ever 
entered into a separation agreement, but that they only filed with the 
court an agreement to the effect that the custody and control of the minor 
child of the marriage should be awarded to the mother with the right of 
the respondent, the father, to visit the child at reasonable times and 
places, and that the respondent would pay the claimant, as support and 
maintenance of such child, the sum of $50.00 per month, and the decree 
was so entered. 

Furthermore, past due and unpaid installments for alimony for the 
support of a wife and children under a divorce decree duly entered in the 
State of Alabama, seems to be as absolute and final as any other decree 
for the payment of money. Upon a proper petition, supported by compe- 
tent evidence, a decree for alimony and support of children may be modi- 
fied in that jurisdiction with respect to future installments. Rochelle 
v. Rochelle, 235 Ala. 526, 179 So. 825; Hpps v. Epps, 218 Ala. 667, 120 
So. 150. 

The ruling of the court below is 

Affirmed. 


BUFORD F. PRICE v. THE CITY OF MONROE. 
MRS. ELIZABETH K. PRICE v. THE CITY OF MONROE. 


PHYLLIS PRICE sy Her Next Frienp BUFORD F. PRICE v. THE CITY OF 
MONROE. 


(Filed 12 December. 1951.) 


1. Municipal Corporations § 14a— 


Defendant municipality dug a ditch entirely across the street leaving 
loose dirt piled along the eastern edge of the excavation to a height of 
from one and one-half to five feet. No barriers or lights were placed along 
the ditch. Plaintiff, traveling westward after dark, drove his car over the 
loose dirt and into the ditch. Held; Plaintiff was guilty of contributory 
negligence as a matter of law. 


ERVIN and JOHNSON, JJ., dissent. 
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2. Negligence § 19c— 
Nonsuit on the ground of contributory negligence is properly entered 
when this conclusion is the sole reasonable deduction from plaintiff's own 
evidence. 


8. Automobiles § 20b— 


Guests in a car who have no control over its movements are not respon- 
sible for the negligence of the driver. 


4. Automobiles § 21: Municipal Corporations § 14a— 


Plaintiffs, who were passengers in a car, were injured when the driver 
drove the car after dark over loose dirt and into a ditch. The munici- 
pality had left the loose dirt from the excavation piled along the side of 
the ditch, but had placed no barriers or lights along the excavation. Held: 
Probable injury resulting from the absence of barriers or lights could have 
been reasonably foreseen, and therefore the negligence of the city in failing 
to maintain proper warnings is not insulated by the negligence of the 
driver. 


5. Negligence § 7— 


If the intervening act is of such character that it could have been reason- 
ably foreseen, it does not break the sequence of events put in motion by 
the primary negligence, and the primary negligence remains a proximate 
cause of the injury. 


6. Appeal and Error § 6c (5)— 


An assignment of error for that the court failed to apply the law to the 
facts of the case is ineffective as a broadside exception. 


AppraL by defendant from Clement, J., February Term, 1951, of 
UnIon. 

Three separate suits by the above named plaintiffs against the City of 
Monroe to recover damages for tort were by consent consolidated for trial. 
All arose out of the same occurrence. The injury to person and property 
complained of was alleged to have resulted from the fall of the automobile 
in which plaintiffs were riding into an open and unguarded ditch across 
a street in the City of Monroe. 

Verdicts were returned in favor of the plaintiffs, and from judgments 
thereon, the defendant appealed. 


Coble Funderburk for plaintiffs, appellees. 
O. L. Richardson and E. Osborne Ayscue for defendant, appellant. 


Devin, C. J. Buford F. Price Case. 

This plaintiff was the owner and driver of the automobile involved. 
On the evening of 12 October, 1949, about 9:30 p.m., with his wife and 
daughter as passengers in the automobile, he drove from the mill where 
he was employed northwardly along Mill Street in the City of Monroe, 
and then turned west into Avon Street, a paved street in general use 
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by the public. Across Avon Street 130 feet from Mill Street, the City 
had dug a ditch for the purpose of installing a new culvert. This work 
had been in progress several weeks. The ditch was 6 feet wide and 8 feet 
deep, and extended the entire width of Avon Street. The loose dirt from 
the excavation had been piled up along the eastern edge of the ditch to 
form a ridge or bank of earth 11% to 2 feet high according to plaintiff, or 
5 feet high according to the city engineer, and spreading out at the base. 

Plaintiff testified there were no barriers or lights on this obstruction ; 
that he was traveling along Avon Street at the rate of 15 miles per hour; 
that his automobile lights revealed this ridge of dirt but he thought it 
was dirt used in repairing pavement; that he did not know there was a 
ditch beyond the ridge and continued to drive without applying his 
brakes, though he did remove his foot from the accelerator. He said: 
“T ran straight in the ditch.” His front bumper caught on the edge of 
the pavement on the west side of the ditch, with front wheels in the ditch, 
while the rear wheels were on top of the ridge of dirt. The automobile 
and each of the occupants sustained injury. Considering the plaintiff’s 
evidence in the light most favorable for him, it is apparent the City was 
negligent in permitting an open excavation which it had made across a 
city street to remain without barriers or lights. Russell v, Monroe, 116 
N.C. 720, 21 S.E. 550; Seagraves v. Winston, 170 N.C. 618, 87 S.E. 507; 
Willis v. New Bern, 191 N.C. 507, 182 S.E. 286; Michaux v. Rocky 
Mount, 193 N.C. 550, 187 S.E. 663; Hunt v. High Point, 226 N.C, 74, 
36 S.E. 2d 694. But we think the injuries sustained by plaintiff Buford 
F. Price are attributable to his own contributory negligence, and that in 
his case the defendant City was entitled to have its motion for nonsuit 
sustained. 

The conclusion seems inescapable that this observed obstruction in the 
form of a ridge or bank of recently excavated earth extending entirely 
across the street over which he was driving should have warned him of 
danger to his progress, and that if he had exercised reasonable care for 
his own safety and a proper lookout in the direction in which he was 
moving, he would and should have become aware of 30 extensive an ex- 
cavation in the street in time to have avoided the injurious result now 
complained of. Blake v. Concord, 233 N.C. 480, 64 S.E. 2d 408. While 
compulsory nonsuit on the ground of contributory negligence may be 
rendered only when no other conclusion reasonably can be drawn from 
the plaintiff’s evidence, Carruthers v. R. R., 232 N.C. 183, 59 S.E. 2d 
782; Dawson v. Transportation Co., 230 N.C. 36, 51 S.E. 2d 921, we 
think his own testimony establishes such want of care on his part as 
should bar his recovery for the causes alleged. Hampton v. Hawkins, 
219 N.C. 205, 13 S.E. 2d 227, Nonsuit should have been entered on 
defendant’s motion, and the judgment in favor of the plaintiff Buford F. 
Price is reversed. 
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Cases of Elizabeth K. and Phyllis Price. 

These cases stand upon a different footing from that of Buford F. 
Price. These plaintiffs were mere passengers in the automobile of which 
he was the owner and driver. Neither of them owned the automobile or 
controlled or had right of control over its movement. Under the facts 
presented they may not be held responsible for the negligence of the 
driver. Crampton v. Ivie, 126 N.C, 894, 36 S.E. 351; Hunt v. RB. B., 
170 N.C, 442, 87 S.E. 210; Dillon v. Winston-Salem, 221 N.C, 512, 20 
S.E. 2d 845. 

Nor do we think the evidence supports the defendant’s contention that 
these cases should have been nonsuited on the ground that the negligence 
of the driver was the sole proximate cause of the injuries sustained, or 
that his negligence insulated and rendered harmless the negligence of the 
City. Harton v. Tel. Co., 141 N.C, 455, 54 S.E. 299; Hinnant v. BR. R., 
202 N.C, 489, 163 S.E. 555; Speas v. Greensboro, 204 N.C, 289, 167 
S.E. 807; Haney v. Lincolnton, 207 N.C. 282, 176 S.E. 573, The dam- 
age to vehicles traveling on this public street, due to so extensive an 
excavation across it, and the probability of injury resulting from the 
absence of barriers or lights should have been in the reasonable contem- 
plation of the City. Speas v. Greensboro, supra; Harton v, Tel. Co., 
supra. “Foreseeability is the test of whether the intervening act is such 
a new, independent and efficient cause as to insulate the original negli- 
gent act.” Hinnant v. R. R., 202 N.C. 489, 163 S.E. 555; &. BR. v. Kel- 
logg, 94 U.S. 469. 

The controlling principle is accurately stated by Justice Hoke in 
Harton v. Tel. Co., 141 N.C. 455, 54 S.E, 299, as follows: “It will be seen 
that the test laid down by all of these writers, by which to determine 
whether the intervening act of an intelligent agent which has become 
the efficient cause of an injury shall be considered a new and independent 
cause, breaking the sequence of events put in motion by the original 
negligence of the defendant, is whether the intervening act and the re- 
sultant injury is one that the author of the primary negligence could have 
reasonably foreseen and expected. If the intervening act was of that 
character, then the sequence of events put in motion by the primary 
wrong is not broken, and this may still be held the proximate cause of the 
injury. Numerous well considered decisions by courts of the highest 
authority show that this is a correct statement of the doctrine.” 

The defendant did not except to any part of the judge’s charge to the 
jury, but assigned as error that he “did not apply the law to the facts in 
the case” as required by G.S. 1-180. However, the defendant did not 
specify in what respect or particulars the court’s failure consisted. This 
is insufficient. State v. Britt, 225 N.C. 364, 34 S.E. 2d 408; Steele v. 
Coxe, 225 N.C. 726 (733), 36 S.E. 2d 288; State v. Jones, 227 N.C. 402, 
42 S.E. 2d 465; State vr. Vanhoy, 230 N.C. 162 (165), 52 S.E. 2d 278. 
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In the cases of Elizabeth K. and Phyllis Price only issues of negligence 
on the part of the defendant and damages to the plaintiffs were submitted 
to the jury. These issues were answered in favor of the plaintiffs. The 
evidence, which was offered without objection by the defendant, was suf- 
ficient to support the verdicts and judgments in favor of these plaintiffs. 
In the trial of these cases there was no error. 

In case of Buford F. Price: Reversed. 

In case of Elizabeth K. Price: No error. 

In case of Phyllis Price: No error. 


In case of Buford F. Price, Ervin and Jounson, JJ., dissent. 


STATE v. C. W. KIRKMAN. 
(Filed 12 December, 1951.) 


1. Automobiles § 80d— 


Evidence in this prosecution for drunken driving held sufficient to over- 
rule nonsuit. 


2. Criminal Law § 8ic (3)— 


Exception to the admission of evidence cannot justify a new trial in 
the absence of prejudice. 


3. Criminal Law § 50g— 


The preservation of order and the prevention of unfair tactics and 
behavior on the part of witnesses is within the sornd discretion of the 
presiding judge, and sounds or coughing made by a deputy sheriff during 
the testimony of another witness held not prejudicial upon the facts of 
this case. 


4. Criminal Law § 58f— 


The court’s reference to the place where defendant was arrested as @ 
“hang-out” in stating the State’s contentions held not prejudicial in view 
of defendant’s admission on cross-examination of previous convictions 
eonstituting a lengthy catalogue of criminal) offenses. 


Appxat by defendant from Sharp, Special Judge, at April Term, 1951, 
of Guitrorp. No error. 

The defendant was charged. with operating a motor vehicle on the 
highway while under the influence of intoxicating liquor. G.S. 14-387. 
There was verdict of guilty as charged, and from judgment imposing 
sentence the defendant appealed. | 
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Attorney-General McMullan, Assistant Attorney-General Bruton, and 
Robert B. Broughton, Member of Staff, for the State. 
James W. Clontz and Silas B. Casey for defendant, appellant. 


Devin, C. J. The evidence was sufficient to carry the case to the jury 
and to support the verdict and judgment thereon. 8S. v. Carroll, 226 
N.C, 237, 87 S.E. 2d 688. 

The defendant assigns error in the ruling of the court in admission of 
the testimony of the State’s witness, in the narration of the attendant 
circumstances, that a second officer was called to assist in the arrest, but 
this would seem to corroborate the witness’ testimony that the defendant 
was under the influence of intoxicating liquor, and in any event was not 
harmful. Also we think the exception to the evidence of the officer that 
in making the arrest he took from the defendant his pocket knife is 
untenable. Clearly, the officer after making the arrest was justified in 
relieving his prisoner of an article which might be used as a weapon. 
Exception on this score on the facts here disclosed cannot be sustained. 

The defendant assigns as error that while the defendant was testify- 
ing, the State’s witness Deputy Sheriff Wheeless “made a slight noise.” 
Counsel for defendant objected that the State’s witness was “blowing like 
an adder.” The record recites that thereupon “the court having heard 
no comment or sound from Mr. Wheeless, looked in his direction, and 
observing him in a fit of coughing, said, ‘I don’t believe the sheriff meant 
any intentional comment on the witness.’ ” 

We see nothing in the incident as shown by the record before us that 
would justify awarding a new trial. The conduct of a trial in the 
Superior Court, the preservation of order and the prevention of unfair 
tactics and behaviour on the part of witnesses and others must be left 
in large measure to the control and wise discretion of the presiding judge. 
Apparently the noise complained of here was not of sufficient moment to 
warrant action by the judge. S. v. Vann, 162 N.C. 534, 77 S.E. 295, 
53 A.J. 55; 131 A.L.R. 323. 

The defendant also noted exception to portions of the judge’s charge 
to the jury in stating the contentions of the State on the evidence offered, 
but we see nothing in the matter or manner excepted to which may prop- 
erly be regarded as prejudicial. Nor may the defendant justly complain 
that the court in stating the State’s contentions referred to the place 
where the defendant was arrested as a “hang-out,” in view of the defend- 
ant’s admission, on cross-examination, of previous convictions constitut- 
ing a lengthy catalogue of criminal offenses. 

In the trial we find no error of which the defendant may Justly 
complain. 

No error. 
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R. B. McROY & COMPANY, INC., v. ATLANTIC COAST LINE RAILROAD 
COMPANY, INC. 


(Filed 12 December, 1951.) 
Railroads § 4— 


Plaintiff’s evidence held to show, as a matter of law, contributory negli- 
gence constituting a proximate cause of the crossing accident in suit. 


ApprraL by plaintiff from Burney, J., February Term, 1951, of 
CoLuMBUSs. 

Civil action to recover for property damage caused by a truck-train 
collision at a grade crossing. 

At the close of the plaintiff’s evidence, the defendant moved for judg- 
ment of nonsuit. The motion was allowed, and from judgment based on 
such ruling the plaintiff appealed, assigning errors. 


Irvin B. Tucker, Jr., for plaintiff, appellant. 
Poisson, Campbell & Marshall and E. K. Proctor for defendant, 
appellee. 


Perr Curtam. This case involves no new question or feature requiring 
extended discussion. The evidence offered by the plaintiff, when tested 
by settled principles of law, fails to make out a case for the jury. The 
collision occurred in broad daylight at the grade crossing on Lee Street 
in the business district of the town of Whiteville. The record discloses 
that the truck driver “was thoroughly familiar with the crossing.” He 
said he had “crossed it many times.” Also, just prior to the collision 
the driver had made a stop up the tracks about 100 yards from the cross- 
ing. Thereafter he drove westerly along a street parallel with and on 
the south side of the tracks intending to make a right turn at Lee Street 
and then cross the tracks. While so driving side of the tracks, he knew 
the train was in town just beyond the crossing. He said, “I heard it. 
I knew it was stopped there just west of the ... station... I could 
have seen it if I had looked for it. When I stopped ... I had a view 
down the track of almost 120 feet,” beyond the box car which plaintiff 
urges was an obstruction. The train was traveling only about 6 miles per 
hour. The only reasonable inference deducible from this evidence is that 
the plaintiff’s driver was contributorily negligent. 

The plaintiff was not prejudiced by the exclusion of that part of the 
town ordinance making it unlawful “for any train to do any shifting 
across said streets (Lee Street included) without having first placed a 
watchman on crossings to direct traffic.” Besides, the record discloses no 
evidence that the train was engaged in a shifting operation. 

It follows that the judgment of nonsuit was properly entered below. 

Affirmed. 
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HAMLET HOSPITAL AND TRAINING SCHOOL FOR NURSES, INCORPO- 


RATED, v. THE JOINT COMMITTEE ON STANDARDIZATION CREATED 
BY ARTICLE 9, CHAPTER 90 OF THE GENERAL STATUTES OF NORTH CAROLINA, 
THE NORTH CAROLINA BOARD OF NURSE EXAMINERS, aANnpD 
AMY FISHER, FLORENCE WILSON, HILDRED HARRISON, GEORGE 
L. CARRINGTON, H. L. BROCKMAN, A. L. DAUGHTRIDGE, SAMPLE 
FORBUS, MIRIAM DAUGHTRY, ETHEL BURTON, FRANCES FARTH- 
ING, MOIR B. MARTIN anp LOUTEN R. HEDGPETH. 


(Filed 1 February, 1952.) 


1. Pleadings § 19c— 


A demurrer tests the sufficiency of a pleading, liberally construed, to 
state a cause of action, admitting, for the purpose, the truth of every 
material fact properly alleged. 


2. Mandamus § 2a— 


8. 


4. 


6. 


Mandamus lies to compel a public official to perform a purely ministerial 
duty imposed by law, and will issue at the instance of the person who has 
a present, clear, legal right to insist upon performance and who is without 
other adequate remedy. 


Mandamus § 2b— 


Ordinarily, mandamus will not lie to control the exercise of discretion, 
but may lie to compel a public official to act in a matter within his discre- 
tion without in any manner controlling such action. 


Same— 


Mandamus will lie to control or review discretionary acts when it is 
made to appear that the discretion has been abused, as where the action 
complained of has been arbitrary or capricious. 


Same— 


Where the sole discretion of a public official is to determine the existence 
of facts imposing upon him the right and duty to perform an act, proof 
of the existence of such basic facts renders the act purely ministerial, and 
mandamus will lie to compel its performance. 


Same: Hospitals § 9— 


Plaintiff hospital alleged that it had corrected all deficiencies and criti- 
cisms pointed out by the joint accrediting boards as being necessary to 
comply with the requirements for approval as an accredited school for 
nurses, that it had met all minimum requirements for accreditation, that 
the boards had arbitrarily refused to accredit plaintiff, and that plaintiff 
would suffer irreparable damage by the removal of its school from the 
accredited list. Held: The facts alleged, taken as true upon demurrer, 
are sufficient to state a cause of action for mandamus to compel defendants 
to accredit plaintiff’s school of nursing. G.S. 90-159. 


7. Appearance §§ 2a, 2b-— 


The filing of a demurrer on the ground that the complaint fails to state 
a cause of action is a general appearance which waives any defects of 
service. G.S. 1-103. 
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8. Injunctions § 5: Mandamus § 4— 


In an action for mandamus, a motion for a temporary restraining order 
to preserve the status quo pending hearing upon the merits is controlled 
by G.S. 1-581 and not by G.S. 1-513, and the court may set the hearing less 
than ten days after notice of the order to show cause. 


9. Injunctions § 6: Mandamus § 4— 


In an action for mandamus, a court of equity may issue a mandatory 
preliminary injunction in proper instances upon a showing that plaintiff 
would suffer irreparable loss and injury unless the status quo be preserved 
until the hearing upon the merits. 


BaRNHILL, J., concurring. 


APPEAL by defendants from Phillips, Resident Judge, at Chambers in 
Rockingham, 30 June, 1951, in action pending in Superior Court of 
RicuMonp County. 

Civil action by plaintiff for a writ of mandamus to compel the defend- 
ants, The North Carolina Board of Nurse Examiners and the Joint Com- 
mittee on Standardization, and the members thereof, to certify plaintiff’s 
school of nursing as an accredited school for nurses in North Carolina, 
heard below on (1) plaintiff’s motion for interim writ to preserve the 
status quo pending trial of the case, (2) defendants’ counter motion to 
dismiss, and (3) defendants’ demurrer to the complaint for failure to 
state facts sufficient to constitute a cause of action. 

The court below overruled the defendants’ motion to dismiss and also 
their demurrer, and allowed the plaintiff’s motion for interim writ, re- 
quiring the defendants to continue the nursing school of plaintiff on the 
accredited list of nursing schools in North Carolina until the final de- 
termination of the cause. 

From the orders entered effectuating these rulings, the defendants ap- 
pealed to this Court, assigning errors. 


McLean & Stacy and Helms & Mulliss for plaintiff, appellee. 
Lassiter, Leager & Walker for defendants, appellants. 


Jounson, J. The statutory machinery for licensing trained nurses 
and accrediting training schools for nurses in this State is codified in 
Chapter 90 of the General Statutes of North Carolina (G.S. 90-158 
through G.S. 90-171). 

G.S. 90-158 sets up “The North Carolina Board of Nurse Examiners,” 
composed of five members, consisting of three registered nurses to be 
elected by the North Carolina State Nurses’ Association and one repre- 
sentative each from the State Medical Society and the State Hospital 
Association, 
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G.S. 90-159 sets up a Joint Committee on Standardization, consisting 
of three members appointed from the State Nurses’ Association and four 
members from the State Hospital Association. The statute directs that 
the Joint Committee on Standardization shall advise with the Board of 
Nurse Examiners in the adoption of regulations governing the education 
of nurses. The statute also provides that the Board of Nurse Examiners 
and the Joint Committee on Standardization shall “have power to es- 
tablish standards and provide minimum requirements for the conduct 
of schools of nursing of which applicants for examination for nurse’s 
license . . . must be graduates before taking such examination.” A 
related statute, G. S. 90-162, also requires in effect that an applicant be- 
fore being permitted to take the examination for licensure as a registered 
nurse shall have graduated from a school of nursing connected with a 
general hospital giving a three years course of practical and theoretical 
instruction, meeting the minimum requirements and standards for the 
conduct of schools of nursing set up and established by the Joint Com- 
mittee on Standardization provided for in G.S. 90-159, 

The record in the instant case indicates that this joint accrediting 
agency had formulated regulations establishing certain minimum re- 
quirements and standards for the conduct of schools of nursing in this 
State. The regulations so promulgated contain a stipulation that if a 
school meets the minimum requirements for accreditation, it shall be 
accredited for a period of one year, with provision that “accreditation 
shall be renewed annually provided the school continues to meet the 
minimum requirements for approval.” 

It thus appears that under the regulations, an accredited nursing 
school automatically goes off the approved list at the end of the year 
(30 June), unless the accrediting agency in the meantime takes affirm- 
ative action and renews the listing for another year,—and so on from 
year to year. 

The plaintiff’s school was on the list of accredited schools of nursing 
for the year ending 30 June, 1951. The record also shows that on 24 
May, 1951, the Joint Committee on Standardization and The North 
Carolina Board of Nurse Examiners met in executive session for the 
purpose of accrediting schools of nursing for the succeeding year. At 
that meeting “a motion was .. . passed to the effect that Hamlet Hos- 
pital School of Nursing should not be accredited for the school year 
June 30, 1951-June 30, 1952.” And by notice dated 29 May, 1951, the 
plaintiff was notified and directed by this joint accrediting agency to 
show cause before the joint boards in Raleigh on 11 June, 1951, why 
plaintiff’s school of nursing should be listed on the accredited list for 
the year 30 June 1951, to 30 June, 1952. The plaintiff appeared with 
witnesses before the joint boards at the appointed time and place and at 
the conclusion of the meeting “a motion was... passed to the effect 
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that plaintiff’s school of nursing should not ke placed on the accredited 
list for the year June 30, 1951-June 30, 1952,” and « directive to that 
effect was issued by the joint boards. 

The plaintiff then instituted this action to compel accreditation. After 
the summons was issued and the complaint filed, the plaintiff obtained 
from Judge Clement on 21 June, 1951, a temporary order of injunction 
restraining the defendants from removing the plaintiff’s school of nursing 
from the list of accredited schools in the State until the further order of 
the court. 

After this order of injunction was issued, the plaintiff obviously 
realized that under the terms of the defendants’ regulation for accred- 
iting schools from year to year, the then current accreditation of its 
school would terminate by virtue of the rule itself on 30 June, 1951, thus 
rendering the preliminary order of injunction, which merely restrained 
the removal of plaintiff’s school of nursing from the accredited list, i1n- 
sufficient to compel the defendants to place the school on the accredited 
list for the next year, so as to preserve the status quo pending final de- 
termination of the case. Accordingly, the plaintiff on 25 June, 1951, 
sought and obtained from Judge Clement an order requiring the defend- 
ants to appear before Judge Phillips in Rockingham on 30 June, 1951, 
and show cause “why an interim mandamus should not be entered... 
commanding them to continue the nursing school of plaintiff on the ac- 
credited list . . . until the final determination of this cause.” 

When the plaintiff’s motion for this affirmative, interim relief came on 
for hearing, the defendants entered a special appearance and by motion 
to dismiss challenged the power of the court to hear the matter or issue 
any form of mandamus. The defendants also interposed a demurrer al- 
leging that the complaint fails to state facts sufficient to constitute a 
cause of action. At the hearing on 30 June, 1951, Judge Phillips over- 
ruled the defendants’ demurrer and motion to dismiss, and allowed the 
plaintiff’s motion for what is inexactly denominated an “interim man- 
damus,’ requiring the defendants to continue the plaintiff’s school on 
the accredited list until the final determination cf the cause. 

Thus the instant appeal challenges the action of the court below in (1) 
overruling the demurrer to the complaint, (2) disallowing the defendants’ 
motion to dismiss, and (3) allowing the plaintiff’s motion for interim 
writ compelling the defendants to keep plaintiff’s school on the aecred- 
ited list pending trial of the cause on its merits. 

1. The demurrer.—The function of a demurrer is to test the sufficiency 
of a pleading, admitting, for the purpose, the truth of the allegations of 
fact contained therein (Brick Co. v. Gentry, 191 N.C. 636, 182 S.E. 800), 
with liberal interpretation in favor of the pleader. Jones v. Raney 
Chevrolet Co., 2138 N.C. 775, 197 S.E. 757. Thus, the defendants by de- 
murring to the sufficiency of the complaint to state a cause of action, ad- 
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mit as true every material fact properly alleged, Gaines v. Manufacturing 
Co., ante, 340, 67 S.E. 2d 355; Hall v. Dazries, ante 206, 67 S.E. 2d 638; 
Bryant v. Little River Ice Co., 238 N.C, 266, 63 S.E. 2d 547. See also 
McLean v. Ramsey, 221 N.C, 37, 18 S.E. 2d 705. 

These in substance are the pertinent facts alleged in the complaint: 

1. The plaintiff, non-profit corporation, has operated a hospital and 
training school for nurses in the Town of Hamlet since 1915. This 
school is the only training school for nurses between Charlotte and Lum- 
berton, North Carolina, and between Raleigh, North Carolina, and Co- 
lumbia, South Carolina. It serves the areas referred to for those desir- 
ing training in nursing. Its graduates are well-trained, well-qualified 
graduate nurses. They have maintained a creditable average in passing 
the State Board of Nurse Examiners. 

2. In January, 1951, an inspector of the Joint Committee on Standard- 
ization inspected plaintiff’s school and made certain criticisms and 
recommendations. The plaintiff has met these criticisms and recom- 
mendations, and the corrections suggested have been made. 

3. On or about 1 June, 1951, plaintiff received notice from The North 
Carolina Board of Nurse Examiners and the Joint Committee on Stand- 
ardization to show cause before these boards in Raleigh on 11 June, 1951, 
why the Hamlet Hospital School of Nursing should be listed on the ac- 
credited list of schools of professional nursing in North Carolina for the 
year ending 30 June, 1952. Attached to the notice was a memorandum 
advising the plaintiff that, because of certain deficiencies and criticisms 
listed, its “school of nursing fails to meet the minimum requirements and 
standards prescribed by the Joint Committee on Standardization and 
approved by The North Carolina Board of Nurse Examiners, as set 
forth in the ‘Regulations for Schools of Nursing in North Carolina 1948’ 
as amended.” Attached to the complaint is a copy of this list of deficien- 
cles and criticisms pointed out by the joint accrediting boards as consti- 
tuting the particulars in which the plaintiff’s schoo! of nursing failed to 
qualify for accreditation. These deficiencies and criticisms may be sum- 
marized as follows: 

(1). Records.—The Board’s memorandum of deficiencies points to 
and quotes from its regulations requiring that “a good system of record 
be . . . maintained,”—so as to furnish a continuous history of each stu- 
dent’s education and practice, indicating “the student’s efficiency in 
work, attendance, and rating in her classes; lectures and demonstrations; 
the time she has spent in each department (day and night) ; absence from 
duty; sickness; and vacation.” Here, the memorandum charges viola- 
tions in these particulars: (a) “No record of required clinical instruc- 
tion for students”; (b) senior students’ final records showed substantially 
more class hours than shown in class roll book, thus reflecting violation 
of rule requiring accuracy of records; and (c) records “showed that an 
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entire new curriculum was not started for the pre-clinical class admitted 
September 20, 1950, but that they began anatomy and physiology classes 
with the June 20, 1950 group,” in violation of regulation requiring that 
“a new curriculum shall be started with each new class,” 

(2). Personnel Practices for Students—Here, the memorandum of 
the Board charges: (a) that “student nurses on night duty were working 
eight hours per night plus class hours during the day,” in apparent vio- 
lation of the regulation limiting time on duty, including clinical practice 
and class hours, to 48 hours per week; (b) that the student residence was 
without adequate graduate supervision, furnishings, and bath facilities 
(as shown by annual report), with no provision for “a reception room 
where the nurses could entertain their friends,’-—in violation of regula- 
tions providing that nurses shall have “comfortable living quarters with 
provision for rest and recreation,” and that “there shall be a reception 
room where nurses can entertain their friends.” 

(3). Clinecal Facilities.—Here the memorandum of the Board charges: 
(a) failure of the affiliated hospital to maintain the required daily aver- 
age of twenty patients in medicine and ten each in the pediatric and 
obstetric departments; (b) “Hospital equipment appeared inadequate 
for students to practice good patient care,” for that there were only “two 
thermometers for 20 patients,” and “one bed pan sterilizer for entire hos- 
pital and that not in use,” and “majority of patients did not have indi- 
vidual equipment,” (no regulation cited as prescribing specific standards 
as to required articles of equipment or use thereof); (¢) failure to main- 
tain separate nutrition and cookery laboratory for teaching course, in 
violation of specific regulation to that effect. 

(4). Labrary Faciities—The memorandum quotes the regulation re- 
quiring maintenance of a reference library of “at least one hundred well 
selected reference books,” including “new editions and no duplications.” 
Here, it is charged that the annual report lists only 75 books, and that 
the survey “showed that majority were out of date and there was no 
reference book on nutrition or dietetics.” 

(5). Student Superviston.—The memorandum charges violation of 
the following regulation: “Head nurses and floor duty nurses shall be 
employed as needed in order that the nursing service of the hospital may 
go on without interruption, and that student nurses may be properly 
taught and supervised throughout the twenty-four hour period.” Here, 
the particular violations charged are: (a) “only one full time instructor, 
and she does not supervise the students during their pre-clinical nor sub- 
sequent practice on the wards’; (b) “the instructor in the nursing arts 
course Is in charge of the third floor which is the medical-surgical 
service.” This “does not give her time to teach and supervise the stu- 
dents properly”; (c) “Sixteen registered nurses were listed as employed 
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on the annual report; whereas there were only twelve the day of the visit, 
and one of these was working in the office.” 

4. “On 11 June 1951, pursuant to notice previously issued, plaintiff 
appeared with witnesses before The North Carolina Board of Nurse 
Examiners and the Joint Committee on Standardization, and reported 
what progress had been made in meeting the criticisms of the Nursing 
Educational Consultant and gave assurance and promised to fully com- 
ply with these requirements insofar as was possible; that irrespective of 
the efforts that plaintiff had made to comply with the criticisms and re- 
quirements, as aforesaid, and its solemn sworn promise to comply with 
these requirements, defendants arbitrarily, and without giving plaintiff 
an opportunity to meet its alleged minimum requirements, issued a 
directive ordering that the Hamlet Hospital School of Nursing should 
be taken off the accredited list of schools of professional nursing in 
North Carolina, and no new certificates be issued after 30 June 1951. 
That ... the votes of the members of the aforesaid Committee to deny 
plaintiff listing on the accredited list of Nursing Schools in North Caro- 
lina was by very small majority. .. .” 

5. “Plaintiff has now met all of the minimum requirements of defend- 
ants as set out in ‘the memorandum of deficiencies and criticisms’ previ- 
ously served on the plaintiff.” 

6. “That the regulations promulgated by defendants under the division 
entitled, ‘Accredited Schools of Nursing,’ contains, among other things, 
the following: 

“ ‘Tf the school meets the minimum requirements for accreditation, it 
shall be accredited for a period of one year. Accreditation shall be re- 
newed annually, provided the school continues to meet the minimum re- 
quirements for approval.’ ” 

7. “That if plaintiff’s school of nursing is removed from the accredited 
list of Schools of Nursing by defendants, the graduates of said school 
under the regulations promulgated by defendants, will not be permitted 
to take the examination for license to practice their profession in North 
Carolina, regardless of their education and other qualifications.” 

8. “If defendants are permitted to remove plaintiff’s nursing school 
from the accredited list of nursing schools, as intended by defendants, 
such removal will make it impossible for the said nursing school to con- 
tinue in operation and will make it impossible for student nurses, except 
seniors, to complete their training in said school and to take the exam- 
ination for practice of their profession in North Carolina.” 

9. Plaintiff, having operated its training school for nurses for more 
than 35 years, has invested many thousands of dollars in buildings, lab- 
oratories, and other equipment in addition to employing instructors, 
supervisors, and assistants to operate and maintain, in connection with 
its hospital, its training school for nurses. If defendants are permitted 
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to remove plaintiff’s school from the accredited list of nursing schools in 
North Carolina, plaintiff will suffer irreparable loss and damage for 
which it has no adequate remedy at law. 

10. “Plaintiff . . . is also entitled to a writ of mandamus commanding 
and requiring defendants to certify, or to continue to certify, plaintiff’s 
school of nursing as an accredited school of nursing so long as it meets 
the minimum requirements for accreditation, as is authorized by Chapter 
90, Article 9 of the General Statutes of North Carolina, which it has 
done.” 

The demurrer filed by the defendants has put to test the legal suffi- 
ciency of the complaint to state a cause of action entitling the plaintiff 
to a writ of mandamus compelling certification of plaintiff’s school as an 
accredited school of nursing in this State. Thus an issue of law is 
raised, the answer to which requires application of the principles of law 
which control the facts, taken to be true as alleged. 

Mandamus is the proper remedy to compel public officials, such as 
members of an administrative board, to perform a purely ministerial 
duty imposed by law, where it is made to appear that the plaintiff, being 
without other adequate remedy, has a present, clear, legal right to the 
thing claimed and it 1s the duty of the respondents to render it to him. 
Perry v. Commisstoners, 1380 N.C. 558, 41 S.E. 787; Board of Education 
of Alamance County v. Board of Commissioners of Alamance County, 
178 N.C. 305, 100 S.E. 698; Gulf Refining Co. +. McKernan, 179 N.C. 
314, 102 S.E. 505; Hickory v. Catawba County, 206 N.C. 165, mid. p. 
173, 1738 S.E. 56; Poole v. Board of Examiners, 221 N.C. 199, 19 S.E. 
2d 635. See also Brown v. Turner, 70 N.C. 93; Lyon v. Commissioners 
of Granville County, 120 N.C. 237, 26 S.E. 929. 

But as a general rule, the writ of mandamus may not be invoked to 
review or control the acts of public officers and boards in respect to mat- 
ters requiring and depending upon the exercise of diseretion. Board of 
Education of Cherokee County v. Board of Commissioners of Cherokee 
County, 150 N.C, 116, 63 S.E. 724; School Commissioners of City of 
Charlotte v. Board of Aldermen of City of Charlotte, 158 N.C. 191, 73 
S.E, 905; Board of Educaticn of Alamance County v. Board of Com- 
missioners of Alamance County, supra (178 N.C. 305); Wilkinson v. 
Board of Educatton of Johnston County, 199 N.C. 669, 155 S.E. 562; 
Moore v. Board of Education of Iredell County, 212 N.C. 499, 193 S.E. 
732; Harris v. Board of Education of Vance County, 216 N.C. 147, 4 
S.E. 2d 328. In such cases mandamus lies only to compel public officials 
to take action, but ordinartly it will not require them, in matters involv- 
ing the exercise of discretion, to act in any particular way. Board of 
Education of Alamance County v. Board of Commissioners of Alamance 
County, supra. 
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However, the rule is that the discretion must be exercised according to 
law; and mandamus will issue to control or review discretionary acts 
where it is made to appear that the discretion has been abused. 34 Am. 
Jur., Mandamus, Sections 69 and 184; 55 C. J. S., Mandamus, Section 
63, p. 103. See also Pue v. Hood, Comr. of Banks, 222 N.C. 310, p. 315, 
22 S.E. 2d 896; Wilkinson v. Board of Education of Johnston County, 
supra (199 N.C, 669, top p. 673). And it may be said to be abused 
within the foregoing rule when the action complained of has been arbi- 
trary or capricious. 55 C. J. S., Mandamus, Section 63, p. 103; 38 
C. J., pp. 598 and 599. 

Also, “where the discretion is as to the existence of facts entitling the 
relator to the thing demanded, if the facts are clearly proved or admitted, 
mandamus will lie to compel action according to law, for in such case 
the act to be done becomes purely ministerial and the duty to perform it 
absolute.” 34 Am. Jur., Mandamus, Section 69, p. 859; Pue v. Hood, 
Comr. of Banks, supra (222 N.C. 310). See also Tucker v. Justices of 
Iredell County, 46 N.C. 451; Perry v. Commissioners, supra (130 N.C. 
558); Gilliland v. Board of Education of Buncombe County, 141 N.C. 
482, 54 S.E. 413; Gowns v. Board of Trustees Indian Training School, 
169 N.C. 736, 86 S.E. 629; Hickory v. Catawba County, supra (206 
N.C. 165); Poole v. Board of Examiners, supra (221 N.C. 199). 

And “an act is none the less ministerial because the person performing 
it may have to satisfy himself that the state of facts exists under which 
it is his right and duty to perform the act.” 55 C. J. S., Mandamus, 
Section 638, p. 101. See also Pue v. Hood, Comr. of Banks, supra (222 
N.C, 310, bot. p. 814 and top p. 315); States’ Rights Democratic Party 
v. State Board of Elections, 229 N.C. 179, 49 S.E. 2d 379; Poole v. Board 
of Examiners, supra; Board of Education of Yancey County v. Com- 
missioners, 189 N.C. 650, 127 S.E. 692. 

“Tt is one thing to provide that a thing may be done if it is made to 
appear that under the law a certain condition exists; it is another thing 
to provide that a thing may be done if in the opinion of a named party 
a certain situation exists.” Pue v. Hood, Comr. of Banks, supra (222 
N.C. 310, bot. p. 314). 

Here, it is observed that the plaintiff does not challenge the legality 
of the exercise of the defendants’ discretion in respect to the promul- 
gation of any of the regulations setting the standards and minimum 
requirements for accreditation. Nor does the plaintiff question the 
validity of the anomalous rule under which accreditation automatically 
terminates at the end of the year unless in the meantime the accrediting 
agency takes affirmative action and renews the listing for another 
year. The plaintiff accepts the regulations and alleges full compliance. 
Specifically, it is alleged in the complaint that the plaintiff has corrected 
all the deficiencies and criticisms pointed out by the joint accrediting 
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boards as being the particulars in which the plaintiff’s school failed to 
comply with the requirements for approval. It is further alleged that 
the “plaintiff has now met all the minimum requirements” for accred- 
itation. The complaint also sets out the regulation promulgated by the 
defendants under which it is specifically provided that “accreditation 
shall be renewed annually, provided the school continues to meet the 
minimum requirements for approval.” 

Taking the foregoing facts as true, as we are required to do on de- 
murrer, the defendants’ duty to approve plaintiff’s school becomes purely 
ministerial and the duty to perform absolute. These allegations, with 
the further averments that the defendants have refused arbitrarily to 
approve the plaintiff’s school of nursing and that plaintiff will suffer 
irreparable damage by removal of its school from the accredited list, are 
sufficient to show that the plaintiff is without other adequate remedy and 
has a Clear, legal right to the relief by mandamus as sought. 

The complaint, when tested by the applicable principles of law, would 
seem to be sufficient to withstand the demurrer and entitle the plaintiff 
to a hearing on the issue of compliance. 

Factually distinguishable are the decisions of this Court cited and 
relied on by the defendants, including Ewbank +. Turner, 184 N.C. 77, 
46 S.E. 508. In that case the plaintiff, an unsuccessful applicant for 
license to practice dentistry in this State, sought by mandamus to have 
the court review and pass on his examination paper involving the appli- 
cation of intricate principles of scientific learning, found by the members 
of the examining board, in the exercise of their judgment, as experts, to 
be insufficient to justify a passing grade. The mode of dealing with an 
entirely different factual situation in the instant case suggests no such 
opening of a pandoran box as was sought by the plaintiff in the Ewbank 
case, 

2. The Motion to Dismiss.—The defendants made a special appearance 
and moved the court to dismiss the plaintiff’s motion for interim writ, as- 
signing as the main ground for relief that the hearing was set to be held 
on less than ten days notice and that some of the defendants had not been 
served with process. 

To the action of the court below in overruling the motion to dismiss, 
no error has been made to appear. The summons and complaint were 
duly served on Miriam Daughtry, Secretary of the Joint Committee on 
Standardization, and Secretary of The North Carolina Board of Nurse 
Examiners, by the Sheriff of Wake County on 25 June, 1951, and the 
order to show cause was served on her, as secretary of each board, on 27 
June, 1951. All the defendants were represented by counsel of record at 
the hearing before Judge Phillips on 30 June, 1951, and the defendants, 
through their counsel, on that date consented to the entry of an order 
continuing until the final determination of the cause the temporary re- 
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straining order previously entered by Judge Clement on 21 June, 1951. 
Moreover, the defendants’ appearance in filing the demurrer to the com- 
plaint constituted a general appearance. Consequently, any defect of 
service on any of the defendants was waived by these voluntary general 
appearances. G.S. 1-103; Reel v. Boyd, 195 N.C. 2738, 141 S.E. 891; 
Abbit v. Gregory, 195 N.C, 203, 141 S.E. 587. 

Also, the time fixed for the return of the order to show cause is gov- 
erned by G.S. 1-581, and not G.S. 1-513. The controlling statute by its 
terms allows the judge to “prescribe a shorter time” than ten days. 
Jones v. Jones, 173 N.C. 279, 91 S.E. 960. 

3. The interim writ requiring defendants fo heep plaintiff's school on 
the accredited list pending trial—The writ applied for and obtained 
was designated by counsel as an “interim writ of mandamus.” No such 
remedy or writ seems to be known to the language of the law. However, 
while mandamus is a legal remedy (Maryland Casualty Co. v. Leland, 
914 N.C. 235, 199 S.E. 7), equity will lend its aid by injunction in 
mandamus proceedings in proper cases. Particularly is this so where, 
as in this jurisdiction, legal and equitable remedies are administered in 
the same courts, and when it is made to appear, as here, that the plaintiff 
would suffer irreparable loss and injury because of the delay incident to 
the remedy by mandamus. 55 C. J. S., Mandamus, Section 329; Moore 
v. Jones, 76 N.C. 188; Lombard Iron Works v. Town of Allendale, 187 
S.C. 89, 196 S.E. 513; 28 Am. Jur., Mandamus, Section 43; 93 A. L. R., 
1499, p. 1504. See also Gaines v, Manufacturing Co. Lore (ante 340), 

In the instant case, looking through form to substance, we are dis- 
posed to treat the interim writ issued by Judge Phillips as a temporary 
order of injunction, with direction that it remain in force to preserve the 
status quo until the further order of the court below. Woolen Mills v. 
Land Company, 188 N.C. 511, 112 S.E. 24. See also Gaines v. Manu- 
facturing Co., supra (ante 340, bot. p. 346); Springs +. Atlantic Re- 
fining Co., 205 N.C. 444, 171 S.E. 685; Proctor v. Fertilizer Works, 183 
N.C, 153, 110 S.E. 861. 

Upon this record, presented as it is by demurrer, we are constrained 
to the view that the plaintiff is entitled to be heard on the facts alleged. 
Therefore, the orders appealed from are affirmed. This necessitates a 
hearing on the plaintiff’s allegations of full compliance with the mini- 
mum requirements for accreditation, and to that end the cause will be 
remanded by the court below to the Joint Committee on Standardization 
and The North Carolina Board of Nurse Examiners, the joint agency in 
which is vested the power to find the facts in the first instance, with di- 
rection that the plaintiff be given a hearing on the issue of compliance, 
after which the joint agency will report its findings and conclusions to 
the Superior Court of Richmond County for such further proceedings in 
the cause as may be appropriate, with the plaintiff’s right to be heard in 
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the Superior Court on the report being preserved. To the end that the 
decision here reached may be effectuated, the cause js 
Remanded. 


Barnuity, J., concurring: The Act as amended, now General Stat- 
utes Ch. 90, Art. 9, which is at least indirectly the subject matter of this 
action, created two administrative agencies: (1) a board of nurse exam- 
iners and (2) a joint committee on standardization. ‘These two agencies, 
together with the individual members thereof, are defendants herein. 
For the sake of brevity and convenience of discussion I shall hereinafter 
refer to them as the Board and the Joint Committee. 

The Legislature is the policy-making agency of the State government. 
The law-making function is assigned exclusively to it, and it alone can 
prescribe standards of conduct which have the force and effect of law. 
This function, except when expressly authorized by the Constitution—as 
is the case in respect to counties, cities, and towns—cannot be delegated 
to any other authority or body. Motsinger v. Perryman, 218 N.C. 15; 
S. v. Harris, 216 N.C. 746. 

While the Legislature may not delegate the power to make the law, it 
may create an administrative agency and authorize it to make rules and 
regulations to effect the operation and enforcement of a law within the 
general scope and expressed general purpose of the statute. This author- 
ity, when granted, must be limited to the right “to fill in the details” in 
respect to procedural and administrative matters. It cannot lawfully 
include the power to make the law, for neither urgency of necessity nor 
gravity of situation arising from economic or social conditions allows 
the Legislature to abdicate, transfer, or delegate its constitutional author- 
ity or duty to an administrative agency. Ilence, an administrative agency 
has no power to create a duty where the law creates none. Motsinger 
vw. Perryman, supra. 

The Legislature has the authority to regulate the practice of the pro- 
fessions. This includes the authority to establish minimum requirements 
to be observed by the schools which undertake to prepare applicants for 
license to practice such professions. It may likewise create administra- 
tive agencies to administer and enforce such laws. But standards of 
conduct to be observed can be prescribed only by the law-making branch 
of the government. Therefore, an act, the purpose of which is to regulate 
a profession or school, must establish the standards and minimum require- 
ments; that 1s, standards of conduct must be prescribed by the Legisla- 
ture. Only the power to enforce standards thus established may be dele- 
gated to a governmental agency. Motsinger v. Perryman, supra. This 
rule is inflexible. 

There is no direct attack—on constitutional grounds—upon the statute 
under which defendants acted or purported to act. Even so, it is alleged 


N.C.] FALL TERM, 1951. 685 


HOSPITAL v. JOINT COMMITTEE. 


that the defendants, in withdrawing from plaintiff accreditation as a 
hospital school of nursing and refusing to place its name on the list of 
accredited schools for the year beginning 1 July 1951, was arbitrary and 
contrary to law. Therefore, if the Act prescribes no standards or mini- 
mum requirements for hospital schools of nursing in respect of the “defi- 
ciencies of Hamlet Hospital School of Nursing” listed by defendants 
as justification for their action in ordering “that the Hamlet Hospital 
School of Nursing not be listed on the said accredited list for the year 
beginning July 1, 1951, and ending July 30th, 1952,” then their action 
was in fact arbitrary and contrary to law as alleged. This necessitates 
an examination of the statute to ascertain what standards, if any, are . 
prescribed so as to determine whether said order of defendants is pur- 
suant to and in furtherance of the enforcement of standards lawfully 
established. If not, the order is without force or effect and the restrain- 
ing order was properly continued in force. 

The Board is created by G.S. 90-158 and is empowered to give exami- 
nations to applicants for license to practice nursing, G.S. 90-162, on 
certain specified subjects, G.S. 90-163. The “prerequisites for appli- 
cants” are Jisted in G.S. 90-162. One of the requirements is that the 
applicant “shall have graduated from a school of nursing connected with 
a general hospital giving a three years’ course of practical and theoretical 
instruction, which said hospital meets the minimum requirements and 
standards for the conduct of schools of nursing which may have been set 
up and established by the joint committee on standardization provided 
for in sec, 90-159.” 

The Act contains no specific standard to be observed or minimum 
requirement to be met by a hospital school of nursing. Instead, there is 
an attempt to delegate this law-making power to the Joint Committee. 
G.S. 90-159. It is there provided that “The joint committee on stand- 
ardization shall advise with the Board of Nurse Examiners herein cre- 
ated in the adoption of regulations governing the education of nurses, 
and shall jointly with the North Carolina Board of Nurse Examiners 
have power to establish standards and provide minimum requirements 
for the conduct of schools of nursing of which applicants for examination 
for nurse’s license under this chapter must be graduates before taking 
such examination.” This does not serve to establish standards or to vest 
valid authority in the Joint Committee to do so. 

However, the Act, in my opinion, does establish, by necessary implica- 
tion, two standards or requirements for the conduct of hospital schools 
of nursing. 

The applicant for license must have graduated from a school of nursing 
giving a three-year course of practical and theoretical instruction, G.S. 
90-162, in specified subjects, G.S. 90-163. It would seem to follow by 
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necessary implication that the school must furnish a three-year course of 
instruction in the specified subjects. It may be the additional require- 
ment that the school shall have a library containing approved reference 
books on the prescribed subjects of study and adequate laboratory facili- 
ties is likewise necessarily implied. 

But the Act does not, either directly or indirectly, establish any stand- 
ards or minimum requirements for the conduct of hospital schools of 
nursing in respect of the “records,” “personal practices of nurses,” ab- 
sence on account of vacation or illness, hours of practical training, system 
of bookkeeping, reception room and bath tub facilities, or time for giving 
theoretical instruction, in respect to all of which it is charged plaintiff 
was deficient. No doubt the Legislature considered that these matters are 
best left to the hospitals themselves. The attempted delegation of author- 
ity to establish such requirements is without legal effect and any standards 
established by defendants in respect of such “deficiencies” are void. Anv 
attempted enforcement thereof is of necessity arbitrary and in disregard 
of law. Therefore, the only course open to the court below was to con- 
tinue the restraining order in full force and effect. 

The objective of the law is to provide for a minimum standard of 
training for those who seek license as trained nurses and to ascertain by 
examination that such applicants possess the required degree of profi- 
ciency before being granted a license. 

The duty of the defendant boards is to regulate, not eliminate—to 
enforce, not to establish—standards for the conduct of schools of nursing. 
And they must confine their activities to the enforcement of the standards 
established by the Legislature. Where there is no standard, they have 
no power to act. 

No doubt the defendants have acted in absolute good faith. The statute 
purports to delegate to them the power to establish minimum require- 
ments and standards for the conduct of hospital schools of nursing. This 
they undertook to do, believing no doubt, they had ample legal authority 
for their action. Even so, if some of the listed “deficiencies” of plaintiff 
are a fair indication of the “standards” prescribed by them, they have 
passed from the field of regulation into the hunting ground of unauthor- 
ized intermeddling. This is true notwithstanding their absolute good 
faith. The hours of active duty, the time for theoretical instruction, the 
personal conduct of trainee nurses while in school, and facilities for their 
entertainment are matters for the several schools to regulate, certainly 
in the absence of specific legislation to the contrary. 

Likewise, in my opinion, the requirement that hospital schools of 
nursing must approach defendants each year, with hat in hand, and beg 
leave to be accredited once again for the ensuing year is arbitrary and 
unreasonable. As already noted, such schools must provide a three-year 
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course of training. Therefore, when the name of a school is once placed 
on the accredited list—-granting for the present that defendants have the 
right to require accreditation—its name should not be removed from such 
list except after notice and full opportunity to be heard. 

The enforcement of regulations such as those herein indicated will 
inevitably culminate in the elimination of many of the smaller schools 
of nursing and centralize the training of student nurses in a few large 
institutions. Such is not the purpose and intent of the Act. Small 
colleges and professional training schools play a vital role in the life of 
our State and, within reasonable bounds, their continued existence must 
be fostered and encouraged. 

So long as defendants direct their efforts to enforcement of standards 
adopted by the Legislature to give assurance that student nurses shall 
receive adequate training in their chosen profession they are rendering 
a fine and useful service for which they should be commended. In seek- 
ing to accomplish this objective, however, they should always keep in 
mind the fact that this statute was not enacted for the benefit of nurses 
or to create a guild having the legal right to limit or proscribe competi- 
tion, either of nurses or of hospital schools of nursing. It was enacted 
to promote the good health and general welfare of the people at large. 
Benefits accruing to nurses and schools are purely incidental. The Act 
can be justified and sustained on no other grounds. &. v. Ballance, 229 
N.C, 764. 

I concur in the direction that this cause be sent back to the Joint Com- 
mittee to ascertain, upon hearing, whether plaintiff has now complied 
with the requirements of the Board which come within their legitimate 
field of action. 


LEROY LEE y. EVERETT V. WALKER, City INSPECTOR oF BUILDINGS OF THE 
TOWN OF SOUTHERN PINES; C. N. PAGE, Mayor or THE TOWN OF 
SOUTHERN PINES; L. V. O’CALLAGHAN, C. S. PATCH, JR., HARRY 
LEE BROWN, LLOYD CLARK anp WALTER FP. BLUE, ComMMIssIonEerRs 
oF THE TOWN OF SOUTHERN PINES; anp THE TOWN OF SOUTHERN 
PINES. 


(Filed 1 February, 1952.) 


1. Dedication § 2— 


The act of selling lots by reference to a map which shows streets and 
alleys is a dedication of such streets and alleys to the public use, and gives 
each purchaser of a lot the right to have all and each of the streets and 
alleys kept open, regardless of whether dedication of such streets and 
alleys is accepted by the municipality within which they lie. 
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2. Dedication § 3— 


The act of selling lots with reference to a map showing streets and 
alleys is but a revocable offer of dedication as far as the public is con- 
cerned, and neither imposes burdens nor confers benefits upon the public 
unless and until the public accepts the dedication. 


8. Municipal Corporations § 25b— 


A municipality has the right to determine where its streets and alleys 
Shall be and may not be forced to maintain a street or alley by dedication. 


4. Dedication § 6— 


The easement acquired by those who purchase lots by deeds which refer 
to a map showing streets and alleys cannot be defeated without their con- 
sent by a withdrawal of the dedication except in the manner provided by 
G.S. 136-96. 


5. Dedication § 5— 


The owners of lots who have purchased same by deeds which refer to a 
map showing streets and alleys may lose their rights in such streets and 
alleys by allowing them to be oceupied and used adversely for more than 
twenty years. 


6. Dedication § 3—Municipality held estopped from asserting any right to 
alleys dedicated to public. 


Lots in a subdivision were sold by reference to a map showing streets 
and alleys. The municipality in which the subdivision now lies never 
opened up any of the alleys but duly passed a recorded resolution relin- 
quishing any title that it might have to the alleys to avoid its statutory 
duty to keep same in repair, and thereafter recognized them as private 
property, issued permits for the construction of buildings upon and across 
the alleys, required them to be listed for taxes, assessed them for paving, 
and permitted the original dedicator and his successors in title to use and 
convey the alleys as private property without objection for more than 
fifty-eight years. Held: The municipality is estopped from asserting any 
right to the alleys in its own behalf or in behalf of the public or any other 
party or parties. 


7. Same— 


While the mere collection of taxes on dedicated property ordinarily will 
not estop a municipality from asserting the public character of the land 
dedicated, it is a factor which may be considered in connection with the 
other circumstances upon the question of estoppel. 


8. Adverse Possession § 11— 


The rule that no statute of limitations runs against a municipality in 
regard to streets and parks dedicated to the public does not apply where 
the offer of dedication is never accepted by it, or if accepted, such streets 
and parks have been abandoned. G.S§. 1-45. 


9. Dedication § 5— 
The rights of purchasers of lots to the use of streets and alleys shown 
on a map referred to in their deeds may not be enforced by the munici- 
pality in which the subdivision lies. 
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10. Mandamus § 2b: Municipal Corporations § 37— 


Mandamus will lie to compel the officials of a municipality to issue a 
building permit at the instance of an applicant who has performed all acts 
necessary and required by law to entitle him to its issuance. 


Appzat by plaintiff from Clement, J., May Term, 1951, of Moors. 

This is a civil action instituted by the plaintiff, LeRoy Lee, for the 
purpose of obtaining a writ of mandamus against the defendants, re- 
quiring them to issue and deliver to him a building permit. 

The plaintiff, prior to the institution of the action, applied for a 
building permit and the defendants refused to issue the same on the 
ground, as they contended, that the building permit requested by the 
plaintiff was for the construction of.a building which would necessitate 
the closing of a public alley in the Town of Southern Pines. 

When the cause came on for hearing it was agreed to waive a trial by 
jury and to let the trial judge hear the case on the pleadings, affidavits 
filed by plaintiff and defendants, and other pertinent evidentiary matters 
of record. 

The trial judge found the facts in detail, the substance of which is as 
follows: 

1. In the year 1884, John T. Patrick, who owned several;hundred acres 
of land near the town of Manly in Moore County, North Carolina, sub- 
divided the land into squares or blocks, lots, alleys, center squares, streets 
and avenues, and caused a map of the subdivision to be prepared, which 
map was entitled, “Map of Vineland, Moore Co., N. C.,” which map was 
never recorded. The lots were numbered, and the streets and avenues 
named. Certain lands were sold by John T. Patrick by lot numbers as 
designated on the “Map of Vineland, Moore County.” 

2. The name of Vineland was changed to Southern Pines in 1884 and 
lots were sold in that year by lot numbers as designated on the “Map of 
Vineland, Moore County,” being in Southern Pines, formerly known as 
Vineland. 

3. In 1886, a map identical with the subdivision of Vineland was pre- 
pared but designated as “A Map of Southern Pines, Moore County, North 
Carolina.” This map was recorded in the office of the Register of Deeds 
for Moore County. There are more than 125 squares or blocks appearing 
on the map. There are 24 lots in each block, and 4 narrow undesignated 
spaces leading from the central square in each block to the streets ad- 
joining the respective blocks. On the bottom and left margin of the map 
designating each square or block appearing on the map, are letters of 
the alphabet beginning with the letter “B” and ending with the letter 
“U,” both inclusive. On the right side of the map and appearing in each 
square or block bordering the right margin of the map, are the numbers 
“1” to “15,” both inclusive. The map shows no scale or measurements 
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of any kind with respect to the width of lots, depth of lots, size of central 
squares, width of streets, or width of spaces originally intended for alley- 
ways. Interior blocks can be located only by the point where a perpen- 
dicular line from a block designated by a letter intersects a horizontal 
line drawn from a block designated by a number. 

4. The General Assembly of North Carolina in 1887, by Private Laws 
(Chapter 159) created the municipal corporation of Southern Pines with 
corporate limits embracing the subdivision entitled “A Map of Southern 
Pines, Moore County, North Carolina.” 

5. The charter of the Town of Southern Pines was amended by Chap- 
ter 274 of the Private Laws of 1891, among other things, with respect to 
the powers of the Board of Commissioners, as follows: “Section 13... . 
They shall provide for repairing the streets, sidewalks and alleys and 
cause the same to be kept clean and in good order, . . . Section 18. That 
the Commissioners shall have power to lay out and open any new street 
or streets, park or parks within the corporate limits of said town when- 
ever by them deemed necessary, and they shall have the power at any 
time to widen, enlarge, add to, change, extend, narrow or discontinue 
any street or streets, park or parks within said corporate limits, whenever 
they may so determine by making a reasonable compensation to the 
owners of property damaged thereby. .. .” 

6. On 22 February, 1892, the Board of Commissioners of the Town of 
Southern Pines duly passed a resolution to the effect that the town did 
thereby relinquish “all right and title that the town may have in the 
alleyways and parks within each square or block within the town for- 
ever,” and, “to the end that the public and all persons buying, selling or 
dealing in real estate in the Town of Southern Pines might have full 
notice of the decision of said Board of Commissioners of said town, the 
said Board of Commissioners caused said order to be duly recorded in 
the office of the Register of Deeds of Moore County, in which county the 
Town of Southern Pines is situate, in Book of Deeds No. 7, at page 167, 
the said order having been recorded therein May 2, 1892.” (From Find- 
ing of Fact No. XIII) 

7. “After the adoption of the order of the Board of Commissioners of 
the Town of Southern Pines and its record in the office of the Register of 
Deeds as aforesaid set forth, all persons buying, selling or dealing in real 
estate in the Town of Southern Pines bought and sold what is generally 
termed as alleys and central squares designated upon the map referred to 
in real estate dealing in Southern Pines as the ‘Map of Southern Pines, 
Moore County, N. C.,’ indiscriminately and in the same way they sold, 
bought and used other lots and real estate in said town. and built upon 
such alleys and central squares so purchased to the same extent and as 
indiscriminately as they built upon other lots and real estate in said Town 
of Southern Pines, and such practices with respect to said alleys and real 
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estate were adopted and indulged in by the Town of Southern Pines it- 
self through its Mayor and Board of Commissioners and other officers 
authorized thereto, and this practice and custom has been carried on in 
said town from the time said order of said Board of Commissioners was 
adopted until this date, and there has been no exception to said rule ex- 
cept when the defendant Board of Commissioners of said town, declined 
and refused to issue to the plaintiff the building permit referred to in the 
complaint.” (Finding of Fact XIV) 

8. On 2 March, 1895, John T. Patrick, as attorney in fact for New 
England Manufacturing, Mining and Estates Company, which company 
had become successor in title to Patrick, conveyed Lot No. 4 in Block 
K & 4, and the sixteen foot alleyway adjoining said lot, as designated on 
“Map of Southern Pines, Moore County, N. C.,” to C. D. Tarbell by 
warranty deed. The plaintiff and his respective predecessors in title 
since 1895, have held title to Lot No. 4in Block K & 4, and the adjoining 
alleyway which is now in dispute, under deeds containing the usual 
covenants of warranty. 

9.“. .. . Following the action of the Board of Commissioners in the 
adoption of the order and the registration thereof hereinbefore referred 
to, Chapter 167 of the Private Acts of 1899 was enacted by the General 
Assembly, and by Section 22 of said Chapter 167 of the Laws of 1899, 
Section 13 of Chapter 274 of the Private Acts of 1891 was amended so 
as to strike out the words ‘and alleys’ in said Section 13 of said Chapter 
274 so as to deprive the said Board of Commissioners of the Town of 
Southern Pines in law of the right to repair any alley within the cor- 
porate limits of the said Town of Southern Pines; that the said Board 
of Commissioners of the Town of Southern Pines never at any time ac- 
cepted any offer of dedication made by any person or corporation for 
public use of any one of the alleys or central squares contained in any 
square or block in said Town of Southern Pines as delineated upon what 
is designated in real estate dealing as the ‘Map of Southern Pines, Moore 
County, N. ©.’ Instead of accepting any offer of dedication of such 
alleys and central squares, the said Board of Commissioners of the Town 
of Southern Pines distinctly refused and repudiated said offer of dedi- 
cation and caused to be enacted by the General Assembly of North Caro- 
lina, as hereinbefore set forth, a law taking from said defendant Board 
of Commissioners the authority to accept such alleys or central squares, 
and, by the conduct of said defendant Board of Commissioners, since said 
time, they are estopped in law and equity from attempting to use or 
regard said alleys and center squares as public thoroughfares over which 
any portion of the public have a right to travel.” (Finding of Fact 
No. XV) 

10. “The alleys and central squares in every block or square of said 
Town of Southern Pines delineated and indicated on Exhibit A (Map of 
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Southern Pines) hereunto attached have been for a long period of time, 
and are now, completely obstructed and blocked, and no protest has ever 
been made by the defendants, or either one of them with respect thereto 
until a very recent date when the permit applied for by the plaintiff was 
refused. No other application for a permit for the building of structures 
upon the alleys in Southern Pines and the central squares has ever been 
refused or denied by the Board of Commissioners of the Town of South- 
ern Pines.” (Finding of Fact No. XIX) 

11. Nearly thirty years prior to the institution of this action, a build- 
ing located on Lot No. 4, in Block K & 4, and the alley, was burned. The 
Town of Southern Pines thereafter permitted the construction of the two- 
story brick building now located on the premises, which covers the entire 
portion of the lot and alley on West Broad Street, said building having 
a depth of 75 feet. The plaintiff purchased the premises in August, 1950, 
for a consideration of $45,000, and has developed suitable and legal 
plans and specifications for the enlargement of the present building so as 
to cover substantially the entire parcel of land including that area orig- 
inally designated as an alley. Prior to the institution of this action, 
“the plaintiff did and performed all the acts necessary and required by 
law to entitle him to a building permit from the authorities of the Town 
of Southern Pines, to enlarge and complete said building.” (From Find- 
ing of Fact No. IX) 

12. “Notwithstanding the refusal of the said defendants to issue said 
permit for the enlargement of said building, as hereinbefore set forth, 
the said defendants did issue and deliver to the plaintiff Permit No. 356, 
dated October 19, 1950, permitting the plaintiff, as owner, to alter and 
repair the two-story brick building now located on said lot as aforesaid, 
to be used as a store, at an estimated cost of $10,000 to $14,000, the 
permit so issued not to include the additions to said building desired and 
planned by the plaintiff, and this permit to make the repairs, alterations 
and improvements of the present building was issued notwithstanding it 
was known to the defendants that the present building for the repairs of 
which the permit was issued completely obstructs and closes that portion 
of the lands of the plaintiff designated as an alley, and this building and 
the obstruction has existed continuously for a period of over twenty years 
and for a period actually of nearly thirty years prior to the beginning 
of this action.” (Finding of Fact No. XT) 

13. In May, 1922, the Town of Southern Pines, acting through its 
Board of Commissioners, purchased all of Block L & 3 as shown on the 
said “Map of Southern Pines,” and proceeded to obstruct all four of the 
alleys in said block and the central square, denying to the public gen- 
erally any use thereof. 

14, Approximately ten years ago, the Town of Southern Pines pur- 
chased a parcel of land in Block L & 4, as shown on the “Map of South- 
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ern Pines,” as a site for a public library building. The land so purchased 
includes the alleyway leading from West Broad Street to the center of 
said block and the alleyway leading to the center of said block from New 
York Avenue, and the Town of Southern Pines has since that time erected 
and maintained a public library building on said parcel of land and com- 
pletely obstructed both alleys and all or a larger portion of the central 
square in said block. 

15. The alley in Block K & 4, leading from New Hampshire Avenue 
to the central square of said block, is now obstructed by the Jefferson 
Hotel and has been closed, blocked and denied to public use for more 
than twenty years next before the institution of this action. 

16. The Town of Southern Pines issued a permit in the year 1950 for 
the construction of a building in Block K & 4, on Pennsylvania Avenue, 
running back 130 feet therefrom, completely covering and obstructing 
the alley leading from Pennsylvania Avenue to the central square in 
said block. 

17. “The decision made by the defendant Board of Commissioners to 
refuse the issue to the plaintiff of the building permit was brought about 
by the objection of the interested parties, in the main, who have property 
adjoining or near to the property of the plaintiff, who have failed to 
provide on their own premises all the conveniences of approach to their 
back premises. Patch’s Department Store is located on premises ad- 
joining or near to the alleyway mentioned in the parcel of land owned by 
the plaintiff. C. 8S. Patch, the father of the defendant, C. S. Patch, Jr., 
is the principal owner of the Patch Department Store, and the defendant 
C. 8S. Patch, Jr., is employed in said store either as an employee or part 
owner. One of the principal protestants against the issue to the plaintiff 
of the said building permit is the operator of a store near to the plain- 
tiff’s property on West Broad Street, who is engaged in the same char- 
acter of store as the plaintiff proposes to conduct in his new building. 
One member of a law firm, who are co-partners, in the hearing before 
said commissioners upon the application for a permit to the plaintiff, 
represented these protestants, including the owner of the store aforesaid 
mentioned in competition with plaintiff’s store, in opposition to the said 
permit to the plaintiff, and the other co-partner member of said firm 
represented the Town of Southern Pines and the defendant Board of 
Commissioners of said town, and each member of said firm, advised the 
defendant Board of Commissioners and the Mayor of said town that the 
issue of a building permit to the plaintiff was wholly illegal and that 
the defendants had no right in law to issue said permit.” (Finding of 
Fact No. XXIV) 

The court being of the opinion that, as a matter of law, from the facts 
found, there was a valid dedication to and acceptance by the public of 
the streets, avenues, alleys, and central squares in the Town of Southern 
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Pines, as shown on the map entitled “A Map of Southern Pines, Moore 
County, N. C.,” filed in the office of the Register of Deeds for Moore 
County, in Map Book 1, section 2, pages 69 and 70, entered judgment to 
the effect that the plaintiff is not entitled to the writ of mandamus for 
the issuance of a building permit to obstruct or build upon the alley as 
described in the complaint, and dismissed the action. The plaintiff ap- 
pealed, and assigns error. 


Spence & Boyette and W. A. Leland McKeithan for plaintiff, appellant. 
Pollock & Fullenwider for defendants, appellees. 


Denny, J. It is now well settled with us that the dedication of a 
street may not be withdrawn by the grantor or those claiming under him, 
if the dedication has been accepted and the street or any portion thereof 
has been opened and is in use by the public. Russell v. Coggin, 232 N.C. 
674, 62 S.E. 2d 70; Insurance Co. v. Carolina Beach, 216 N.C. 778, 7 
S.E. 2d 13. Moreover, it is the general rule that, “where lots are sold 
and conveyed by reference to a map or plat which represents the division 
of a tract of land into subdivisions of streets and lots, such streets become 
dedicated to the public use, and the purchaser of a lot or lots acquires the 
right to have all and each of the streets kept open; and it makes no 
difference whether the streets be in fact opened or accepted by the gov- 
erning boards of towns or cities if they lie within municipal corpora- 
tions.” Hughes v. Clark, 1384 N.C. 457, 47 S.E. 462; Conrad v. Land 
Co., 126 N.C. 776, 36 S.E. 282; Green v. Miller, 161 N.C. 24, 76 S.E. 
505; Sexton v. Hlizabeth City, 169 N.C. 385, 86 S.E. 344; Wheeler v. 
Construction Co., 170 N.C. 427, 87 S.E. 221; Elizabeth City v. Com- 
mander, 176 N.C. 26, 96 S.E, 736; Wottson +. Dowling, 179 N.C. 542, 
103 S.E. 18; Stephens Co. v. Homes Co., 181 N.C. 335, 107 S.E. 233; 
Insurance Co. v. Carolina Beach, supra; Broochs v. Muirhead, 223 N.C. 
227, 25 S.E. 2d 889; Russell v. Coggin, supra. 

It should be kept in mind, however, that the dedication referred to in 
the rule above stated, in so far as the general public is concerned, without 
reference to any claim or equity of the purchasers of lots in a subdivision. 
is but a revocable offer and is not complete until accepted, and neither 
burdens nor benefits with attendant duties may be imposed upon the 
public unless in some proper way it has consented to assume them. Jrivin 
v. Charlotte, 193 N.C. 109, 1386 S.E. 368; Wittson v. Dowling, supra. 
A town has the right to determine where its streets and alleys shall be. 
Sugg v. Greenville, 169 N.C. 606, 86 S.E. 695. 

In many of our cases in which a dedication is spoken of as irrevocable, 
the expression has been used with respect to the purchasers, or some of 
them, who were insisting on their rights in connection with such dedi- 
cation. Irwin v. Charlotte, supra. And without the consent of the pur- 
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chasers of lots in a subdivision, the dedication of the streets and alleys 
shown on the map of such subdivision may not be withdrawn as to them 
except in the manner provided by law. G.S. 136-96; Irwin v. Charlotte, 
supra; Foster v, Atwater, 226 N.C, 472, 38 S.E. 2d 316, Such pur- 
chasers, however, may lose their right to have streets and alleys opened 
by permitting them to be oceupied and used adversely for more than 
twenty years for purposes inconsistent with their use as streets and 
alleys. Hunter v. West, 172 N.C. 160, 90 S.E. 130; Gault v. Lake 
Waccamaw, 200 N.C. 593, 158 S.E. 104. 

In the instant case it must be conceded that there was a dedication of 
the streets, avenues, alleys, and central squares, as shown on the map of 
Southern Pines and it does not appear from the record that the dedi- 
cator, or his successors in title, have ever withdrawn such dedication in 
the manner prescribed by G.S. 136-96. However, the dedication of the 
alley in question was revocable, in so far as the public and the Town of 
Southern Pines were concerned, unless there was an acceptance of the 
offer of dedication prior to the withdrawal thereof by conveyance of the 
alley to C. D. Tarbell by warranty deed in 1895. Kennedy v. Williams, 
87 N.C. 6; Stewart v. Prink, 94 N.C, 487; S. v. Long, 94 N.C. 896; S. v, 
Fisher, 117 N.C. 733, 23 S.E. 158; Sugg v. Greenville, supra; Wittson 
v. Dowling, supra; Irwin v. Charlotte, supra; R. BR. v. Ahoskie, 202 N.C. 
585, 163 S.E. 565; Gault v. Lake Waccamaw, supra; 26 C. J. S., Dedica- 
tion, section 34 (a), page 93, et seg. 

We now come to the question whether the Town of Southern Pines 
accepted the offer of dedication of the alleys and central squares as desig- 
nated on the map of Southern Pines. This question has been answered 
in the negative by a finding of fact in the court below and such finding 
is supported by competent evidence. 

In amending the charter of the Town of Southern Pines by Chapter 
274 of the Private Laws of 1891, the Board of Commissioners of the 
Town of Southern Pines was directed in section 18 of the Act, to keep in 
repair the streets, sidewalks, and alleys in the town, and to cause the 
same to be kept clean and in good order. But in section 18 of the same 
Act, the Board was given power to discontinue any street or streets, park 
or parks, within the corporate limits of the town whenever it might de- 
termine to do so, by making reasonable compensation to owners of prop- 
erty damaged thereby. 

The Board of Commissioners being faced with the mandatory pro- 
vision in the charter of the town to keep in repair approximately fourteen 
miles of alleyways, determined on 22 February, 1892, to relinquish all 
the right and title that the town had in such alleyways and parks within 
each square, or block, within the town, forever. 

There being no evidence offered in the hearing below tending to show 
that the town had previously accepted the dedication of the alleys and 
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parks as shown on the map of Southern Pines, by user or otherwise, the 
action of the Board was tantamount to a formal rejection of the offer of 
dedication and was so construed and regarded by the Town of Southern 
Pines, the original dedicator and his successors in title for more than 
fifty-eight years prior to the time this controversy arose. 

According to the findings of fact in the court below, and to which 
there is no exception, from and after the adoption of the resolution by 
the Board of Commissioners of Southern Pines, on 22 February, 1892, 
until the action of the Board in 1950, refusing to issue a building permit 
to the plaintiff, the town had at all times recognized these alleys and 
parks as private property. As evidence of this fact, the town has never 
at any time opened up or kept in repair a single one of the alleys or parks 
shown on the map of Southern Pines. Prior to October, 1950, it had, 
without a single exception, issued building permits for the construction 
of buildings upon and across the alleys shown on said map whenever re- 
quested, including the alley in question. And while it does not appear in 
the findings of fact, it does appear in the evidence adduced in the hearing 
below that the Town of Southern Pines and the Board of Commissioners 
of Moore County have through all these years treated these alleys and 
parks as private property and required them to be listed for tax pur- 
poses. Likewise, the Town of Southern Pines, whenever it has paved a 
street along which any of these alleys abut, the alleys have been treated 
as private property and duly assessed in the names of the owners thereof 
for the pro rata part of the cost of such paving. 

The mere collection of taxes on dedicated property ordinarily will not 
estop a municipality from asserting the public character of the land dedi- 
cated, but it 1s a factor that may be considered, and may, in connection 
with other circumstances, estop the city from asserting the dedication. 
26 C. J. S., Dedication, section 63 (a), page 151. 

Another significant fact in connection with the action of the Town of 
Southern Pines on 22 February, 1892, is that the dedicator thereafter 
conveyed these alleys and parks as private property, giving warranty 
deeds therefor. And the particular alleyway now in dispute was con- 
veyed to C. D. Tarbell on 2 March, 1895, by warranty deed. The plain- 
tiff and his predecessors in title have owned this alleyway under war- 
ranty deeds for nearly fifty-seven years. And no part of the alley has 
been opened and used by the public in the meantime. Moreover, ac- 
cording to the record, there has been a building or buildings located on 
Lot 4 in Block K & 4, and the alley in question, for more than fifty years 
since the lot and alley were conveyed to C. D. Tarbell in 1895, 

In our opinion, in view of the facts found by the court below, it makes 
no difference whether the resolution passed by the Board of Commission- 
ers of Southern Pines on 22 February, 1892, be considered a renunciation 
of the offer of dedication of the alleys and parks referred to therein, or as 
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an intention to abandon such alleyways and parks pursuant to the 
authority contained in itscharter. In either event, the Town of Southern 
Pines, by reason of such action and its conduct since that time, is now 
estopped from asserting any right to the alleyway in question in its own 
behalf or in behalf of the public or any other party or parties. 

The provisions of G.S, 1-45 which provide that the statute of limita- 
tions shall not run against a municipality or other governing body of 
public ways where the streets, alleys and parks have been dedicated and 
accepted by the municipality or other governing board, does not apply to 
streets, alleys and parks that have been offered for dedication and the 
offer has not been accepted; or if accepted, the streets, alleys or parks 
have been abandoned. Gault v. Lake Waccamaw, supra; Savannah v. 
Bartow Inv. Co., 187 Ga. 198, 72 S.E. 1095; Clokey v. Wabash Ry. Co., 
353 Ill, 3849, 187 N.E. 475; Mebane v. City of Wynne, 127 Ark, 364, 192 
S.W. 221; United Finance Corp. v. Royal Realty Corp., 172 Md. 188, 
191 A. 81; Charles C. Gardiner Lumber Co. v. Graves, 63 R.I. 345, 8 A. 
2d 862; Reynolds v. City of Alice, (Tex. Civ. App.), 150 S.W. 2d 455; 
26 C. J. 8., Dedication, section 62, page 150, ef seq. 

In the last cited case, it is said: “A mutually acquiesced in abandon- 
ment of a public easement terminates same, and frees the property in 
the hands of the grantor from such easement.” 

In Mebane v. City of Wynne, supra, the Court said: “There having 
been no acceptance by or for the public, the dedication may become ex- 
tinct either by an express withdrawal on the part of the original dedi- 
cator or by his death before acceptance, or by lapse of time. So, accord- 
ing to that rule, the present attempt on the part of the public authorities 
to accept the dedication and put the property in use comes too late. The 
statutory exemption of cities from the operation of the general statute 
of limitations with respect to public property has no application in this 
case for the reason that the public rights have never accrued and there 
are no such rights in existence to be exempted.” 

Likewise, in the case of United Finance Corp. v. Royal Realty Corp., 
supra, it 1s said: “Whether the basis for the relief be called equitable 
estoppel, or abandonment and reverter, is a mere matter of terminology of 
little relative importance, except to the verbal precision. For in any 
case it involves the principle that one who having an easement of way 
whether public or private, suffers his right to lie fallow and unused for 
a long period of time and throughout the period suffers the owners of 
the servient tenements, not only to use it as though no such right existed, 
but actually acquiesces in such use by taking taxes or other charges 
assessed against it or profits therefrom as though no such easement 
existed, or by permitting any uses of the land inconsistent with the exist- 
ence of the easement, may be held to have sufficiently manifested such an 
intention of abandoning the right as will estop him from asserting it.” 
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It is clear in the instant case, in view of the findings of fact disclosed 
by the record, that the defendants are not entitled to have the alley in 
question opened for public use. And if those who are protesting the 
issuance of the building permit requested by the plaintiff, own property 
in the subdivision, as shown on the map of Southern Pines, are of the 
opinion that they have any easement rights in the alley in question, the 
Town of Southern Pines and its officials are not the proper parties to 
enforce those rights. 

An action for the enforcement of a private easement in a street or 
alley may be maintained only by an owner or owners of property who 
are entitled to have the easement enforced and preserved. However, un- 
less facts are made to appear which are substantially different from 
those found on the present record, no private rights to an easement in 
the alley in question exist. 

The court below having found that the plaintiff has performed all the 
acts necessary and required by law to entitle him to a building permit 
from the authorities of the Town of Southern Pines, and having found 
that by reason of the conduct of the defendant Board of Commissioners 
of the Town of Southern Pines the defendants are ‘estopped in law and 
equity from attempting to use or regard the alleys and center squares as 
public thoroughfares over which any portion of the public have a right 
to travel,” the court should have granted to the plaintiff the rehef sought. 

The judgment of the court below is set aside and the cause remanded 
to the end that judgment may be entered in accord with this opinion. 

Error and remanded. 


NATIONAL SHIRT AND HAT SHOPS OF THE CAROLINAS, INC., v. 
AMERICAN MOTORISTS INSURANCE COMPANY anp WILLIAM W. 
WADE. 


(Filed 1 February, 1952.) 
1. Trial § 22a— 


On motion to nonsuit, the evidence must be considered in the light most 
favorable to plaintiff. 


2. Indemnity § 2d—Evidence held for jury on question of whether loss was 
due to wrongful act of employee within coverage of indemnity contract. 


The evidence favorable to plaintiff insured tended to show not only an 
inventory shortage on the part of its store manager, but also that the 
manager admitted his responsibility for the shortage, that he had failed 
to follow instructions that he keep the cash register tickets constituting 
the only record evidence which would conclusively show whether he had 
properly accounted for merchandise sold, that he requested one of his 
clerks to overcharge customers, that his asserted prior report of inventory 
shortage had not been received by insured, and that he kept reporting 
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inventories which he knew he did not have on hand. Held: Although con- 
tradicted in material respects by the testimony of the manager, the evi- 
dence shows more than a mere possibility or opportunity on the part of the 
manager to misappropriate the property or a mere equal opportunity for 
others to have abstracted the goods, and is sufficient to be submitted to the 
jury in an action on a contract indemnifying the insured against loss aris- 
ing from misappropriation or wrongful act of the manager. 


3. Same: Evidence § 7a— 


The general rule that plaintiff in a civil action, even though the issue 
include a criminal charge, has the burden of proving his case by the pre- 
ponderance or the greater weight of the evidence held not altered or modi- 
fied by the language of the indemnity contract sued on obligating insurer 
to make good inventory shortage which “insured shall conclusively prove 
to have been caused by the dishonesty of any employee.” 


4. Trial § 28e— 


In a civil action it is not required that circumstantial evidence preclude 
any other reasonable hypothesis in order to be sufticient to be submitted 
to the jury upon the issue, but only that it be sufficient reasonably to 
establish the facts in issue. 


ArpraL by defendants from Sharp, Special Judge, February Term, 
1951, of GuitForp (Greensboro Division). 

This is a civil action instituted originally against the American Motor- 
ists Insurance Company, which is hereinafter called Insurance Company, 
to recover under a blanket position bond executed and delivered by the 
original defendant to the plaintiff. The plaintiff alleges that it sustained 
a loss of $1,041.35 arising from embezzlement by the manager of its 
Charlotte store, William W. Wade, hereinafter called Wade, during the 
time the bond was in force. Wade was made a party defendant on motion 
of the defendant Insurance Company so that in the event a judgment was 
obtained by the plaintiff against the Insurance Company, it could recover 
judgment over against Wade, who would, in that event, be primarily 
liable for any recovery by the plaintiff. 

It was conceded in the trial below that the bond was in force while 
Wade was an employee of the plaintiff and that the plaintiff complied 
with the provisions of the bond as to notice and proof of loss. And the 
defendant Wade does not contest the right of the Insurance Company to 
have judgment over against him for any amount the plaintiff is entitled 
to recover from it. However, both Wade and the Insurance Company 
contend that the plaintiff suffered no loss for which it is entitled to be 
indemnified under the terms of the bond in suit. 

The plaintiff owns and operates six retail stores in North Carolina, 
South Carolina, and Virginia, engaging in the sale of men’s clothing, 
principally shirts, hats, jackets, ties, and related items and accessories. 
For several months prior to 8 August, 1946, the defendant Wade was 
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employed by the plaintiff as a sales clerk in its Greensboro store. On the 
above date, he was promoted to the position of manager of the plaintiff’s 
Charlotte store and given authority to employ and discharge the per- 
sonnel employed in the store. Physical inventories of the merchandise in 
this store were taken under the supervision of the plaintiff’s district man- 
ager, Thomas H. Asbury, on 8 August, 1946, 17 January, 1947, 9 March, 
1947, and 13 January, 1948. The inventory on 13 January, 1948, dis- 
closed a merchandise shortage of $1,041.35 at retail prices. The shortage 
reflected by this inventory amounted to 327 items with a total retail sales 
price of $1,377.25, less an overage of 82 items in the amount of $335.90, 
leaving a net shortage of $1,041.35. 

The indemnifying clause of the bond in suit provides that the defendant 
insurer will indemnify the plaintiff “against any loss of money or other 
property, real or personal, (including that part of any inventory shortage 
which the Insured shall conclusively prove has been caused by the dis- 
honesty of any Employee or Employees) belonging to the Insured, or in 
which the Insured has a pecuniary interest, . . . which the insured shall 
sustain, . . . through larceny, theft, embezzlement, forgery, misappro- 
priation, wrongful abstraction, willful misapplication, or other fraudu- 
lent or dishonest act or acts committed by one or more of the employees 

. acting directly or in collusion with others, .. .” 

According to the evidence offered by the plaintiff, all merchandise in 
its Charlotte store, as well as in its other retail stores, is marked at retail 
price when shipped to the store and the manager of the store enters such 
merchandise in his inventory. A special inventory sheet is used on which 
the total number of the various items selling at a fixed price are entered. 
For example, the number of shirts to be sold at $2.95 would be listed in 
one column, the shirts to be sold at $3.95 would be listed in another, and 
the hats to be sold at $5.95 would be listed in still another column. By 
this method the company carried what is called a perpetual inventory. 
As merchandise was sold, such sale was to be rung up on the cash register, 
and the register would throw out a sales ticket. Every ticket thrown out 
of the cash register would have a number on it, the date, and the amount 
of the sale. The cash register numbered the sales tickets consecutively. 
It was the duty of the respective clerks in the store to write on each 
ticket, the article or articles sold. The sales force in the Charlotte store, 
except occasionally on busy days, usually consisted of the manager and 
two clerks. It was the duty of the manager of the store to take the cash 
register tickets each day and check them against the cash, and to ascer- 
tain the different items of merchandise sold during the day. It was also 
his duty to subtract the items sold from the inventory and to add to the 
inventory any new merchandise received that day. The manager of the 
store, the defendant Wade, was instructed to deposit his cash receipts in 
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the bank each day and to mail a copy of the deposit slip to the principal 
office of the company in Greensboro. He was likewise instructed to send 
in a copy of his inventory each week, which he did, and to take a physical 
inventory each two weeks which he never did at any time except when he 
assisted Mr. Asbury to take such inventories at the times referred to 
above. He was instructed, according to the plaintiff’s evidence, to keep 
the cash register tickets so that any discrepancies in the inventory might 
be checked against the actual sales. Mr. Chandgie, president of the cor- 
poration, testified, “all those tickets are consecutively numbered. If we 
had those tickets we could determine if he had deposited all the cash he 
has received. Wade was given instructions to retain those tickets. He 
was instructed to retain them so that at any time it was found necessary 
to check up, we could check with those tickets and with the reports and 
also with the deposits in the bank. He did not have those tickets when 
the check was made.” 

Also, according to the plaintiff’s evidence, when the physical invento- 
ries were made by Mr. Asbury on 17 January, 1947, and 9 March, 1947, 
while there were a number of shortages and overages, the inventories were 
correct, with normal differences; therefore, according to the testimony 
of Mr. Asbury, there was no occasion to check the cash register tickets 
against the inventories. But when the physical inventory was again taken 
by him on 13 January, 1948, and the shortage in the inventory was dis- 
covered, upon inquiry as to the cash register tickets so that a check could 
be made on the defendant Wade’s daily reports, Wade said he had torn 
them up and thrown them away. He only had in his possession the cash 
register tickets for the day on which the inventory was taken. He ad- 
mitted he was responsible for the shortage, but said he could not explain 
how it occurred. 

One of the clerks, Charm Smith, who was employed by Wade, testified 
that about two months prior to the time the inventory shortage was dis- 
covered, Mr. Wade requested him to overcharge customers, but he refused 
to do so. This witness also testified he was present when Mr. Wade 
and Mr. Asbury took the inventory in January, 1948, and heard Wade 
“make about the same statement to Mr. Asbury in reference to the short- 
age as he told Mr. Chandgie. He said that he would try to pay it back 
as soon as he could.” 

It further appears from the evidence that within the period from 
17 January, 1947, to 9 March, 1947, less than sixty days, there were 111 
transactions which were in error. There was an overage in this period 
of $188.15 and a shortage of $180.30, or a net overage of $7.85. It is 
pointed out in the evidence that such discrepancies normally occur in 
failing to list accurately the items sold. A shirt might be listed, for 
instance, when actually a jacket was sold. The number of jackets in that 
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event would be short one, and the shirts selling at the same retail price, 
would be over, etc. These overages and shortages usually balanced each 
other out with small differences, and the difference would be adjusted in 
the inventory. 

When Mr. Wade took charge of the Charlotte store of the plaintiff, the 
locks were changed and the keys delivered to him. He used his own 
discretion as to what clerk or clerks he permitted to have a key to the 
store. One of the clerks was given a key for his use while Mr. Wade was 
manager. 

The defendant Wade testified in his own behalf and denied that he 
was ever instructed to save the cash register tickets so they could be 
checked against the physical inventories taken by Mr. Asbury, or that 
he was instructed to take a physical inventory each two weeks. He testi- 
fied that Mr. Asbury gave him instructions to keep the cash register 
tickets only from one report to the next. He denied having ever taken 
any cash or merchandise from the store other than that to which he was 
entitled. He denied having requested his clerk, Charm Smith, to over- 
charge customers, but on the contrary said he had discharged one clerk for 
overcharging. He further testified, “All this shortage could have been the 
result of shoplifting. It could all have gotten out without even catching 
the men. Yes, I think that you could be short 350 items right under your 
nose in that store from shoplifting over a period of time. . . . It was nine 
months from the time the inventory was taken, and J did not say there 
were 350 items shoplifted from that store. I know plenty of times of 
shoplifting. I know of every time merchandise was recovered, yes. I 
couldn’t prove if any of the clerks or anyone in the store took any mer- 
chandise.” 

It appears from the defendant Wade’s evidence that the value of the 
stock of merchandise varied while he was manager of the plaintiff’s store. 
It was approximately $30,000 during the fall of the year, and at other 
times it was about $18,000 or $19,000. 

The defendant Wade also testified that about two or four months before 
the physical inventory was taken, showing a shortage of $1,041.35, he 
wrote Mr. Asbury that he “was short at the time one hundred and some 
$4.45 shirts,” he thought it was about 150, and asked Mr. Asbury to 
check back and find out how he got that shortage in his inventory. “I 
was over In some other price. . . . I do not have a copy of that letter. 
I did not know that that Jetter would be important today. Why should 
I think it would be? It is true that I kept reporting inventories which 
I-did not have on hand and which I knew I did not have on hand. My 
reports were not correct and I knew they were not correct. So did Greens- 
boro.” 
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The witness, in answer to a question about spot inventories and what it 
meant, explained it in this manner: “I could count two or three items 
. in the trade that is what is known as spot inventory . . . Occasion- 
ally I counted it . . . It is true that any spot inventories I took showed 
‘that I did not have on hand the amount of merchandise J had received. 
I don’t know when. I reported it only once. That was in August... . 
I did not ever tell Mr. Asbury I realized it was my responsibility and I 
would pay for it.” At this point the witness was handed a letter in his 
own handwriting, dated February 25, 1948, which he had sent to Mr. 
Chandgie, in which he stated: “I have never taken one cent out of the 
store other than what was paid me as salary ...I realize this is my 
responsibility, I am offering no alibis, I have failed in my duty. I intend 
to make your loss good, but I can only do it over a period of time, as I 
earn money.” 

According to Mr. Wade’s testimony, his earnings were from $4,200 to 
$4,300 a year while he was manager of the plaintiff’s store. He was 
married 15 March, 1947, and has two children, one of them a stepchild. 
Since his marriage he had withdrawn and spent his savings of several 
hundred dollars. He had found it necessary to sell his automobile and 
*“‘to borrow money from time to time to keep running on. When I went 
there I had saved several hundred dollars and left there penniless.” 

The plaintiff, in rebuttal, recalled Mr. Asbury, who testified he never 
instructed Mr. Wade to throw away the cash register tickets. “I in- 
structed Mr. Wade, as I instructed all managers, to hold on to those tickets 
as they are a definite record of the amount of business he has done.” The 
witness further testified he did not recall ever having received any letter 
from Mr. Wade with respect to any shortage in hig inventory. And 
neither the plaintiff nor defendant offered any evidence of any request for 
an adjustment of inventory resulting from shoplifting. Small differences 
had been allowed from time to time, when physical inventories were taken, 
for shrinkage supposed to be due to shoftlifting. However, most of the 
inventories were over. 

The issues submitted to the jury and the answers thereto, are as follows: 

“1, Did William W. Wade embezzle money or other property of the 
plaintiff, as alleged? Answer: Yrs. 

“9. If so, what amount of money or other property belonging to the 
plaintiff did said William W. Wade embezzle? Answer: $1,041.35.” 

Accordingly, judgment was entered in favor of the plaintiff and against 
the Insurance Company, for $1,041.35 and costs, and a further judgment 
was entered in favor of the Insurance Company against the defendant 
Wade, for $1,041.35 and costs. 

The defendants appeal, assigning error. 
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Welch Jordan for defendant appellant, American Motorists Insurance 
Company. 

Shuping & Shuping for defendant appellant, William W. Wade. 

Falk, Carruthers & Roth for plaintiffs, appellees. 


Denny, J. The defendants challenge the correctness of the ruling of 
the court below in denying their motions for judgment as of nonsuit inter- 
posed at the close of the plaintiff’s evidence and renewed at the close of 
all the evidence. 

We think the evidence introduced in the trial below, when considered 
in the light most favorable to the plaintiff, as it must be on a motion for 
judgment as of nonsuit, is sufficient to warrant the submission of the case 
to the jury. Chambers v. Allen, 233 N.C. 195, 63 S.E. 2d 212; Winfield 
v. Smith, 230 N.C. 392, 53 S.E. 2d 251; Thomas v. Motor Lines, 230 
N.C. 122, 52 S.E. 2d 377; Bundy v. Powell, 229 N.C. 707, 51 S.E. 2d 307. 

We concede that the loss disclosed by the shortage in plaintiff’s inven- 
tory at its Charlotte store, without any further evidence tending to show 
that such loss was the result of larceny, theft, embezzlement, forgery, 
misapplication, wrongful abstraction, wrongful misapplication, or other 
fraudulent or dishonest act or acts, committed by one or more of the em- 
ployees of the plaintiff, during the period covered by the bond in suit, 
would be insufficient to support a verdict against the defendant Insurance 
Company. Bank v. Fairley, 202 N.C. 136, 162 S.E. 229; 98 A.LR. 
1271n; Home Owned Stores v. Standard Acc. Ins. Co., 256 Ky. 482, 76 
S.W. 2d 2738; Crescent Cigar & Tobacco Co. v. National Casualty Co. 
(La. 1934), 155 So. 505; Phipps v. American Employers’ Ins. Co. of 
Boston, Mass., 118 Pa. Super. 133, 179 A. 816; Salley v. Globe Indemnity 
Co., 183 S.C. 342, 181 S.E. 616; Hartford Acc. & Indemnity Co. v. 
Hattiesburg Hdw. Stores (Miss. 1951), 49 So. 2d 813; Cobb v. American 
Bonding Co. of Baltimore (5th C.C.A.), 118 F. 2d 643. 

While the defendant Wade denied the commission of any dishonest 
acts in connection with the alleged shortage, he did not deny the correct- 
ness of the amount of the shortage as reflected by the inventory but simply 
claimed he could not explain how it occurred. However, according to 
the evidence, he admitted he was responsible for the shortage and wrote 
the president of the plaintiff corporation that he realized the shortage was 
his responsibility; that he was offering no alibis; that he had failed in 
his duty and intended to make the loss good. 

This admission of responsibility for the shortage does not constitute 
an admission of guilt, but it does tend to show that he did not believe, 
nor contend, that the shortage occurred as a result of shoplifting or by 
any other method over which he had no control and for which he was not 
responsible. Moreover, it appears from the evidence that he destroyed 
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the cash register tickets which constituted the only record evidence that 
would have shown conclusively whether or not he properly accounted for 
all the merchandise sold in the plaintiff’s Charlotte store while he was 
manager. He denies having ever been instructed to preserve the cash 
register tickets. However, there is ample evidence to support a finding 
to the contrary. There is also evidence to the effect that he requested one 
of his clerks to overcharge customers. This would tend to show that some 
reason existed which made it necessary or desirable to obtain surplus 
cash. Furthermore, according to Wade’s testimony, he reported one 
shortage in inventory to the Greensboro office of the company and re- 
quested Mr. Asbury to check on it. No such report was received or any 
such request made, according to Mr. Asbury’s testimony. Moreover, the 
defendant Wade testified he made reports to the company in Greensboro 
which were not correct and he knew they were not correct. “It 1s true 
that I kept reporting inventories which I did not have on hand and which 
I knew I did not have on hand.” He undertakes, however, to absolve 
himself of blame in this respect by saying, ‘So did Greensboro.” 

When the above evidence is taken into consideration, we think it 1s 
sufficient to support the verdict rendered below and to distinguish this 
ease from those relied upon by the defendants. The evidence goes beyond 
showing possibility of misappropriation on the part of the defendant 
Wade (Broughton v. Oil Co., 201 N.C. 282, 159 S.E. 321), or mere 
opportunity to commit the offense alleged (State v. Gordon, 225 N.C. 757, 
36 S.E. 2d 143), or equal opportunity for others to have abstracted the 
goods or money (S. v. Penry, 220 N.C. 248, 17 S.E. 2d 4), as contended 
by the defendants. | 

It is further contended by the defendants that the charge on the burden 
of proof on the first issue was erroneous, which was as follows: “The 
burden of proof upon this first issue is upon the plaintiff to satisfy you 
by the greater weight of the evidence that William W. Wade embezzled 
money or other property of the plaintiff as alleged in the complaint.” 

It is contended that since the bond in suit provides indemnity “against 
any loss of money or other property, real or personal (including that part 
of any inventory shortage which the Insured shall conclusively prove has 
been caused by the dishonesty of any Employee or Employees) belonging 
to the Insured ... through embezzlement .. .,” ete., the court is re- 
quired to charge the jury as to its duty in “measuring the burden of the 
issue” in the light of this language. However, it is not contended that 
the purpose of the bond with respect to the conclusiveness of proof as to 
an inventory shortage was designed for or could have the effect of alter- 
ing, modifying, or enlarging the rules of evidence. 

We think the contention is without merit. It is settled with us that in 
a civil action containing an issue including a criminal charge, the party 
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required to carry the burden of proof is only required to do so by a pre- 
ponderance of the evidence or by its greater weight. Rippey v. Miller, 
46 N.C. 479; Blackburn v. Insurance Co., 116 N.C. 821, 21 S.E. 922, 
Hyder v. Hyder, 215 N.C. 239, 1 S.E. 2d 540. See also Stadham Co. v. 
Century Indemnity Co., 167 Pa. Super, 268, 74 A. 2d 511. 

In the case of Miller v. Massachusetts Bonding & Ins. Co., 247 Pa. 182, 
93 A. 320, the Court construed a provision in an indemnity bond which 
required any loss thereunder to be proven by “direct and affirmative evi- 
dence,” and in which action the defendant contended that by reason of 
this provision, loss could not be established by circumstantial evidence. 
The Court said: “Appellant’s contention is that the evidence adduced by 
plaintiff to show the felonious taking of the property was wholly cireum- 
stantial, and that, conceding the sufficiency of the evidence in ordinary 
case to warrant an inference of theft, yet, because here the agreement of 
the parties required for the establishment of this material fact on which 
defendant’s liability was made dependent evidence direct and affirmative, 
of the former of which there was none, binding instructions should have 
been given. This contention gives to the words ‘direct and affirmative 
evidence,’ a meaning so severely technical that, if this meaning alone can 
be given them, a policy containing the provision we have here would 
avail the assured only in the rarest and most exceptional cases, so excep- 
tional that the average person would hardly think the contingency in 
which the policy could operate worth guarding against. ... To limit 
the assured’s right to recovery to cases where the corpus delicti can be 
proved by direct testimony—that is, by the testimony of witnesses who 
saw the actual taking—would make the policy next to valueless. We will 
not impute to the defendant company any such purpose in the use of these 
words; nor can we assume that the assured understood them in this 
narrow and restricted sense. . . . Stated plainly, what is contended for 
is that, the factum probandum being the felonious taking of the property, 
this could only be established by the testimony of one or more witnesses 
who were present and saw the theft or larceny actually committed; or it 
may be stated thus, that the parties intended by the words to exact a 
higher degree of proof to charge the company with hability for the loss 
than the law requires to convict the burglar or thief of the crime itself. 

. A reasonable construction of the words would ascribe to the parties 
the single purpose to require something more than the mere fact of loss 
to entitle the assured to recovery on the policy.” 

In construing a provision similar to that considered in the last cited 
case, the Court in the case of Gayteme Frock Co. v. Liberty Mut. Ins. Co. 
(7th C.C.A.), 148 F, 2d 694, said: “Concededly, to establish defendant’s 
liability, it was necessary that plaintiff prove that the inventory shortages 
were caused by fraud or dishonesty of plaintiff’s employees. ... It was 
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not necessary that the plaintiff’s proof should establish facts sufficient to 
convict the employee or employees of larceny, . . . To be sure, the fact 
that the shortages were caused by the dishonesty of plaintiff’s employee 
or employees may be established by circumstantial evidence, but the 
evidence to establish that fact must be of such a nature that it is the only 
conclusion that can fairly or reasonably be drawn, that is to say, such 
evidence must fairly and reasonably exclude any other explanation.” 

The mere fact that plaintiff’s loss was discovered as a result of an in- 
ventory computation does not mean necessarily that the loss actually 
resulted from the shortage disclosed by the inventory. It is just as plausi- 
ble to conclude from the evidence disclosed on this record that the actual 
shortage resulted from a failure to account for cash received from the 
sale of merchandise. A failure to account for such proceeds from the 
sale of merchandise, and the further failure to deduct such merchandise 
sold from the perpetual inventory, would create a shortage in the inven- 
tory. Nevertheless, the actual embezzlement, in such case, would be of 
money, the loss of which the plaintiff is only required by the terms of the 
bond in suit, to prove by evidence that ‘“‘reasonably establishes that such 
loss was in fact due to the fraud or dishonesty of one or more” of its 
employees. 

Plaintiff, in the present action, had to rely on circumstantial evidence 
to prove its loss. Even so, in order to carry the burden of proof in estab- 
hishing such loss, the rule that circumstantial evidence must be such as 
to preclude every other hypothesis, but the guilt of the accused, does not 
apply in civil cases. Rippey v. Miller, supra; Blackburn v. Insurance 
Co., supra; Hyder v. Hyder, supra. 

The evidence is only required to be sufficient to reasonably establish 
that the loss was due to the dishonest acts of Wade, as alleged. Bottling 
Co. v. Casualty Co., 228 N.C. 411, 45 S.E. 2d 375. The charge of the 
court below was ample on this phase of the case, and also contained this 
further instruction: “If you find that there was a shortage but that it 
came through errors in making sales or by shoplifting or on account of 
negligence on the part of Wade in the way he managed the shop, that is, 
on account of Wade’s failure to use that degree of care which an ordi- 
narily prudent person would have exercised under the same or similar 
circumstances when charged with a like duty, or by a combination of 
these ways or that it came about in any manner other than by a fraudu- 
lent conversion on the part of Wade you would answer the first issue No.” 

We have carefully considered the remaining exceptions and assign- 
ments of error, and do not consider them to be of sufficient merit to 
warrant a disturbance of the verdict below. 

In the trial below, we find 

No error. 
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H. W. SPAUGH ann His Wire, EMMA C. SPAUGH, v. CITY OF 
WINSTON-SALEM. 


(Filed 1 February, 1952.) 


1. Municipal Corporations § 36— 


Knowledge of a municipal ordinance relating to water and sewer systems 
is presumed within one mile of its corporate limits. G.S. 160-203. 


2. Municipal Corporations § 15a— 

The rights of owners of water and sewer systems in a subdivision to 
compensation upon the taking over of the systems consequent to the annex- 
ation of the territory by a municipality must be determined in accordance 
with the facts of each particular case. 


3. Same~-—~-Under the facts of this case, owners of subdivision held not en- 
titled to compensation for water and sewer systems taken over by city. 


Owners of a real estate development within one mile of the limits of a 
city constructed water and sewer systems therein. To promote the sale 
of lots, the systems were connected with the municipal systems, with the 
eonsent of the city, and the city collected for water furnished through the 
pipes to residents of the subdivision under its general ordinances. At the 
time the connections were made, a municipal ordinance was in foree which 
provided that water and sewer systems and rights and easements pertain- 
ing thereto should become the property of the city whenever the territory 
was incorporated by the city. Upon annexation of the subdivision, the city 
assumed exclusive control of the water and sewer systems and continued 
to furnish water and sewer service to the residents in the same manner as 
it had done during the preceding twenty vears. Held: The owners of the 
subdivision are not entitled to compensation for the water and sewer lines, 
and the city did not wrongfully deprive them of property rights therein by 
the incorporation of the water and sewer systems into the municipal sys- 
tems. 14th Amendment Constitution U. 8.; Art. I, sec. 17, Constitution of 
N.C. 


BARNHILL, J., concurring. 


AprEaL by plaintiffs from Pless, J., September Term, 1951, of For- 
sytH. No error. 

This was an action to recover of the defendant city the value of a 
water and sewer system installed by plaintiffs in a suburban real estate 
development which was subsequently taken over by the city in the ex- 
tension of its corporate limits. 

The plaintiffs, the owners of land outside the corporate limits of 
Winston-Salem and within a mile thereof, subdivided the property into 
lots, laid out streets and sidewalks, registered a plat thereof, and installed 
in and through the subdivision a water and sewer system for the service 
and benefit of those who purchased lots. The subdivision was named 
Konnoak Hills. Many lots have been sold and numerous residences have 
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been built thereon. By agreement with the owners of a subdivision 
known as Anderleigh lying between their subdivision and the southern 
limits of the city, the plaintiffs, with permission of the city, made phy- 
sical connection with the water and sewer mains of the city in 1928, 

January 1, 1949, the subdivision developed by plaintiffs and other 
populous suburban areas were annexed to and incorporated within the 
limits of the city, whereupon the city assumed exclusive control of the 
water and sewer system in Konnoak Hills and has continued to use and 
operate it in connection with the municipal water and sewer system. It 
was alleged in the complaint that the city had thus taken possession of 
property belonging to the plaintiffs and appropriated the same to its own 
use without compensating plaintiffs therefor, and that the reasonable 
value of the water and sewer system at the time it was taken over by the 
city was $52,000. 

That the city, upon the extension of its corporate limits had assumed 
exclusive control of the water and sewer system which had been in- 
stalled by the plaintiffs was not controverted, but the defendant set up 
as a defense and in denial of plaintiffs’ right to recover that it was acting 
in accordance with secs. 218, 219, 220 and 730 of the Ordinances of the 
City of Winston-Salem; that in 1928 E. L. Anderson and wife entered 
into contract with the city under which the water and sewer lines in 
Anderleigh were connected with the sewer and water system of the city; 
that shortly thereafter plaintiffs secured permission to connect the water 
and sewer lines in Konnoak Hills with those in Anderleigh in order to 
provide purchasers of lots with these facilities, for the convenience and 
profit of plaintiffs and to promote the sale of plaintiffs’ lots, and that 
plaintiffs thereby dedicated the water and sewer lines in Konnoak Hills 
to the use of the lot owners in that development; that the city thereafter 
furnished water and sewer service to the residents of Konnoak Hills, and 
since the city limits were extended has continued to furnish these facili- 
ties in the same manner to residents and lot owners in this subdivision. 
The defendant alleges that the plaintiffs have been fully compensated 
for the cost of installing these facilities by the sale of lots; that plaintiffs 
have dedicated the water and sewer lines to lot owners and prospective 
owners in the subdivision and have no property rights therein, and hence 
no property rights belonging to plaintiffs have been appropriated; and 
further the plaintiffs having connected their development with the city 
mains with knowledge of the provisions of the ordinances of the city that 
the water and sewer system and rights and easements pertaining thereto 
should become the property of the city whenever the territory was in- 
corporated with the city limits, are now estopped to claim compensation 
therefor. The defendant admitted it has used and controlled said water 
and sewer system to the same extent as if it had been installed by it 
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originally, whereas prior thereto the defendant had recognized said lines 
as being the property of the plaintiffs. 

The ordinances of the city which were introduced in evidence prescribe 
the method and requirement necessary for those outside the corporate 
limits of the city to obtain connection with the water and sewer system of 
the city, and contain this provision: “That the water system (of appli- 
cant) together with the fixtures, equipment, easements, rights and privi- 
leges pertaining thereto shall become the property of the city of Winston- 
Salem whenever the territory in which said system is located shall be 
incorporated within the city limits.” Sec. 220. The same language 
was used with reference to sewer systems of owners of property outside 
the corporate limits who desire to connect with the city sewer system. 
Sec. 730. 

Upon the pleadings and the stipulations entered into as result of pre- 
trial conference, the cause was submitted to the jury under peremptory 
instructions from the court to answer “No” to the following issue: “Did 
the defendant, on and after January 1, 1949, wrongfully take possession 
of said sewer and water system and appropriate same to its own use?” 

It was stipulated that this issue presented a matter of law to be 
answered under the peremptory instructions of the court, and that the 
word “wrongfully” in the issue referred to the failure of the city to pay 
Just compensation therefor. 

Judgment was rendered upon the verdict that plaintiffs recover 
nothing, and plaintiffs appealed. 


Ralph M. Stockton, Jr., H. M. Ratcliff, John J. Ingle, and Richmond 
Rucker for plainteffs, appellants. 
Womble, Carlyle, Martin & Sandridge for defendant, appellee. 


Devin, C. J. The plaintiffs claim compensation for the appropriation 
by the city of Winston-Salem of the water and sewer lines installed by 
them in the real estate development known as Konnoak Hills, consequent 
upon the extension of the corporate limits of the city to include the 
territory in which this development is situated. They base their claim 
upon the broad principle that the city having taken exclusive control of 
their property and denied compensation therefor, they have thus been 
deprived of property without due process of law in violation of rights 
assured them by the Constitution of the United States and the Constitu- 
tion of North Carolina. 14th Amendment Const. U. S.; Art. I, sec. 17 
Constitution of North Carolina. They rest their case on the sound prin- 
ciple that private property may not be taken even for a public use with- 
out compensation. McKinney v. Dencen, 231 N.C. 540, 58 S.E. 2d 107. 

The facts in the main are not controverted. No issue of fact is raised. 
The case was decided below on an issue of law, and the question presented 
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by the appeal is whether the facts as they appear of record are sufficient 
to show a violation of plaintiffs’ rights in the appropriation of their 
property as claimed for which the city should be held liable for com- 
pensation. 

The plaintiffs present the view that their claim for compensation is 
supported by the decisions of this Court in Abbott Realty Co. v. Char- 
lotte, 198 N.C. 564, 152 S.E. 686; Stephens Co. v. Charlotte, 201 N.C. 
258, 159 S.E. 414, and Construction Co. v. Charlotte, 208 N.C. 309, 180 
S.E. 573. The first of these cases, Abbott Realty Co. v. Charlotte, was 
decided in 1930. It appeared in that case that the Realty Co. owned 
lots within the corporate limits of Charlotte on streets to which sewer 
lines had not been extended. To enhance sale of these lots plaintiff 
proposed to the Commissioner of Public Works that it would construct 
the sewer lines if the city would reimburse plaintiff for the cost. This 
proposition was accepted by the Commissioner, Relying upon this agree- 
ment, plaintiff constructed the sewer lines and connected them with the 
municipal sewerage system at a cost of $16,000. The city paid a portion, 
but declined to pay the remainder. Plaintiff sued on the contract. The 
Court held the contract unenforceable but that plaintiff could proceed 
upon a quantum merutt. The Court in so deciding used this language: 
“Notwithstanding the failure of plaintiff to sustain its contention that 
defendant is liable to it on the contract alleged in the complaint, the 
defendant should be and is liable for the reasonable and just value of 
the sewers, if the jury shall find that after their construction, defendant 
took them over and incorporated them into its municipal sewerage 
system.” 

It is obvious that the facts in that case differ in material respects from 
those in the case at bar. The decision seems to have been based upon the 
view that services of value had been rendered and accepted by the city in 
reliance upon an unenforceable contract. 

In Stephens Co. v. Charlotte, supra, plaintiff laid out a residential 
suburban development known as Myers Park, with paved streets and 
water and sewer lines, outside the corporate limits of the city. In 1916 
the city permitted plaintiff to make connection with city mains. In 1928 
the city extended its corporate limits so as to take in Myers Park. The 
city thereupon took over the water and sewer system. Plaintiff sued 
for compensation, and recovery had below was affirmed. The Court said: 
“The second contention made by the defendant is that the plaintiff had 
nothing to sell to the city or nothing of value for which the city would 
be liable for the appropriation so made. This contention is determined 
adversely to the defendant by the decision of this Court in (Abbott) 
Realty Co. v. Charlotte, 198 N.C. 564.” Chief Justice Stacy dissented, 
but the ground of his dissent is not stated. This case seems to support 
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the plaintiffs’ view in our case, but we observe that the decision was based 
solely on the Abbott Realty Co. case, and without further examination 
of the facts upon which that decision was predicated. 

In Construction Co. v. Charlotte, supra, it appeared that plaintiff had 
constructed, paid for, and owned water mains in Charlotte. In 1934 
the city under power of eminent domain took over the water mains and 
appropriated same to its use and refused to pay for same. There was 
evidence that pursuant to agreement the city had been in possession of 
the water lines of plaintiff with plaintiff’s permission. The Court said: 
“This evidence is sufficient to sustain the finding by the court that on or 
about 15 August, 1934, under its right of eminent domain, the defendant 
took the water mains described in the complaint from the plaintiff, and 
thereafter appropriated the same to its use as part of its municipal water 
system.” This case does not afford us much help in the determination of 
the particular questions now presented by the case at bar. 

The defendant’s position, on the other hand, is that at the time the city 
extended its corporate limits the plaintiffs had no private property rights 
capable of being segregated or susceptible of being appropriated by the 
city; that the plaintiffs having laid out a real estate development, regis- 
tered a plan thereof, constructed streets underlaid with water and sewer 
nes, and sold lots for residential purposes fronting thereon in connection 
with these facilities and services, had dedicated the means of service of 
these facilities to the lot owners and residents and to the public. The 
defendant interposes the further defense that the plaintiffs’ action in 
connecting their water and sewer lines with those of the city, in the light 
of the city ordinances declaring that in the event of the incorporation of 
the territory in the city limits the water and sewer system with all fix- 
tures and rights pertaining thereto should become the property of the 
city, constituted a waiver of the right to recover therefor from the city. 
Note is made of the fact that since its limits were extended the city has 
continued to furnish water and sewer service to the residents of this de- 
velopment and collect therefor in the same manner as it had previously 
been doing for twenty years. 

The defendant calls our attention to four cases from other jurisdic- 
tions in support of its position. The first of these, taking them in chron- 
ological order, is Ford Realty & Cons. Co. v. Cleveland, 80 Ohio App. 1, 
decided in 1928. In this case the plaintiff claimed compensation for 
water mains and fixtures installed in connection with its real estate divi- 
sion in the village of West Park which was subsequently annexed by the 
city of Cleveland, Plaintiff based its claim in part on an agreement 
whereby the village of West Park had the right to use these mains, and 
that no action taken by the village would be deemed an appropriation, 
and on the subsequent agreement on the part of the city of Cleveland to 
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become liable for the obligations of West Park, plaintiff claiming equit- 
able assignment. The plaintiff also based its claim on the ground that 
the city had taken its property without due process of law. The Court 
held that whether plaintiff claimed by “‘equitable assignment where there 
was nothing to assign, or any other way, or whether it claims by virtue 
of the taking of property without due process of law,” the plaintiff was 
not entitled to recover. The Court also observed that the pipes were laid 
to enhance the value of lots, and doubtless the enhanced value was charged 
against the purchasers and included in the price of the lots. 

In Real Estate Co. v. Silverton, 31 Ohio St. 452, decided in 1929, the 
facts were similar to those in the case at bar. The Real Estate Co. sued 
the incorporated village of Silverton to recover compensation for water 
mains and service pipes which it had installed in a subdivision adjacent 
to and which was subsequently annexed to the village. Plaintiff claimed 
right to compensation by reason of the appropriation of the water mains. 
There was no special legislation, arrangement, contract, or reservation 
with reference to these water pipes. The village continued to furnish 
water to the residents of the subdivision through the mains which had 
been laid by the Real Estate Company. The Court said: “This use would 
not necessarily mean appropriation or conversion of the mains and 
pipes.” The Court held the village not liable, citing Ford Realty & 
Cons. Co. v. Cleveland, supra, and used this language: “‘Let us suppose 
that before annexation, all of the lots in the subdivision had been sold 
to purchasers, none of whom would have purchased but for the in- 
stallation of the water supply, and the purchasers had erected residences 
complete throughout the subdivision, could the Suburban Real Estate 
Company sell and transfer the mains and pipes, etc., thus depriving the 
purchasers of lots of the benefit of water? We are of the opinion that, 
having sold the lots on the representation of furnishing water, and a 
means having been provided therefor, the Real Estate Company would 
not be heard to claim ownership in the water mains, with right to remove 
the same.” 

In Danville v. Forest Hills Development Corp., 165 Va. 425, 182 S.E. 
548 (decided in 1935) the Development Corp. sued to recover for water 
and sewer mains installed by it prior to annexation by the city of Dan- 
ville. Recovery was denied. It was said the improvements were con- 
structed in order to make the lots in the development salable and to pro- 
vide water and sewerage as an inducement to the purchase of its lots. 
The Court said: “The Development Corporation had sold at the time 
of annexation a large number of high-priced lots in the subdivision 
which were served by these facilities, in the sale price of which the en- 
hancement in value representing the cost of the improvements had doubt- 
less been included.” The Charlotte cases, supra, were referred to but not 
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followed. The Court further said, “When the water mains, pipes, etc., 
were constructed by the plaintiff as an inducement to the purchase of 
the lots, the plaintiff thereby dedicated said mains and pipes to the use 
of the lot owners and has no right to claim adverse ownership or remove 
same without such lot owners’ consent.” 

In Country Club Dist. Service Co. v. Village of Edina, 214 Minn. 26, 
decided in 1943, a real estate development had been laid out in the vil- 
lage of Edina near Minneapolis, Minnesota. Under contract with the 
village, plaintiff or its predecessor constructed and paid for water mains, 
pipes and hydrants. This was done for the purpose of promoting sale 
of lots. Suit was subsequently brought to recover the value of these im- 
provements. Recovery was denied. In this case it affirmatively appeared 
that those who laid out the real estate development and sold lots, adver- 
tised that the improvements were fully paid for and there would be no 
assessment therefor. The Court, however, discussed the question of lia- 
bility of the municipality for water pipes in a real estate subdivision 
and quoted with approval from the Virginia case, Danville v. Forest 
Hulls Development Corp., supra, to the effect that the mains, pipes and 
means of service to the purchasers of lots had been dedicated to their 
use and there was no right to remove them or claim adverse ownership. 
The Ohio cases, supra, were also cited and quotations therefrom inserted. 
The Charlotte cases, supra, were cited but distinguished. 

These are the only decided cases bearing on the questions presented in 
the case at bar which have been called to our attention by counsel. 

From an examination of the cases cited and the decisions based on the 
particular facts of those cases, it is apparent that no comprehensive rule 
emerges, and that this case and others of like nature must be considered 
and determined in the light of the pertinent facts presented by the record 
in each case. 

In our case the plaintiffs in 1928 subdivided their real property ad- 
jacent to the city of Winston-Salem into streets and lots suitable for 
residential purposes and underlaid the streets with pipes and appliances 
for water and sewer service as appurtenant to the lots sold and to be 
sold. ‘To procure this service for their development and to promote the 
sale of lots, the plaintiffs, with the consent of the city, connected their 
system with the city mains through an adjoining development, and the 
city thereafter supplied the water from its mains and furnished service 
through its sewer system to the residents of Konnoak Hills, making col- 
lection therefor according to the city ordinances and prescribed regula- 
tions, and since January 1, 1949, when the city limits were extended to 
include this area, has continued to furnish water and sewer service to 
residents in the same manner as during the preceding twenty years. There 
was no agreement or assumption of obligation for compensation on the 
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part of the city. Numerous lots have been sold and it was stated in the 
complaint that “scores of residences have been built upon the subdivision 
and vacant lots therein are in demand as residence sites.” The city 
ordinances were in force at the time advising those outside the city who 
were permitted to connect with the city mains that whenever the terri- 
tory in which they were located was incorporated within the city limits 
the water and sewer lines and “fixtures, equipment, easements, rights and 
privileges pertaining thereto” should become the property of the city. 
The plaintiffs’ subdivision having been laid out within one mile of the 
corporate limits of the city, knowledge of its ordinances in the respects 
set out in G.S. 160-203 would be presumed. 

Upon these facts, we reach the conclusion that the court below has 
correctly ruled that the plaintiffs were not entitled to compensation for 
the water and sewer lines in Konnoak Hills now controlled and main- 
tained by the city of Winston-Salem, and that plaintiffs have not been 
wrongfully deprived of property rights therein by the incorporation of 
these lines in the city system consequent upon the extension of the city 
limits, 

No error. 


BaRNHILL, J., concurring: The ordinance relied on by defendant, 
when considered in connection with the contract between plaintiffs and 
defendant, is significant on the question of title to the water and sewer 
mains which are the subject matter of this controversy. Under the ordi- 
nance and the contract executed pursuant thereto, when the city limits 
were extended so as to incorporate plaintiffs’ development, the mains 
immediately became the property of defendant. Apparently this is 
conceded. 

The real controversy here is as to the right of plaintiffs to compensa- 
tion for the property thus acquired by the city. On this question, in my 
opinion, the ordinance is of no consequence. It has no bearing on the 
question either one way or the other, for a governmental unit may not, by 
legislative fiat, appropriate private property without paying just com- 
pensation therefor. Hildebrand v. Telegraph Co., 219 N.C. 402. It may 
enact a law declaring that upon the happening of a certain event the title 
to property shall pass to and vest in such governmental unit. But this 
does not relieve it of the obligation to pay just compensation for the prop- 
erty so taken. 

The plaintiffs had the right to install water and sewer mains in the 
streets of their development, contract with the city for sewer outlets 
through its system, purchase water wholesale from the municipality, and 
then retail these services to the purchasers of their lots as a business 
undertaking independent of the land development. Had they pursued 
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this course, the extension of the corporate limits of defendant city so as 
to incorporate the locus might have served to vest in defendant title to 
the water and sewer system thus maintained by the plaintiffs under the 
terms of the ordinance and the terms of the contract executed pursuant 
thereto—assuming, of course, that the contract for sewer outlets and for 
the purchase of water wholesale contained the same provisions as the one 
actually executed. However, such was not the course pursued. No doubt 
the plaintiffs deemed that method of furnishing those services to the pur- 
chasers of their lots too costly. 

Instead, they installed the water and sewer mains, contracted with the 
city to furnish the contemplated services, and immediately surrendered 
possession of the mains to the defendant city. Since that time, and for 
more than twenty years, the city has operated the mains installed by 
plaintiffs as a part of its own system. In turn, plaintiffs have profited 
by the assurance that this valuable public service was available to all 
purchasers of lots in their development. No doubt they assessed the addi- 
tional expense as a part of the original cost just as they did the expense 
of laying out the streets, clearing the property, and developing it for sale 
as building lots, and priced the lots accordingly. In any event, in my 
opinion, the surrender of possession to the city under the contract exe- 
euted by them constituted a dedication to public use and they are now 
estopped by their conduct from claiming compensation therefor, irrespec- 
tive of the terms of the ordinance. For this reason and this reason alone, 
I vote to uphold the verdict and judgment. 


STATE v. EDSEL MINTON anp BEN BULLIS. 


(Filed 1 February, 1952.) 
1. Homicide § 2— 
The parties to homicides are divided into four classes: (1) principals 


in the first degree: (2) principals in the second degree; (3) accessories 
before the fact; (4) accessories after the fact. 


2. Same— 


A principal in the first degree in the commission of a homicide is the 
person who actually perpetrates the killing. 


3. Same— 
A principal in the second degree in the commission of a homicide is one 


who is actually or constructively present when a homicide is committed 
by another, and who aids or abets such other in its commission. 
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4. Homicide § 25— 

In order to sustain conviction of defendant as a principal in the first 
degree in the commission of a homicide, the State must produce evidence 
sufficient to establish beyond a reasonable doubt that the death proximately 
resulted from defendant’s unlawful act. 


5. Same-— 

It is necessary that the causal relation between the wound and the death 
be established by medical expert testimony only in those cases where the 
cause of death is obscure and an average layman could have no well 
grounded opinion as to the cause, but where the facts in evidence are such 
that every person of average intelligence would know from his own expe- 

rience or knowledge that the wound was mortal in character, expert medi- 
cal testimony is not required. 


6. Same— 


The evidence tended to show that defendant intentionally shot deceased, 
who fell to the ground, that deceased was found the next morning lying 
on the ground, that there was a “blood spot’ under the body, that the 
corpse was “frozen stiff’ and had a bullet wound clear through the body 
to the left of the center of the chest and just above the heart. Held: The 
evidence is sufficient for the jury to find that the bullet wound caused the 
death, and it is immaterial whether the death was immediate or resulted 
from exposure after defendant had left his victim in a helpless condition 
on the ground during the frigid night. 


7. Same— 


The evidence tended to show that defendants together accosted their 
victim during the afternoon, that at that time one defendant in the pres- 
ence of the other threatened to kill him, that that evening after the victim 
had stopped his ear near another municipality in the county, defendants 
straightway appeared, alighted, engaged in an altercation with him, and 
that when he turned his back to return to his car, one of defendants pulled 
a pistol from his pocket and shot him, causing his death. Held sufficient 
to be submitted to the jury as to the other defendant’s guilt as a principal 
in the second degree. 


8. Homicide § 23— 


In a prosecution for homicide it is competent for the State to introduce 
in evidence a pistol corresponding in caliber to the bullet inflicting the 
mortal wound when there is evidence that the pistol was in the possession 
of one of the defendants both before and after the homicide, notwithstand- 
ing the absence of testimony tending to show directly that this particular 
pistol was actually used in killing the deceased. 


9. Criminal Law § 8ic (3)— 


A defendant waives his objection to testimony brought out on his cross- 
examination by thereafter testifying without objection to the same facts. 


10. Criminal Law § 34h— 


Statements made and correspondence written by defendant in an attempt 
to induce a material witness for the prosecution to testify falsely in his 
favor are competent against him as being in the nature of an admission 
of guilt. 
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11. Criminal Law § 42¢g—~ 


On cross-examination of a State's witness. defendant, for the purpose of 
showing bias of the witness, brought out the fact that the witness and 
defendant had engaged in an altercation sometime prior to the trial. 
Held: The State is entitled upon redirect examination to bring out the 
facts in regard to the altercation even though such testimony would other- 
wise be incompetent. 


12. Same— 


Where a defendant introduces contradictory statements made prior to 
the trial by a witness for the prosecution, the State is entitled to show on 
redirect examination that the witness made the contradictory statements 
because of threats and bribery, even though such testimony would other- 
wise be incompetent. 


13. Criminal Law § 81c (8)— 


Where the evidence discloses that the victim and defendant lived in the 
Same vicinity, testimony that sometime prior to the homicide defendant 
was seen driving his car along the public highway in the wake of an auto- 
mobile operated by his victim, cannot be held prejudicial. 


e 
14. Criminal Law 8 53f-—— 

A charge that “the attempt” of defendant to prove an alibi does not shift 
the burden of proof, Held not error as an expression of opinion by the 
court, there being nothing in the charge, construed contextually, intimating 
that the court was of the opinion that defendant had attempted but failed 
to prove an alibi. 


15. Criminal Law § 53b— 


The charge in this case Neld not subject to the criticism that it placed 
the burden of proving his alibi on defendant, but, to the contrary. correctly 
charged that it was incumbent upon the State to prove defendant's guilt 
beyond a reasonable doubt on the whole evidence and that if defendant’s 
evidence of alibi, in connection with all the other testimony in the case, left 
the jury with reasonable doubt of defendant’s guilt, defendant was entitled 
to an acquittal. 


16. Criminal Law § 40a— 

Where defendant testifles in his own behalf and also offers evidence of 
his good character, evidence of his character is competent as substantive 
evidence and also as bearing upon his credibility. 

17. Criminal Law § 41e— 


Character evidence of a witness not a defendant is competent solely on 
the question of his credibility. 


Appa by defendants from Gwyn, J., and a jury, at the August Term, 
1951, of WiLkEs. 

Criminal prosecution upon an indictment charging Edsel Minton and 
Ben Bullis with the murder of Felts Curtis. 

The record reveals that the dramatis personae were Felts Curtis, a 
man of the age of forty-six years, who had a wife at home; Edsel Minton, 
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a man of maturity, who had fathered four children in wedlock; Ben 
Bullis, another man of maturity, who was keeping house with a para- 
mour; Thelma Wyatt, a fifteen-year-old prostitute; and Mabel Brown, 
another fifteen-year-old prostitute. 

When the cause was called for trial, the solicitor stated that he did not 
seek a conviction of first degree murder, but did ask a conviction of 
second degree murder or manslaughter. 

The State’s evidence was as follows: 

1. On the afternoon of 16 December, 1949, Felts Curtis and the State’s 
witnesses, Thelma Wyatt and Mabel Brown, traveled from North Wilkes- 
boro to Elkin and back in a Ford car belonging to Curtis. They stopped 
at Roaring River on their way to Elkin. Here they were accosted by 
Edsel Minton and Ben Bullis, who drove up together in an automobile, 
and invited the girls to abandon Curtis and go with them. Thelma and 
Mabel declined the invitation on the advice of Curtis, and Minton imme- 
diately made this threat to Curtis in the presence of Bullis: “I will get 
even with you, Felts. I will kill vou before midnight tonight.” Curtis 
and the girls thereupon proceeded to Elkin in the Ford, leaving Minton 
and Bullis at Roaring River. 

2, Sometime after 9:00 o’clock p.m. on the same date, Curtis, Thelma, 
and Mabel traveled in the Ford from North Wilkesboro to a rural section 
of Wilkes County, where they parked upon a dirt road leading from 
Highway No. 421 to Suncrest Orchard. Minton and Bullis straightway 
appeared on the scene in an automobile, which was brought to a stop 
nearby. Minton and Bullis alighted, and walked to the stationary Ford 
occupied by Curtis and the girls. Minton opened the door adjacent to 
Curtis’ seat, and Curtis got out. Minton, Bullis, and Curtis went behind 
the Ford, where “they quarreled for a few minutes.” Curtis then turned 
his back on Minton and Bullis, and undertook to return to his Ford. 
Minton thereupon pulled a pistol from his pocket and shot Curtis, who 
fell to the ground. 

3. Thelma and Mabel fled the scene at this juncture. They were 
picked up a few minutes later a short distance away by the automobile 
used by Minton and Bullis, and stayed with Minton and Bullis from that 
time until about three o’clock on the morning of 17 December, 1949, when 
they parted company with these men at North Wilkesboro, At that time 
Minton made this statement to Thelma and Mabel in the presence of 
Bullis: “If anybody asks you girls if you saw us, tell them no; if they 
ask anything about what happened tonight, tell them you don’t know 
anything about it.” 

4, At seven o’clock on the morning of 17 December, 1949, the dead body 
of Curtis was found lying beside his parked Ford on the road leading to 
Suncrest Orchard. The preceding night had been extremely cold, and 
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the corpse was “frozen stiff.” The deceased’s clothing was “wet with 
blood.” There was a “blood spot” under the body. The State’s witnesses, 
Sheriff C. G. Poindexter and Coroner I. M. Myers, examined the remains, 
and found “a bullet wound in Felts Curtis’ body. That bullet had passed 
plumb through his body (to) the left of the center of the chest, just above 
the heart. The bullet hole in the back was smooth and round. The 
bullet hole in the front protruded out, and there were little rough edges 
round the hole.” Sheriff Poindexter inserted “a 32 (caliber) bullet in the 
wound,” and observed that it fitted “snugly.” It was subsequently ascer- 
tained that Minton owned a pistol of foreign manufacture, whose caliber 
was slightly in excess of 30, as early as November, 1949. This pistol was 
found in Minton’s home on 16 August, 1950, and was exhibited by the 
State at the trial. 

5. Thelma and Mabel did not divulge the matters stated in paragraphs 
1, 2, and 3 to the peace officers of Wilkes County until August, 1950. 
This prosecution was thereupon begun. 

The State did not undertake to show by any medical witness that the 
death of Curtis was caused by the bullet wound described by Sheriff 
Poindexter and Coroner Myers. 

Each defendant asserted his innocence, and presented testimony tend- 
ing to establish an alibi. 

The jury returned a verdict finding each defendant guilty of murder 
in the second degree, and the judge sentenced each defendant to confine- 
ment “in the State’s prison for a period of not less than sixteen nor more 
than eighteen years.” The defendants excepted and appealed, assigning 
errors. 


Attorney-General McMullan and Assistant Attorneys-General Bruton 
and Moody for the State. 

Trivette, Holshouser & Mitchell and Whicker & Whicker for defendant, 
Edsel Minton, appellant. 

Larry S. Moore and F. J. McDuffie for defendant, Ben Bullis, appel- 
lant. 


Ervin, J. The defendants make these assertions by their assignments 
of error: 

1. That the court erred in refusing to dismiss the prosecution upon a 
eompulsory nonsuit. G.S. 15-173. 

2. That the court erred in the admission of testimony. 

8. That the court erred in its instructions to the jury. 

The parties to homicides are divided into four classes: (1) Principals 
in the first degree. (2) Principals in the second degree. (3) Accessories 
before the fact. (4) Accessories after the fact. S. v. Powell, 168 N.C. 
134, 83 S.E. 310. . 
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The State bottoms this prosecution on the theory that Minton is guilty 
as a principal in the first degree, and that Bullis is guilty as a principal 
in the second degree. 

A principal in the first degree in the commission of a homicide is the 
person who actually perpetrates the killing, i.e,, the person whose unlaw- 
ful act causes the death of the victim without the intervention of any 
responsible agent. <A principal in the second degree in the commission 
of a homicide is one who is actually or constructively present when a 
homicide is committed by another, and who aids or abets such other in its 
commission. S. v. Allison, 200 N.C. 190, 156 S.E. 545; S. v. Powell, 
supra. 

To warrant the conviction of an accused upon a charge of unlawful 
homicide on the theory that he participated in the killing as a principal 
in the first degree, the State must produce evidence sufficient to establish 
beyond a reasonable doubt that the death proximately resulted from his 
unlawful act. S. 7. Hendrick, 282 N.C. 447, 61 S.E. 2d 349; 8S. ». 
Palmer, 230 N.C. 205, 52 S.E. 2d 908; S. v. Ellison, 226 N.C. 628, 39 
S.E. 2d 824; S. v. Peterson, 225 N.C. 540, 35 S.E. 2d 645; S. v. Everett, 
194 N.C. 442, 140 S.E. 22; 8. v. Johnson, 193 N.C. 701, 188 S.E. 19. 
The defendants contend that the State failed to present any testimony at 
the trial sufficient to support the conclusion that the death of the deceased 
was caused by the criminal agency of Minton, and that by reason thereof 
the action ought to have been involuntarily nonsuited as to each of them. 
They concede that the State’s evidence suffices to show that Minton pur- 
posely shot and wounded the deceased with a pistol. They insist, however, 
that the prosecution did not produce any testimony indicating that the 
deceased died from the pistol wound. 

The State did not undertake to show any causal relation between the 
wound and the death by a medical expert. For this reason, the question 
arises whether the cause of death may be established in a prosecution for 
unlawful homicide without the use of expert medical testimony. The 
law is realistic when it fashions rules of evidence for use in the search 
for truth. The cause of death may be established in a prosecution for 
unlawful homicide without the use of expert medical testimony where the 
facts in evidence are such that every person of average intelligence would 
know from his own experience or knowledge that the wound was mortal 
in character. Waller v. People, 209 Il). 284, 70 N.E. 681; State v. 
Rounds, 104 Vt. 442, 160 A. 249. See, also, in this connection: S. v. 
Peterson, supra; S. v. McKinnon, 223 N.C. 160, 25 S.E. 2d 606; 8. v. 
Johnson, supra; Brundage v. State, 70 Ga. App. 696, 29 S.E. 2d 316; 
James v. State, 67 Ga. App. 300, 20 S.E. 2d 87; Brown v. State, 10 Ga. 
App. 216, 73 S.E. 33; Commonwealth v. Sullivan, 285 Ky. 477, 148 S.W. 
2d 343; People v. Jackzo, 206 Mich. 183, 172 N.W. 557; Franklin v. 
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State, 180 Tenn. 41, 171 S.W. 2d 281; Mayfield v. State, 101 Tenn. 673, 
49 S.W. 742; Lemons v. State, 97 Tenn. 560, 37 S.W. 552; McMillan »v. 
State, 73 Tex. Cr. 348, 165 S.W. 576; State v. Bozovich, 145 Wash. 227, 
259 P. 395. There is no proper foundation, however, for a finding by 
the jury as to the cause of death without expert medical testimony where 
the cause of death is obscure and an average layman could have no well 
grounded opinion as to the cause. State v. Rounds, supra; 41 C.JS., 
Homicide, section 312d. 

When it is tested by these rules, the evidence of the State at the trial 
suffices to show beyond a reasonable doubt that the death of the deceased 
was proximately caused bv the pistol bullet fired by Minton and the re- 
sultant hemorrhage. 

The defendants Jay hold on the State’s testimony that the corpse was 
“frozen stiff’ on the morning of 17 December, 1949, and base this as- 
sertion on it: “Thus it appears from the State’s witnesses that the de- 
ceased might well have come to his death by exposure.” The assertion 
rests on mere conjecture and speculation. Still we deem it not amiss to 
observe that Minton would not necessarily be exonerated from criminal 
responsibility for the death of the deceased on the present record even if 
the assertion had foundation in fact. An accused who wounds another 
with intent to kill him and leaves him lying out of doors in a helpless con- 
dition on a frigid night is guilty of homicide if his disabled victim dies as 
the result of exposure to the cold. This is true because the act of the 
accused need not be the immediate cause of the death. He is legally ac- 
countable if the direct cause is the natural result of his criminal act. 
Willams v. U. S., 20 F. 2d 269, 57 App. D. C. 253; Gibson v. Common- 
wealth, 106 Ky. 360, 50 S.W. 532, 20 Ky. L. 1908, 90 Am. S. R. 230; 
40 C. J. S., Homicide, section 11b. 

In passing from this phase of the appeal, we indulge the observation 
that good legal craftsmanship will undoubtedly prompt solicitors to offer 
expert medical testimony as to the cause of death in all prosecutions for 
unlawful homicide where such testimony is available. 

Bullis takes this alternative and secondary position on the assignment 
of error based on the refusal of the court to enter a compulsory nonsuit: 
The action should have been involuntarily nonsuited as to him for in- 
sufficiency of evidence of aiding and abetting on his part even if the 
State’s testimony is ample to prove that Minton intentionally inflicted a 
mortal wound upon the deceased in his presence. This position is insup- 
portable. The State’s evidence suffices to show beyond a_ reasonable 
doubt not only that Bullis was actually present when Minton fatally 
wounded the deceased, but also that he was present with intent to assist 
Minton in killing the deceased in case such assistance became necessary 
and that his presence and purpose were known to Minton, who was en- 
couraged thereby to inflict the mortal wound. S. v. Athson, supra; S. v. 
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Cloninger, 149 N.C. 567, 63 S.E, 154; S. v. Chastain, 104 N.C. 900, 10 
S.E. 519. | 

Many of the exceptions to the receipt of testimony tendered by the 
prosecution have been abandoned by the defendants under Rule 28 of 
the Rules of Practice in the Supreme Court. 221 N.C. 563; S. v. Carter, 
233 N.C. 581, 65 S.E. 2d 9. Those which have been preserved are re- 
viewed in the numbered paragraphs set forth below. 

1. The State was properly permitted to exhibit to the jury the pistol 
of foreign manufacture identified by the witnesses Ezell Crysel and J. B. 
Edwards as having been possessed by the defendant Minton both before 
and after the homicide. Although the testimony did not directly show 
that this particular pistol was actually used to kill the deceased, the 
pistol corresponded in caliber with the bullet which inflicted the mortal 
wound, and might well have been the weapon employed for that purpose. 
S. v. Brabham, 108 N.C. 798, 18 S.E. 217; Williams v. State, 73 Fla. 
1198, 75 So. 785; People v. Sullivan, 345 Ill. 87, 177 N.E. 733; People 
v. Kircher, 309 Ill. 500, 141 N.E. 151; People v. Seles, 309 IN. 113, 140 
N.E. 852; State v. Green, 115 La. 1041, 40 So. 451. 

2. The State elicited from the defendant Bullis on his cross examina- 
tion testimony indicating that his paramour “was running around with 
Edsel Minton” while she was keeping house with him. The court re- 
ceived this evidence against Bullis but not against Minton. The woman 
was not a witness in the cause, and it is not altogether clear why this 
testimony was brought out or admitted. Be this as it may, the defendant 
Bullis waived the benefit of his original objection to its receipt by testi- 
fying without objection to the same facts in other portions of his exam- 
ination. S. v. Hudson, 218 N.C. 219, 10 S.E. 2d 730. Besides, the de- 
fendant Minton gave exactly the same evidence without objection from 
Bullis at a subsequent stage of the trial. S. uv. Oxendine, 224 N.C. 825, 
32 S.E. 2d 648. 

3. The State introduced in evidence a letter and oral statements of the 
defendant Minton promising Thelma Wyatt, who was detained in the 
county jail as a material witness for the prosecution, that he would pro- 
cure her release from custody and take her anywhere she wanted to go 
if she would testify that she “didn’t know who killed Felts Curtis” and 
thus “help get him free.” The court rightly ruled that this testimony 
was admissible against Minton but not against Bullis. An attempt by 
an accused to induce a witness to testify falsely in his favor may be 
shown against him. Such conduct indicates a consciousness on his part 
that his cause cannot rest on its merits, and is in the nature of an ad- 
mission that he is wrong in his contention before the court. S. v. Smith, 
218 N.C. 334, 11 S.E. 2d 165; U. S. v. Preundlich, 95 F. 2d 376; 
Doughty v. State, 44 Ariz. 100, 38 P. 2d 991; Drake v. Commonwealth, 
914 Ky. 147, 282 S.W. 1066; Perfect v. State, 197 Ind. 401, 141 N.E. 
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52; Commonwealth v. Min Sing, 202 Mass. 121, 88 N.E. 918; Wigmore 
on Evidence, (2d Ed.), section 278; Underhill on Criminal Evidence, 
(8rd Ed.), section 207. These authorities also support the ruling ad- 
mitting as against Bullis alone the amatory letter written by him to 
Thelma Wyatt while he was in jail awaiting trial on the charge of mur- 
dering the deceased. When the letter is read in the light of the con- 
temporary circumstances surrounding its author, it is plain that the 
letter was designed by Bullis to induce Thelma Wyatt, whom he knew 
to be a principal witness for the State, to fabricate evidence in his favor 
or to suppress evidence against him. Besides, the contents of the letter 
were brought out a second time on the cross examination of Bullis with- 
out objection from him. 8S. v. Hudson, supra. 

4. The defendants undertook to discredit the State’s witness Garfield 
Holloway by drawing from him on cross examination the admission that 
on some past occasion he endeavored to strike the defendant Minton with 
a pipe. The court allowed Holloway to testify on his re-direct examina- 
tion to facts tending to show that he used the pipe roerely to repel an 
unprovoked assault made on him by Minton. The court did not err in 
so doing. After a litigant brings out on cross examination specific acts 
of an adverse witness for the purpose of impeachment, the party by 
whom the witness 1s called may sustain the character of the witness by 
eliciting from him evidence explaining those acts, or mitigating their 
effect. S. v. Hicks, 233 N.C. 511, 64 S.E. 2d 871; 8. v. Oxendine, supra; 
Keller v. Furniture Co., 199 N.C. 413, 154 S.E. 674; Leonard v. Davis, 
187 N.C. 471, 122 S.E. 16; S. v. Bethea, 186 N.C. 22, 118 S.E. 800; 
S. v. Orrel, 75 N.C. 317; 70 C. J., Witnesses, section 1134, and cases 
cited; Wigmore on Evidence (2d Ed.), section 1117. This is true even 
though evidence otherwise inadmissible is thereby introduced. Keller v. 
Furniture Co., supra; 8. v. Orrel, supra. 

5. The State’s witness Thelma Wyatt gave testimony on direct exam- 
ination in substantial accord with paragraphs 1, 2, and 3 of the sum- 
mary of the State’s evidence. With a view to her impeachment by self 
contradiction, the defendants drew from this witness on cross examina- 
tion admissions that shortly before the trial she made statements out of 
court denying knowledge of any facts tending to connect the defendants 
with the death of the deceased. The court permitted this witness to 
- testify on her re-direct examination that her extra-judicial statements 
were not true, and that she had been induced to make them by threats 
and offers of bribes made to her by the parents of the defendant Minton. 
The court rightly ruled that the witness’ explanation was competent for 
the consideration of the jury on the question of her veracity. After the 
opposing party has sought to impeach a witness by showing that he made 
statements out of court inconsistent with or contradictory of his testi- 
mony at the trial, the witness thus assailed is entitled to support his ered- 
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ibility by explaining the circumstances under which the statements were 
made and his reasons for making them. Queen v. Insurance Co., 177 
N.C. 34, 97 S.E. 741; Phifer v1. Erwin, 100 N.C. 59, 6 S.E. 672; Peck 
v. Manning, 99 N.C. 157, 5 S.E. 748; Stansbury on North Carolina 
Evidence, section 46; Wigmore on Evidence (2d Ed.), section 1044; 
Underhill on Criminal] Evidence (3rd Ed.), section 380. This is true 
even though evidence otherwise inadmissible is thereby introduced. 70 
OC. J., Witnesses, section 1832. In applying this rule, courts have held 
that it may be shown that the witness had been advised (Watson v. Ken- 
tucky & Indiana Bridge & R. Co., 137 Ky. 619, 126 S.W. 146, 129 S.W. 
341, Ferris v. Hand, 135 N.Y. 354, 32 N.E, 129, Ross v. State, 60 Tex. 
Cr. 547, 182 S.W. 7938, Spencer v. State, 59 Tex. Cr. 217, 128 S.W. 118), 
or bribed (People v. Vakis, 184 Cal. 105, 193 P. 92), or intimidated by 
third persons to make the inconsistent or contradictory statements. People 
«. Frugol, 334 Ill. 324, 166 N.E. 129; State v. Marsee, 93 Kan. 600, 144 
P. 883; Hendrickson v. Commonwealth, 23 Ky. L. 1191, 64 S.W. 954. 

6. The defendant Minton complains of the reception of the testimony 
of Mrs. Felts Curtis that shortly before 16 December, 1949, she saw him 
driving a motor vehicle along a public highway in Wilkes County in the 
wake of an automobile operated by the deceased. Inasmuch as all the 
evidence in the case shows that the defendant Minton resided in the im- 
mediate vicinity, this testimony cannot be held prejudicial to him even 
if it be taken for granted that it was not relevant to the controversy. 

The defendants assign as error the charge as to alibi. The instructions 
on this subject were as follows: “The defendants, in addition to their 
plea of not guilty, plead what the law calls an alibi. They rely not only 
upon their denial of the State’s cause, contending that the State failed to 
prove its cause, but likewise rely upon what the law calls an alibi; and 
at this time I will instruct you as to what is meant by the term alibi, An 
alibi simply means that the accused was at another place at the time the 
crime was alleged to have been committed, and, therefore, could not have 
committed it. All the evidence should be carefully considered by the 
jury, and if the evidence on that subject, considered with all other evi- 
dence, is sufficient to raise a reasonable doubt as to the guilt of the de- 
fendant, you should acquit the defendant. The accused is not required 
to prove an alibi beyond a reasonable doubt, or by a preponderance of 
the evidence. It is sufficient to justify an acquittal if the evidence upon 
that point raises a reasonable doubt of his presence at the time and place 
of the commission of the crime charged, if you should find that a crime 
was committed, and you will understand also that the attempt of the 
accused to prove an alibi does not shift the burden of proof to the de- 
fendant. The burden remains on the state to prove the defendant’s guilt 
beyond a reasonable doubt and that at all times.” 
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The defendants assert that these instructions are erroneous in two 
respects. They insist initially that the trial judge described the evidence 
offered by them for the purpose of establishing their alibis as mere at- 
tempts to prove alibis and in that way expressed an opinion that it was 
factually insufficient for that purpose contrary to G.S, 1-180 when he 
gave the instruction that “the attempt of the accused to prove an alibi 
does not shift the burden of proof to the defendant.” This contention 
lacks validity. It ignores the truth embodied in the ephorism of Justice 
Holmes that “a word, is not a crystal, transparent and unchanged; it is 
the skin of a living thought and may vary greatly in color and content, 
according to the circumstances and time in which it is used.” Towne v. 
Hisner, 245 U.S. 418, 62 L. Ed. 372, 38 S. Ct. 158. An “attempt” in- 
cludes a successful as well as a futile endeavor. O’Brien v. U. S8., 51 F. 
2d 193. When the trial judge used the word “attempt” in the instruction 
under scrutiny, he did not intimate to the jury that he was of the opinion 
that either defendant had attempted but failed to prove an alibi. He 
merely declared and explained to the jury the sound legal proposition 
that the fact that a particular defendant had offered evidence for the 
purpose of establishing an alibi did not shift the burden of proof from 
the State to him. Allen v. State, 70 Ark. 337, 68 S.W. 28; People vr. 
Lang, 142 Cal. 482, 76 P. 232. 

The defendants assert secondarily that the trial Judge erred in the in- 
structions as to alibi because he separated their alibis from the genera] 
issue, and charged the jury, in substance, that the burden of proving 
their alibis rested on them. We do not deem the language of the trial 
judge reasonably susceptible of this construction. When he told the jury 
that “the defendants, in addition to their pleas of not guilty, plead what 
the law calls an alibi,” the judge did not repudiate the settled doctrine 
that an alibi is not an affirmative defense, but is simply a denial of the 
commission of the crime by the accused. 8. v. Bridgers, 233 N.C. 577, 
64 S.E. 2d 867; S. v. Sheffield, 206 N.C. 374, 174 S.E. 105. The judge 
was merely pointing out these facts: That each of the defendants laid 
claim to the right to an acquittal on alternative grounds; that the first 
alternative was that the evidence for the State was insufficient to prove 
the corpus delecti; and that the second alternative was that the defendant 
was elsewhere at the time of the homicide and by reason of his absence 
could not have been the person who committed it even if the testimony 
for the State did suffice to establish the corpus delecti. The judge did 
not charge the jury that the burden of proving an alioi rests on the ac- 
cused. Indeed, his language was calculated to impress upon the jurors 
that the State has, in effect, the burden of disproving an alibi. When 
all is said, the instructions as to alibi come to this: 

An accused, who relies on an alibi, does not have the burden of proving 
it. It is incumbent upon the State to satisfy the jury beyond a reason- 
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able doubt on the whole evidence that such accused is guilty. If the evi- 
dence of alibi, in connection with all the other testimony in the case, 
leaves the jury with a reasonable doubt of the guilt of the accused, the 
State fails to carry the burden of proof imposed upon it by law, and the 
accused is entitled to an acquittal. 

This being true, the charge as to alibi is in accord with approved 
precedents. S. v. Bridgers, supra; S. v. Jaynes, 78 N.C. 504. 

The defendants also assign as error the instructions on character evi- 
dence. When these instructions are read aright, it appears that the 
court charged the jury as follows on this aspect of the case: (1) To con- 
sider the evidence of the character of each defendant as substantive 
evidence on the question of his guilt or innocence, and also as evidence 
bearing on his credibility as a witness; and (2) to consider the evidence 
of the character of any other witness simply as going to his credibility. 
Inasmuch as each defendant testified in his own behalf and also put 
his character in issue by offering evidence of his own good character, 
these instructions were proper. S. v. Bridgers, supra; S. v. Nance, 
195 N.C. 47, 141 S.E. 47. 

The remaining exceptions challenge the charge on the theory that the 
trial judge expressed opinions on the facts adverse to the defendants, 
and failed to explain the law arising in the case in an adequate manner. 
The charge is not justly subject to either of these criticisms. Since these 
exceptions raise no new or unusual questions, they require no elaboration. 

This case illustrates anew the unrelenting truth that “the sin ye do 
by two and two ye must pay for one by one.” 

No error. 


CHARLES FE. WARNER vy. J. HERMAN LEDER. 
(Filed 1 February, 1952.) 


1. Master and Servant § 41— 


An employee riding in a car driven by the president and executive officer 
of the employer on a business trip in the course of their employment may 
not hold the driver liable as a third person tort-feasor in an action at 
common law for negligence resulting in an unintentional injury in a colli- 
sion, since such driver is a person conducting the business of the employer 
within the purview of the immunity clause of G.S, 97-9. 


2. Same-— 


While an employer or an employee conducting the business of the em- 
ployer may be held liable at common law where injury to claimant em- 
ployee is willfully and wantonly inflicted, claimant employee may not 
assert liability under this exception to the general rule when he admits 
that his injury was not intentionally inflicted. 
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8. Same— 


While an employer or an employee conducting the business of the em- 
ployer may be held liable at common law where injury to claimant em- 
ployee is willfully and wantonly inflicted, claimant employee may not 
assert liability under this exception to the general rule when he has applied 
for and received medical expenses and compensation in accordance with 
the provisions of the North Carolina Workmen’s Compensation Act. 


AppraL by defendant from Burney, J., at March Term, 1951, of 
CoLuMBUS. 

This is a civil action, instituted on 1 April, 1950, to recover for per- 
sonal injuries which the plaintiff alleges he sustained in an automobile 
collision, which occurred in the State of South Carolina, as a result of the 
negligence of the defendant. 

The facts pertinent to the appeal are as follows: 

1. The plaintiff is and was at the time of the collision an employee and 
manager of the shoe department in the Whiteville, North Carolina, de- 
partment store owned and operated by Leder Brothers, Inc., a North 
Carolina corporation which owns and operates twelve department stores. 

2. The defendant, J. Herman Leder, is and was at the time of the 
collision, the president and executive officer of the corporation. Kenneth 
Anderson, the other occupant of the automobile with the plaintiff and 
the defendant, at the time of the collision, was likewise an employee of 
Leder Brothers, Inc. 

3. At the time of the accident complained of, the defendant, J. Herman 
Leder, the plaintiff, Charles E. Warner, and Kenneth Anderson were 
en route to Augusta, Georgia, to purchase shoes for Leder Brothers, Inc., 
at the Southeastern Shoe Show which opened in Augusta on the day of 
the accident. The sole reason for making the trip to Augusta was to 
attend the Shoe Convention and to purchase shoes. It was a customary 
business trip for both the plaintiff and the defendant on behalf of Leder 
Brothers, Inc. The car of the defendant had been used frequently on 
similar trips, and the corporation paid all the expenses on such trips, 
including mileage for the use of the car. 

4. The defendant was driving his car, according to the plaintiff’s testi- 
mony, at the time of the accident, at an excessive and unlawful rate of 
speed. According to the evidence of the defendant, he was driving his 
car at a rapid but safe speed, when the driver of a car he was approaching 
turned suddenly to the left across the road in front of him to enter what 
is known as Edna’s Place, which establishment is located about two miles 
north of Marion, South Carolina, on U. 8S. Highway No. 76. The cars 
collided resulting in serious and permanent injury to the plaintiff. 

5. Leder Brothers, Inc., and its employees were subject to and bound 
by the provisions of the North Carolina Workmen’s Compensation Act. 
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6. It is conceded that the plaintiff’s injury arose out of and in the 
course of his employment by Leder Brothers, Inc., and that the plaintiff 
filed claim for and was paid medical expenses and compensation for tem- 
porary total disability, and for permanent partial disability by Lumber- 
mens Mutual Casualty Co., the insurance carrier for said corporation, 
in accordance with the provisions of the North Carolina Workmen’s Com- 
pensation Act. 

7. The defendant denied negligence and pleaded his immunity to suit 
and his nonliability under the provisions of the North Carolina Work- 
men’s Compensation Act, and particularly under G.S. 97, sections 9 and 
10 thereof. 

8. It was admitted by the plaintiff and the defendant that the defend- 
ant did not intentionally injure the plaintiff, and the court so charged 
the jury. 

9, The defendant offered in evidence the guest statute of the State of 
South Carolina, South Carolina Code of 1932, section 5908, as set forth 
in the case of Peak v. Fripp, 195 8.C. 324, 11 S.E. 2d 383, but the court 
submitted to the jury the usual issues of negligence and damages. The 
jury answered the issue of negligence in favor of the plaintiff, and 
assessed damages in the sum of $40,000. 

From the judgment entered on the verdict, the defendant appeals, and 
assigns error. 


Powell, Lee & Lee for plaintiff, appellee. 
Edward K. Proctor, Helms & Mulliss, and James B. McMullan for 
defendant, appellant. 


Denny, J. The defendant presents for our consideration twenty-three 
exceptions and assignments of error. However, if his plea of immunity 
under the provisions of the North Carolina Workmen’s Compensation 
Act, G.S. 97-9, is valid, the court below committed error in not sustaining 
his motion for judgment as of nonsuit, interposed at the close of plaintiff’s 
evidence and renewed at the close of all the evidence. And since this 
plea, if sustained, will determine the appeal, we shall first consider the 
merits of such plea. 

The plaintiff contends that the defendant is a third party within the 
meaning of G.S. 97-10, while the defendant contends he is immune from 
common law liability, since at the time of plaintiff’s injury, he was on a 
business mission for the employer and that G.S. 97-9 limits the liability 
of the employer “or those conducting his business” to the payment only 
of such sum or sums as may be authorized under the provisions of the 
Workmen’s Compensation Act. 

G.S. 97-9 reads as follows: “Every employer who accepts the compen- 
sation provisions of this article shall secure the payment of compensation 
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to his employees in the manner hereinafter provided; and while such 
security remains in force, he or those conducting his business shall only 
be lable to any employee who elects to come under this article for per- 
sonal injury or death by accident to the extent and in the manner herein 
specified.” | 

The pertinent provisions of G.S. 97-10 are as follows: “The rights and 
remedies herein granted to an employee where he and his employer have 
accepted the provisions of this article, respectively, to pay and accept 
compensation on account of personal injury or death by accident, shall 
exclude all other rights and remedies of such employee, his personal repre- 
sentative, parents, dependents or next of kin, as against his employer at 
common law, or otherwise, on account of such injury, loss of service, or 
death: Provided, however, that in any case where such employee, his per- 
sonal representative, or other person may have a right to recover damages 
for such injury, loss of service, or death from any person other than the 
employer, compensation shall be paid in accordance with the provisions of 
this chapter .. .” 

We find a diversity of opinion with respect to the remedies against 
third parties for injuries to employees who are subject to the provisions 
of compensation acts due to the variances in such provisions. 58 Am. 
Jur., Workmen’s Compensation, section 60, page 616. In such acts where 
there is no immunity clause, such as we have in G.S. 97-9, fellow workmen 
are generally treated as third parties within the meaning of the act. See 
Anno. 106 A.L.R. 1059. 

However, with the exception of the decisions in Tschetller v. Weaving 
Co., 214 N.C. 449, 199 S.E. 623, and McCune v. Manufacturing Co., 217 
N.C. 351, 8 S.E. 2d 219, we find no decision in this or any other jurisdic- 
tion where, under an immunity clause similar to that contained in G.S. 
97-9, it has been held that an injured employee may maintain an action at, 
common law against a fellow employee who was responsible for his injury. 

In the 7’scheitller case, while the motion was made to dismiss the action 
on the ground that all the parties thereto were bound by the provisions of 
the Workmen’s Compensation Act, the immunity provision in the statute 
with respect to the individual defendant was not raised. Neither was it 
raised in the McCune case where the court entered a judgment of involun- 
tary nonsuit as to the defendant corporation and the plaintiff submitted 
to a voluntary nonsuit as to the individual defendant. 

But, in the ease of Esstck v. Lexington, et als., 232 N.C. 200, 60 S.E. 2d 
106, the provision giving immunity to the employer “or those conducting 
his business,” contained in G.S. 97-9, where the employer had accepted 
the provisions of the Workmen’s Compensation Act, was expressly pre- 
sented for construction by this Court. Harvey Essick, the plaintiff’s 
intestate, at the time of his death, was employed as a carpenter by Dixie 
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Furniture Co. He was killed by coming in contact with a high voltage 
electric wire maintained by the defendant Lexington Utilities Commis- 
sion, while working on the roof of a tramway running across South Salis- 
bury Street in the City of Lexington. After the institution of the action 
against the City of Lexington and Lexington Utilities Commission, the 
Lexington Utilities Commission moved to have Dixie Furniture Co., 
H. T. Link, its treasurer, and A. F. Taylor, superintendent of its plant, 
made parties defendant. The motion was allowed. Whereupon, in a 
cross action filed by the Lexington Utilities Commission, it was alleged 
that the codefendants Dixie Furniture Co., H. T. Link, and A. F. Taylor, 
were guilty of primary negligence which was the proximate cause of the 
death of plaintiff’s intestate, in that they ordered the construction of a 
roof over the tramway in willful disregard of the terms of their applica- 
tion to and permit obtained from the City of Lexington. 

The defendants demurred ore tenus to the cross action of the Lexington 
Utilities Commission against them on the ground that it appears on the 
face of the record that the Dixie Furniture Co., and its employees, had 
accepted the provisions of the North Carolina Workmen’s Compensation 
Act and were bound thereby and that the plaintiff had been paid in full 
pursuant to the provisions of the act. This Court held the T’scheiller and 
McCune cases were not controlling, and that: “Link, as treasurer, and 
Taylor as superintendent of the plant, were clearly within the pale of 
(G.S.) 97-9, as those who conduct the business and entitled to the immu- 
nity it gives.” Whereupon, the Court directed a dismissal of the action 
as to the Dixie Furniture Co., H. T. Link, and A. F. Taylor. 

In the case of Bass v. Ingold, 282 N.C, 295, 60 S.E. 2d 114, Lewis Bass 
brought an action for alleged injuries sustained as the result of a collision 
of a car driven by Bryan A. Dixon, in which he was a passenger, with 
that of the defendant, J. W. Weaver, driven by James A. Ingold. The 
plaintiff alleged that his personal injuries were proximately caused by 
the negligence of the defendant Ingold. 

The car being driven by Bryan A. Dixon was owned by Westinghouse 
Electric Corporation, and was being operated in the course and scope of 
the employment of the plaintiff and Bryan A. Dixon. The ear of the 
defendant, J. W. Weaver, at the time of the collision, was being operated 
by James A. Ingold as a duly authorized agent of Weaver and in the scope 
of his employment. The defendants Ingold and Weaver sought to bring 
in Dixon and the Westinghouse Electric Corporation as additional de- 
fendants for contribution as joint tort-feasors under G.S. 1-240. 

The Westinghouse Electric Corporation made a special appearance 
and moved to dismiss, as to it, the cross action of the original defendants 
on the grounds that the rights and obligations of the plaintiff and the cor- 
poration arose out of and were exclusively controlled and defined by the 
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Workmen’s Compensation Act (G.S. Ch. 97), such act being exclusive of 
all other rights and remedies between the plaintiff and the corporation; 
that plaintiff had made claim for compensation in accordance with the 
provisions of the Workmen’s Compensation Act and that such compensa- 
tion was duly paid after approval by the Industrial Commission; and 
that the corporation was not and could not be a joint tort-feasor with the 
original defendants within the meaning of G.S. 1-240. The motion was 
sustained and no appeal taken from the order sustaining the motion. 

The additional defendant, Bryan A. Dixon, demurred to the answer and 
cross-action of the original defendants. The court overruled the demurrer 
and upon appeal to this Court the ruling was reversed on authority of 
Essick v. Lexington, et als., supra. 

The decisions of this Court, in the Hssick and Bass cases, are in accord 
with numerous decisions, in other jurisdictions, to the effect that an 
employee, subject to the provisions of a Workmen’s Compensation Act, 
whose injury arose out of and in the course of his employment, cannot 
maintain an action at common law against his co-employee whose negli- 
gence caused the injury. Cunningham v. Metzger, 258 Ill. App. 150; 
Bresnahan v. Barre, 286 Mass. 593, 190 N.E. 815; Caira v. Caira, 296 
Mass. 448, 6 N.E. 2d 431; Murphy v. Miettinen, 317 Mass. 633, 59 N.E. 
2d 252; Behan v. Maleady, 249 App. Div. 912, 292 N.Y.S. 540; Schwartz 
v. Forty-Second St., M. & St. N. Ave. Ry., 175 Mise. 49, 22 N.Y.S. 2d 
752; Pantolo v. Lane, 185 Mise. 221, 56 N.Y.S. 2d 227; Landrum v. 
Middaugh, 117 Ohio 608, 160 N.E. 691; Rosenberger v. L’ Archer (Ohio 
App.), 31 N.E. 2d 700; Kowcun v. Bybee, 182 Or. 271, 186 Pac. 2d 790; 
Feitig v. Chalkley, 185 Va. 96, 38 S.E. 2d 73; Peet v. Mills, 76 Wash. 
437, 136 Pac. 685, L.R.A. 1916A 358, Ann. Cas. 1915D, 154. 

We hold that an officer or agent of a corporation who is acting within 
the scope of his authority for and on behalf of the corporation, and whose 
acts are such as to render the corporation liable therefor, is among those 
conducting the business of the corporation, within the purview of G.S. 
97-9, and entitled to the immunity it gives; E’ssick v. Lexington, et als., 
supra; Peet v. Mills, supra; Hade v. Simmons, 1382 Minn. 344, 157 N.W. 
506; Rosenberger v. L’Archer, supra; and that the provision in G.S. 
97-10 which gives the injured employee or his personal representative “a 
right to recover damages for such injury, loss of service, or death from 
any person other than the employer,” means any other person or party 
who is a stranger to the employment but whose negligence contributed to 
the injury. And we further hold that such provision does not authorize 
the injured employee to maintain an action at common law against those 
conducting the business of the employer whose negligence caused the 
injury. To hold otherwise would, in a large measure, defeat the very 
purposes for which our Workmen’s Compensation Act was enacted. In- 
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stead of transferring from the worker to the industry, or business in 
which he is employed, and ultimately to the consuming public, a greater 
proportion of the economic loss due to accidents sustained by him arising 
out of and in the course of his employment, we would, under the provi- 
sions for subrogation contained in our Workmen’s Compensation Act, 
G.S. 97-10, transfer this burden to those conducting the business of the 
employer to the extent of their solvency. The Legislature never intended 
that officers, agents, and employees conducting the business of the em- 
ployer, should so underwrite this economic loss. 

The plaintiff is relying on the cases of Tschetller v. Weaving Co., 
supra; McCune v. Manufacturing Co., supra; and Morrow v. Hume, 131 
Ohio St. 319, 3 N.E. 2d 39. 

As to the 7'scheiller and McCune cases, in so far as they are in conflict 
with the opinions in Essick v. Lexington, et als., supra; Bass v. Ingold, 
supra; and this decision, they are to such extent modified. And while it 
ig true, as contended by the plaintiff, that the facts in the case of Morrow 
v. Hume, supra, are similar to those presented on this record, it must be 
kept in mind that the compensation law of Ohio contains no immunity 
clause similar to that contained in G.S. 97-9 of our act. The Workmen’s 
Compensation Law of Ohio, by Adams and Edwards (1930); Workmen’s 
Compensation Statutes, Schneider, Volume 4, section 1465-70, page 
3021; Festig v. Chalkley, supra. 

The plaintiff insists, however, that should the Court decide that the 
Tscheiller and McCune cases are not controlling, and that G.S. 97-9 pre- 
cludes a common law action against the defendant; such action is main- 
tainable under the exception that an employer may be sued at common 
law where he has been guilty of willful and wanton conduct. Therefore, 
he contends that the conduct of the defendant Leder was such as to bring 
him within this exception. 

There are two reasons why this contention is not maintainable in the 
present action. First, it was admitted in the trial below that the defend- 
ant did not intentionally injure the plaintiff. And, in the second place, 
it is admitted that the plaintiff has applied for and received medical 
expenses and compensation for temporary total disability, and for perma- 
nent partial disability, in accordance with the provisions of the North 
Carolina Workmen’s Compensation Act. The acceptance of benefits 
under the act forecloses the right of the employee to maintain a common 
law action, under the exception pointed out, against the employer “‘or 
those conducting his business.” 

The general rule in this respect is given by Horovitz, “Injury and 
Death Under Workmen’s Compensation Laws,” page 336, as follows: 
“Where the employer is guilty of felonious or willful assault on an em- 
ployee he cannot relegate him to the compensation act for recovery. It 
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would be against sound reason to allow the employer deliberately to 
batter his helper, and then compel the worker to accept moderate work- 
men’s compensation benefits, either from his insurance carrier or from 
himself as self-insurer. The weight of authority gives the employee the 
choice of suing the employer at common law or accepting compensation.” 
Essick v. Lexington, et als., supra. 

Applying the applicable statutes and decisions to the facts disclosed on 
this record, we hold that the court below should have sustained the plain- 
tiff’s motion for judgment as of nonsuit. It follows, therefore, that the 
other questions raised and argued in the briefs, will not be considered. 

The judgment of the court below is 

Reversed. 


MALCOM B. GRANDY v. DOUGLAS C. WALKER anxp DR. GEORGE W. 
PASCHAL. 


(Filed 1 February, 1952.) 


1. Appeal and Error § 22-~ 
The Supreme Court is bound by the record as filed. 


2. Appeal and Error § 6c (4): Trial § 14— 


Where a deposition is excluded on a general objection, the objection is 
a broadside objection to the en masse contents of the deposition, and on 
appeal the Supreme Court will not pronounce a ruling upon the compe- 
tency and admissibility of each of the many questions and answers con- 
tained therein, but will sustain exception to the exclusion of the deposition 
if there is sufficient competent and relevant matter therein to render its 
exclusion prejudicial. 


3. Appeal and Error § 87-—— 
It is the function of the Supreme Court to review alleged error and 
rulings of the trial court and not to chart the course of the lower court in 
advance of its rulings. 


4. Trial § 14— 


In order to present the competency and relevancy of particular ques- 
tions and answers in a deposition, a party must make specific objections in 
the trial court and secure rulings thereon and properly preserve his excep- 
tions thereto, and a general objection to the deposition is a mere broadside 
objection to the en masse contents of the deposition. 


5. Appeal and Error § 40i— 
Where competent evidence, erroneously excluded, when considered with 
the other evidence offered by plaintiff, is sufficient to take the case to the 
jury, judgment of involuntary nonsuit will be reversed. 
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AppxraL by plaintiff from Bone, J., at March Term, 1951, of Waxe. 

Civil action by plaintiff, former member of the Wake Forest College 
football squad, to recover damages for injuries alleged to have resulted 
from the negligent care and treatment of him by the defendants Douglas 
©. Walker, Head Coach, and Dr. George W. Paschal, team physician, 
following a knee injury sustained on the playing field in Chattanooga, 
Tennessee, on 1 November, 1946. A voluntary nonsuit was taken before 
trial as to Coach Walker. 

The plaintiff alleges in substance that Dr. Paschal was negligent in 
failing to exercise proper professional skill and care both in respect to 
the manner of his treatment of the plaintiff after his removal from the 
playing field in Chattanooga and in connection with surgical operations 
later performed on the injured knee, resulting in alleged permanent in- 
juries. Dr. Paschal in his answer specifically denies that he failed to 
exercise proper care or skill in any respect. In the trial below both 
parties offered evidence, sharply contradictory in nature, bearing on the 
issue of negligence. The defendant’s motion for judgment of nonsuit, 
first made when the plaintiff rested his case and renewed at the con- 
clusion of all the evidence, was allowed by the court. 

From judgment of nonsuit based on the foregoing ruling the plaintiff 
appealed, assigning errors. 


John W. Hinsdale and Sam J. Morris for plaintiff, appellant. 


Smith, Leach & Anderson and J. Francs Paschal for defendant, ap- 
pellee. 


Jounson, J. The plaintiff emphasi-es his exception to the action of 
the court in excluding the deposition of Dr. J. D. Eaddy, of Florence, 
South Carolina. 

The record does not indicate the theory upon which the court below 
excluded the deposition. Jt nowhere appears that any objection or 
motion was directed to the form of the deposition or to the competency 
of Dr. Eaddy as a witness. The record merely sets forth that “Upon ob- 
jections and motions of the defendant’s attorney, the court excluded said 
deposition.” If specific objection or motion was directed to each of the 
questions and answers appearing in the deposition and ruled upon by 
the court below, nothing of the sort has been made to appear. The record 
reflects nothing more than what amounts to a broadside objection to the 
deposition. Thus, upon this record, and we are bound by the record as 
it comes to us (Dellinger v. Clark, 284 N.C. 419, 67 S.E. 2d 448), the 
deposition stands excluded in much the same manner as if Dr. Eaddy 
had been called to testify in person but precluded from doing so upon 
mere general objection or motion interposed by the defendant and sus- 
tained by the court. This sort of in limini rejection of the deposition 
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upon general objection may be upheld only in the event some tenable 
ground exists for the exclusion of all material portions of the testimony 
given by Dr. Eaddy. Wigmore on Evidence, Third Edition, Vol. I, 
Section 18, pp. 338 and 339. Compare pp. 332 and 333; 4 0. J. S., Ap- 
peal and Error, Section 291,—compare with Section 290. See also 4 
C. J. S., Appeal and Error, Section 295, p. 588; Summerlin v. Ratlroad 
Co., 183 N.C. 550, 45 S.E. 898. 

Here, upon the face of the record there appears to be no available 
ground of objection upon which all material portions of the deposition 
may be held inadmissible. Manifestly, much of the testimony given by 
the deponent is both admissible and pertinent to the issue. 

In this state of the record, it is incumbent on us to examine the con- 
tents of the excluded deposition only for the purpose and to the extent 
of determining whether admissible portions of it contain testimony of 
sufficient materiality for its exclusion to amount to prejudicial, as dis- 
tinguished from harmless, error. Wigmore on Evidence, Third Edition, 
Vol. I, Section 18, pp. 338 and 339. See also Comstock v. Smith, 28 
Me. 202, bot. p. 209. It is not within the province of this Court, upon 
the record as here presented by broadside objection to the en masse con- 
tents of the deposition, to go through its forty pages and separate “the 
good from the bad” (Nance v. Telegraph Co., 177 N.C. 318, p. 315, 98 
S.E. 838) and pronounce a ruling upon the competency and admissibility 
of each of the many questions and answers contained in the deposition. 
This is so for the reason it does not appear on the record that the com- 
petency of the various questions and answers was either specifically chal- 
lenged or ruled upon in the court below, and unless and until this is done, 
it is not given for us to make specific rulings thereon. It is the function 
of this Court to review alleged errors and rulings of the trial court, and 
not to chart the course of the lower court in advance of its rulings. 
Woodard v. Clark, 234 N.C. 215, 66 S.E. 2d 888; Leggett v. College, 
234 N.C. 595, 68 S.E. 2d 263; Clothing Store v. Ellis Stone & Co., 233 
N.C. 126, bot. p. 131, 63 S.E. 2d 118. 

If a litigant would avail himself of specific rulings of this Court on 
the competency of various challenged questions and answers in a deposi- 
tion, he must first make specific objections in the court below, secure 
rulings thereon, and see that these rulings are properly placed in the 
record and brought forward for review. See Jeffords v. Waterworks, 
157 N.C. 10, 72 S.E. 624. 

Our examination of the excluded deposition for the limited purpose 
indicated leads us to the conclusion that its exclusion was materially 
prejudicial to the plaintiff. 

We have reviewed the evidence offered by the plaintiff, and conclude 
that it is sufficient, when considered with the admissible portions of the 
excluded deposition, to take the case to the jury. This necessitates a 
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reversal of the judgment of nonsuit entered below, to the end that the 
plaintiff’s cause may be retried in accordance with the decision here 
reached. Therefore, the judgment below is 

Reversed. 


DONALD A. McQUEEN, TRUSTEE UNDER THE WILL oF ANNIE McARTHUR, 
DEcEAsSED; DONALD A. McQUEEN, LecatreE; DONALD A. McQUEEN, 
HEIR aT Law or ANNIE McARTHUR, Decteasep; DONALD A. McQUEEN 
AND Wirt, BLANCHE R. McQUEEN, INDIVIDUALLY; ELIZABETH Mce- 
ARTHUR GORE; ARTHUR D. GORE, JR.; A. D. GORE, SR.; CARO- 
LINE McQUEEN BAKER anp Huszsanp, W. W. BAKER; MARGARET 
McQUEEN THORNTON; ALEXANDER McQUEEN; ADAM McAR- 
THUR; LOUISE McARTHUR HERNDON anp Hussanp, WILLIAM 
HERNDON; MARGARET MARSH McARTHUR; MARGARET McAR- 
THUR; SARAH C. McARTHUR WEISIGER anpd Huszpanp, JESSE 
WEISIGER; ELIZABETH M. MALLORY anp Husspanp, ROSWELL 
MALLORY; CHARLES N. McARTHUR, SR., anp Wirt, NELL McAR- 
THUR; DOROTHY McARTHUR; CHARLES N. McARTHUR III anp 
ANNE BYRD McARTHUR v. BRANCH BANKING & TRUST COMPANY, 
AND W. E. McARTHUR, TRusTEES UNDER THE WILL oF ANNIE McAR- 
THUR, DeceaseD; W. E. McARTHUR aAnpb Wirt, BESSIE McARTHUR; 
NEILL McQUEEN; N. H. McGEACRHY, JR.; CATHERINE McG. WARD 
AND HusBAND, HERMAN WARD; N. H. MeGEACHY, SR., anp WIFE, 
KATIE McA. McGEACHY; A. G. McARTHOUR, ADMINISTRATOR C. T. A. OF 
D. W. McARTHOUR, DeEcEASED; NELLIE McARTHUR;; D. W. McARTHUR, 
JR., AND Wire, SUSAN McARTHUR; A. G. McARTHUR anv WIFE, 
MABEL McARTHUR; NEILL McARTHUR anv Wirt, FRANCES Mc- 
ARTHUR; MARY McA. EWING snp HussBann, W. E. EWING. 


(Filed 1 February, 1952.) 


1. Wills §§ 38a, 838d—Date of commencement of the period of the trust 
held sufficiently certain. 

The will provided that the period of the trust therein set up should 
begin at the death of the life tenant or from the date of the filing of the 
will for probate, whichever was later. The will was promptly probated, 
and the life tenant Survived several years thereafter. Held: Title vested 
in the trustees immediately upon the death of testatrix, and the right of 
possession and the beginning of the period of the trust was, under the facts 
of the case, definite and certain, and therefore a holding that the devise 
in trust was too uncertain, vague, and indefinite to be enforceable is erro- 
neous. Sembdle: “the date of filing” the will for probate meant the date of 
the death of testatrix and the performance of the formalities which would 
entitle the trustees to assert their rights, and was also sufficiently definite 
and certain. 


2. Wills § 88h— 


Under the rule against perpetuities, if there is a possibility that a future 
interest may not vest within twenty-one years and ten lunar months after 
the life or lives of persons in being the devise is void, but the rule relates 
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to the time of the vesting of an estate and not to the period during which 
the right to full enjoyment may be postponed. 


3. Same— 


While the rule against perpetuities may not be avoided by the creation 
of a private trust, such trust does not violate the rule if title vests during 
the prescribed time even though the right of full enjoyment be postponed 
beyond that period. 


4. Same: Wills § 38c——Beneficial interest held to vest at time of testatrix’ 
death, and therefore rule against perpetuities is not applicable. 


The will in question devised the residuary property. subject to a prior 
life estate, to trustees with direction that they pay designated sums to 
named beneficiaries after the death of the life tenant, give financial as- 
sistance to a grand niece and a grand nephew if either or both should de- 
Sire to attend a university or college, and divide the net quarterly income 
and pay same to named beneficiaries in stated proportions, with further 
provision that at the expiration of twenty-five years after the commence- 
ment of the period of the trust, the corpus should be divided among the 
beneficiaries of the income in the same proportion. Held: The beneficial 
title to the corpus of the trust vested in the beneficiaries designated im- 
mediately upon death of testatrix, subject to the life estate and the right 
of the trustees to make use of a part thereof in their discretion for the 
other designated purposes, with only the right of full enjovment postponed 
for the twenty-five year period, and therefore the rule against perpetuities 
has no application. 


5. Wills § 33i— 


The creation of a trust postponing the right to full enjoyment of the 
vested interests of the beneficiaries for the twenty-five year period of the 
trust is not an unreasonable restraint upon alienation. 


Arprats by plaintiffs and defendants from Williams, J.. May Term, 
1951, CumBreRLAND. Reversed. 

Civil action under the Declaratory Judgment Act to have the court 
determine the validity of a trust created by the will of Annie McArthur, 
deceased, and to adjudicate the rights, title, and interest of the parties 
to this action in and to the property devised or attempted to be devised 
in the trust provisions of said will. 

Annie McArthur, late of Cumberland County, died testate, without 
issue, 15 May, 1943, leaving a substantial estate consisting of both 
valuable real and personal property. Her will was probated 17 May 1948 
and is now of record in the office of the Clerk of the Superior Court of 
said county. 

After making provision for her sister, Eliza McArthur Newton, she 
devised “all the rest and residue of the property” of which she should 
die seized and possessed to her sister Margaret McArthur for hfe. She 
then devised said property “after the death of my sister, Margaret 
McArthur, or in the event she shall predecease me” to the Branch Bank- 
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ing & Trust Company, W. E. McArthur, and Donald A. McQueen, “in 
trust for the sole and specific uses and purposes hereinafter set forth and 
no other.” 

The trustees are directed (1) to collect the income from her property 
and to pay taxes, assessments, and like charges; (2) to give financial 
assistance to a named grandnephew and grandniece in the event either 
or both of them should desire to attend a university or college; (3) to 
pay, after the death of the life tenant, certain sums to named bene- 
ficiaries; and (4) to divide the net income quarterly and pay the same 
to named nephews and nieces, a grandnephew and grandniece in the 
proportions designated in Item V, subsection 4 of the will. 

She then provides in Item V, subsection 7, that “The trust herein and 
hereby created and imposed shall continue for a period of twenty-five 
(25) years from the date of filing this, my last will and testament for 
probate in the office of the Clerk . .. or from the date of the death of 
my sister, Margaret McArthur, whichever may be the later date” and 
that the trust shall terminate at the expiration of said period and the 
“trustees .. . shall within one (1) year thereafter fully account for, 
pay over, deliver and convey all of the assets and property belonging to 
said trust absolutely, unconditionally and in fee simple” to the same 
nephews and nieces, grandnephew and grandniece, who are to receive 
the income during the existence of the trust and in the same proportions. 

The trustees are vested with unconditional authority to sell, lease and 
otherwise convey, and to invest and reinvest, any of the assets of the 
estate and with “sufficient power and authority to properly conduct and 
manage” the trust property to the best interests of the trust and the 
beneficiaries thereof. 

When the cause came on for hearing in the court below, the parties 
waived trial by jury and submitted the cause to the judge upon the plead- 
ings and such facts as he might deem it necessary to find in order to 
sustain a declaratory judgment. The court found the facts as to the date 
of the death of the testatrix, and the date of the probate of her will, and 
that Margaret McArthur, the life tenant, was living at the time of the 
death of the testatrix but died 26 January 1950, prior to the institution 
of this action. 

Upon a consideration of the facts found, the pleadings, and the will of 
the testatrix, the court concluded that the trust created by the will of- 
fends the rule against perpetuities (1) for that the property devised to 
the trustees does not vest with certainty within a life in being and 
twenty-one years and ten lunar months thereafter, (2) for that the same 
constitutes an unlawful restraint against alienation, and (3) for that 
the trust is uncertain, vague, and indefinite, and therefore void. 

It thereupon decreed that said purported trust is null and void and 
that title to the property attempted to be devised and bequeathed in trust 
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ig vested in the heirs at law and next of kin of Annie McArthur, de- 
ceased. Plaintiffs excepted to so much of said judgment as adjudges 
that title to the property is vested in the heirs and next of kin of the 
testatrix rather than in them, and the other devisees named in Item V 
(7), as devisees under the will, and appealed. The defendants excepted 
to the judgment as entered and appealed. 


N. H. Person, Malcolm McQueen, Clark & Clark, and Robert H. Dye 
for plaintrffs. 

McLean & Stacy for W. E. McArthur and wife, Bessie McArthur, and 
W. E. McArthur, as trustee. 

N. H. McGeachey, Jr., and Nance & Barrington for other defendants 
named, 


BarnuHIt, J. Is the devise in trust contained in the will of Annie 
McArthur too uncertain, vague, and indefinite to be enforceable, or does 
it offend the rule against perpetuities, or does it constitute an unlawful 
and unreasonable restraint against alienation? These are the three ques- 
tions posed by the appeal of the defendants. 

The plaintiffs take the position that the provision in the will that the 
trust shall continue for a period of twenty-five years from the date of 
the filing of the will for probate, or from the date of the death of the 
life tenant, “whichever may be the later date” makes the date of the com- 
mencement of the twenty-five year period so uncertain as to render the 
devise too vague and indefinite to be enforceable, and that it also brings 
the devise within the condemnation of the rule against perpetuities. On 
this record the contention thus advanced in support of the judgment 
entered in the court below is untenable. 

The testatrix first devised the property in question to her sister for 
life, and then to the named trustees for the uses and purposes therein 
named. The devise to the trustees is unequivocal and constitutes a de- 
vise of the remainder subject to the life estate of Margaret McArthur. 
Legal title vested in the trustees immediately upon the death of the 
testatrix. Their right of possession, and the beginning of the twenty-five 
year period during which the trust shall remain active, was necessarily 
dependent upon whether the life tenant survived the testatrix. The pro- 
vision in the will in this respect is merely expressive of the law which, 
in the absence of such provision, would have fixed the identical date as 
the date upon which the right of the trustees to assume possession of the 
trust property accrued. 

Unquestionably the testatrix used the expression “the date of filing 
this, my last will and testament for probate” to mean upon her death 
and the performance of the formalities in respect to her will which 
would entitle the trustees to assert the rights accruing to them under the 
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terms of the trust. In any event we are dealing with the situation as it 
is, not as it might have been under other circumstances which did not 
and cannot arise. The will was promptly admitted to probate, and the 
date of the death of the life tenant marks the beginning of the twenty-five 
year period of the trust. So then, we find no vagueness or uncertainty 
here such as would render the devise to the trustees void and unenforce- 
able. 

In so holding, we are not inadvertent to the Illinois case, Johnson v. 
Preston, 226 Ill. 447, 10 L.R.A. ns 564, cited by plaintiffs. But that case 
is clearly distinguishable. There title was to vest in the trustees upon 
the probate of the will. Here it vested at the date of the death of the 
testatrix and the probate of the will merely fixes the beginning date of 
the trust. Neither is Closset v. Burtchaell, 230 P. 554, in conflict with 
what is here said. 

But the status of the devisees and their present interest, if any, in the 
property devised in trust is determinative of the question whether the 
devise is violative of the rule against perpetuities. 

The right to create contingent interests in property, title to which is 
to vest at some time in the future, and to postpone the full enjoyment of 
vested interests, has always been recognized. Even so, the creation of a 
future interest in property necessarily fetters the estate and tends to 
affect its marketability. The courts therefore, at an early date, recognized 
that a rule which would hold the exercise of this right within reasonable 
bounds was imperative. To this end the rule against perpetuities was 
devised. While modified by statute in some states, it has been consistently 
followed in this and a majority of the other jurisdictions in this country. 

It is concededly a rule which draws an arbitrary line of demarcation 
between what shall be deemed reasonable and what unreasonable. No 
other type of rule would have sufficed to accomplish the purpose in mind. 

It prescribes the time within which title to a future interest in prop- 
erty must vest. Under this rule, no devise or grant of a future interest 
in property is valid unless title thereto must vest, if at all, not less than 
twenty-one years, plus the period of gestation, after some life or lives in 
being at the time of the creation of the interest. If there is a possibility 
such future interest may not vest within the time prescribed, the gift or 
grant is void. Gray On Perpetuities, 4th Ed., p. 191, sec. 201; Mercer v. 
Mercer, 230 N.C. 101, 52 S.E. 2d 229; Trust Co. v. Williamson, 228 
N.C, 458, 46 S.E. 2d 104; Springs v. Hopkins, 171 N.C. 486, 88 S.E. 
774; Re Friday, 91 A.L.R. 766; Trust Co. v. Scott, 110 A.L.R. 1442; 
Anno, ibid., p. 1450; 41 A.J. 53, sec. 6, sec. 23, p. 67, sec. 29, p. 73. 

It does not relate to and is not concerned with the postponement of 
the full enjoyment of a vested estate. The time of vesting of title is its 
sole subject matter. Springs v. Hopkins, supra; Trust Co. v. Scott, 
supra; Re Friday, supra; 41 A.J. 73, sec. 29; ibid, see. 23, p. 67. 
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A mere statement of the rule demonstrates its inapplicability here. 
The will under consideration creates no contingent future interest. The 
beneficiaries of the trust are named in the will and are persons who were 
in being at the time the will took effect and the estate was created. They 
are, under the terms of the will, to have and receive the income from 
the property quarterly, subject to the right of the trustees to make use 
thereof in their discretion for other designated purposes; and upon the 
termination of the trust they are to receive their respective shares, freed 
of the trust provisions, Thus there is no postponement of the vesting of 
their title to the property. Instead, title thereto vested in them, subject 
to the life estate and the terms of the trust, immediately upon the death 
of the testatrix. The trust served merely to postpone their right to the 
full enjoyment of the estate devised until the termination of the trust. 

“Where an active trust is created for the use and benefit of named 
beneficiaries, or there is a gift of all or a part of the income therefrom 
to the beneficiaries, pending final division, or there is other language in 
the will evidencing a clear intent that a beneficial interest in the estate 
shall vest in the parties named immediately upon the death of the testa- 
tor, with directions to the trustees to divide and deliver the estate at a 
stated time in the future, the interest vests immediately upon the death 
of the testator and the date of the division merely postpones the complete 
enjoyment thereof. Coddington v. Stone, 217 N.C. 714, 9 S.E, 2d 420; 
Robinson v. Robinson, 227 N.C. 155, 41 S.E. 2d 282; Sutton v. Quinerly, 
228 N.C. 106, 44 S.E. 2d 521.” Carter v. Kempton, 233 N.C. 1, 62 S.E. 
2d 713; Priddy & Co. v. Sanderford, 221 N.C. 422, 20 S.E. 2d 341; 
Weal v. Weill, 212 N.C. 764, 194 S.E, 462; Trust Co. v. Williamson, 
supra; Jackson v. Langley, 234 N.C. 248, and cases cited; Curtis v. 
Maryland Baptist Union Asso., 121 A.L.R. 1516. The devise here comes 
clearly within this rule. 

‘“‘An estate is vested when there is either an immediate right of present 
enjoyment or a present fixed right of future enjoyment.” Patrick »v. 
Beatty, 202 N.C. 454, 163 S.E. 572; Curtis v. Maryland Baptist Union 
Asso., supra. 

That the trustees are vested with authority to use income or a part 
thereof for other purposes does not affect this conclusion. Jackson v. 
Langley, supra. | 

In the Jackson case the trustee was authorized not only to use the 
ineome but also to invade the corpus of the estate for other purposes if, 
in his discretion, he deemed it necessary so to do. Yer we held that the 
equitable title to the property vested in the beneficiary of the trust im- 
mediately upon the death of the testatrix. 

Denny, J., speaking for the Court in that case says: 

“Furthermore, the mere fact that John Alfred Langley, Sr., the trus- 
tee, was given the right to use the income from or ccerpus of the trust 
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estate for his own benefit in the event certain enumerated emergencies 
arose, did not in any way affect or delay the vesting of the estate in John 
Alfred Langley, Jr., to any greater extent than if the trustee had been 
given a life estate with the power to use the corpus, or any part thereof, 
for his own use. 

“The overwhelming weight of authority, including our own seccions 
supports the view that in such cases the estate vests in the ultimate bene- 
ficiary upon the death of the testator, subject to be divested of such 
portion thereof as may be required to meet the authorized needs of the 
life tenant or other designated person. (citing cases)” 

The only limitation of the right of alienation imposed upon the de- 
vise 18 such as arises out of the creation of the trust and the postpone- 
ment of the right of full enjoyment of the estate devised. As these pro- 
visions of the will are not violative of the rule against perpetuities, they 
do not constitute an unreasonable restraint upon the right of alienation. 

The plaintiffs rely on what is said in Trust Co. v. Williamson, supra, 
and Mercer v. Mercer, supra, respecting the rule against perpetuities as 
applied to private trusts. Perhaps the language used in the Williamson 
case and adopted in the Mercer case is not as full and complete as it might 
have been. In any event, the language used must be interpreted in the 
light of the facts in those cases and the authorities cited. In the Wil- 
liamson case there was a power of appointment which, if exercised by 
the trustee, would be violative of the rule against perpetuities, and in 
the Mercer case there was a future interest which might not vest within 
the time prescribed by the rule. 

The rule may not be evaded by the creation of a private trust. It 
“applies to the time when the legal interest will vest in the trustees, as 
well as to the time when the equitable or beneficial interest will vest in 
the beneficiaries.” 41 A.J. 86. The question is not the length of the 
trust but whether title vested within the required time. 41 A.J. 86. 

“Courts and writers sometimes state in a rather loose fashion that 
every express private trust must be limited in duration to a period not 
longer than lives in being when the trust starts and twenty-one years 
thereafter . . . This is incorrect, except in a very few states where 
trusts in general, or certain trusts, have been limited in their duration 
by statute.” 1A Bogert, Trusts and Trustees, 405. 

“An interest is not obnoxious to the Rule against Perpetuities if it be- 
gins within lives in being and twenty-one years, although it may end 
beyond them. If it were otherwise, all fee-simple estates would be bad. 
The law is the same with lesser estates.” Gray On Perpetuities, 4th Ed., 
p. 237, sec. 282 (see cases cited in notes); 1A Bogert, Trusts and Trus- 
tees, sec. 214 (pp. 346 and 362). 

The plaintiffs likewise cite and rely on Carter v. Kempton, supra, but 
that decision is not in point here. There the will contained no disposi- 
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tive words or other language disclosing an intent of the testator that his 
children should take his property other than the direction for a division 
at the termination of the trust. The devise here comes within the rule 
followed in the first line of cases there cited. 

The disposition made of the appeal by defendants renders academic 
the question posed by plaintiffs on their appeal. 

For the reasons stated the judgment entered in the court below is 

Reversed. 


DONALD A. McQUEEN, LEGATEE aNnD BENEFICIARY UNDER THE WILL OF 
MARGARET McARTHUR, DEcEASED; DONALD A. McQUEEN anp WIFE, 
BLANCHE R. McQUEEN, Inpivipuatty; ELIZABETH McARTHUR 
GORE; ARTHUR D. GORE, JR.; A. D. GORE, SR.; CAROLYN Mce- 
QUEEN BAKER anp Husspanp, W. W. BAKER: MARGARET McQUEEN 
THORNTON ;y ALEXANDER McQUEEN; ADAM McARTHUR; LOUISE 
McARTHUR HERNDON anp Husspand, WILLIAM HERNDON; MAR- 
GARET MARSH McARTHUR; MARGARET McARTHUR, BY HER NEXT 
Frignp, 2. MAURICE BRASWELL; SARAH McARTHUR WEISIGER 
AND HusBAND, JESSE WEISIGER; ELIZABETH N. MALLORY anp 
Husspanp, ROSWELL MALLORY; CHARLES N. McARTHUR awnp WIFE, 
NELL McARTHUR; CHARLES N. McARTHUR III, spy His NExT FRIEND, 
E. MAURICE BRASWELL; ANNE BYRD McARTHUR MEREDITH anp 
HusBand, DAVID §8. MEREDITH, v. BRANCH BANKING & TRUST 
COMPANY, Aa NortH CAROLINA CORPORATION, W. E. McARTHUR, N. H. 
McGEACHY, JR., KATE McARTHUR McGEACHY, TrustTEE UNDER THE 
WILL oF MARGARET McARTHUR, Deceasep: W. E. McARTHUR anp 
Wire, BESSIE McARTHUR; NEILL McQUEEN; N. H. McGEACHY, JR.; 
CATHERINE MeG. WARD anv Husspanp, HERMAN WARD: N. H. 
McGEACRY, SR., anp Wire, KATE McA. McGEACHY: A. G. McARTHUR, 
ADMINISTRATOR C, T. A. OF D. W. McARTHUR, DeEceEasep; NELLIE Mce- 
ARTHUR; D. W. McARTHUR, JR., axnpb Wire, SUSAN McARTHUR:; 
A. G. McARTHUR anp WIFE, MABLE McARTHUR; NEILL McARTHUR 
AND WIFE, FRANCES McARTHUR: MARY McARTHUR EWING anpb 
HussBanpb, W. E. EWING. 


(Filed 1 February, 1952.) 
Wills § 33h— 


A devise in trust for a period of twenty-five years from the date of testa- 
trix’ death with discretionary power to the trustees to use the income of a 
part of the corpus to aid designated beneficiaries, with further provision 
that upon the expiration of the trust period the corpus of the trust be 
distributed to named beneficiaries in esse in stated proportions, held not 
to violate the rule against perpetuities, since the beneficial interests vest 
in the ultimate takers immediately upon the death of testatrix. 


APPEAL by plaintiffs and defendants from Williams, J., May Term, 
1951, CumBreRLAND. Reversed. 
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This is a companion case to McQueen v. Trust Co., ante, p. 737. It 
involves the will of Margaret McArthur, sister of the testatrix in the 
other case and life tenant under her will. The facts, including the word- 
ing of the will, the creation of the trust, the beneficiaries of the trust and 
the proportions they are to receive are substantially the same, except that 
in this case the life tenant of the property devised in trust predeceased 
the testatrix, the devise to the beneficiaries is more direct and specific, 
the powers of the trustees are spelled out in more detail, and the trustees 
are vested with discretionary authority to use so much of the income of 
the trust as they may deem necessary for the benefit of needy relatives, 
and “servants who have been regularly employed by my family or me.” 
There are directions as to how this last provision shall be executed. The 
indefiniteness of those to be aided is not at issue. 

There is no specific requirement that the income be distributed during 
the continuance of the trust. Instead, the will, in Item Fifth (e) (6), 
authorizes the trustees “To make any distributions or divisions of income 
or principal hereunder wholly or partially in kind or in cash as my said 
Trustees may elect, and in every such distribution or division my said 
Trustees’ determination of values shall be binding and conclusive upon 
all interested parties.” 

Item Fifth (g) is as follows: 

“This Trust shall continue for a period of twenty-five (25) years from 
the date of my death, and at the expiration of the said 25 years, the 
Trust shall terminate and the entire principal and all accumulations of 
income is hereby given and shall be distributed to the following of my 
nephews and nieces, grandnephews and grandnieces, their heirs, legal 
representatives or assigns, each of whom shall receive an undivided inter- 
est therein as follows: (Beneficiaries here named and the proportion 
they are to take is set opposite their respective names. ) 

Judgment was entered as in the Annie McArthur will case, ante, p. 737. 
Both plaintiffs and defendants appealed. 


N. H. Person, Malcolm McQueen, Clark & Clark, and Robert H. Dye 
for plaintiffs. 

McLean & Stacy for W. E. McArthur and wife, Bessie McArthur, and 
W.E. McArthur, as Trustee. 

N. H. McGeachey, Jr., and Nance & Barrington for other defendants 
named. 


BaRNHILL, J. In the will here under consideration there is a direct 
and unequivocal gift of the trust property to the named beneficiaries who 
were persons then in being. They are to receive their respective shares 
at the expiration of the twenty-five year period, freed of the trust pro- 
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visions. The will creates no future interest. Hence McQueen v. Banking 
& Trust Co., ante, p. 737, is controlling here. What is there said requires 
a reversal of the judgment entered in the court below. 

The disposition made of the appeal by defendants renders academic 
the question raised by plaintiffs on their appeal. 

Reversed. 


MEMORANDUM ORDER. 


STATE v. JAMES COTTLE anp EDGAR RENFROW. 
| (Filed 16 October, 1951.) 


AprpraL by defendants from Stevens, J., February Term, 1951, of 
SAMPSON. 


Appeal dismissed without written opinion upon authority of S. v. Lea, 
203 N.C. 316. 


Jounson, J., took no part in the consideration or decision of this case. 


APPENDIX 


W. A. HALL, ror HIMSELF AND OTHER CREDITORS WHO May MAKE THEMSELVES 
PARTIES AND JOIN IN THIS Suit, v. SHIPPERS EXPRESS, INC., J. S. 
GAUL anp R. W. MOSELEY, REcEIVER, AND INDIVIDUALLY. 


(Filed 19 September, 1951.) 
Petition to rehear this case, reported ante, 38, 65 S.E. 2d 333. 


Isaac C. Wright for plaontiff, appellant. 
John H. Small and J. Laurence Jones for defendants, appellees. 


Denny, J. The case was brought back with the thought that the alle- 
gations of fraud were perhaps broad enough to invoke the principle 
announced in McCoy v. Justice, 199 N.C. 602, 155 S.E. 452; and ap- 
proved in Horne v. Edwards, 215 N.C. 622, 3 S.E. 2d 1, and Yancey v. 
Yancey, 230 N.C. 719, 55 S.E. 2d 468; also discussed in Pomeroy’s 
Equity & Jurisprudence, 5th Ed., Section 919b, page 608, et seq., and 
counsel were notified to submit briefs on this question. The briefs filed 
on rehearing afford little or no assistance with respect to the question 
suggested or raised. A careful consideration of plaintiff’s allegations, 
however, leaves us with the impression that they are insufficient to dis- 
turb the opinion heretofore written. 

The petition to rehear will, therefore, be dismissed without prejudice 
to the further rights of the parties to proceed as they may be advised. 

Petition dismissed. 


VALENTINE, J., took no part in the consideration or decision of this case. 


COPPEDGE v. COPPEDGE. 


(Filed 15 November, 1951.) 


The probate of a will in common form is conclusive and may be attacked 
only in a direct proceeding upon the issue of devisavit vel non. 


2. Wills § 39— 


In an action to construe a will probated in common form, the issue of 
devisavit vel non is not before the court and the will may not be collater- 
ally attacked therein. 


L. L, Davenport and Cooley & May for petitioners. 


Barnuitu and Ervin, JJ. On petition to rehear. 
747 
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The petitioners misapprehend the force and effect of the decision 
herein. This Court has not adjudged that the paper writing referred 
to in the pleadings is the last will and testament of J. W. Coppedge, 
deceased. It was so adjudged by the clerk of the Superior Court when 
the paper writing was probated in common form. That adjudication is 
conclusive and binding on this Court and the parties in this action. Holt 
v. Holt, 232 N.C. 497; Brissie v. Craig, 232 N.C. 701. It may not be 
collaterally attacked as here attempted, for the Superior Court cannot 
determine whether an instrument is or is not a will except upon an issue 
of devisavit vel non duly raised in a caveat proceeding as provided by law. 
Brissie v. Craig, supra; Holt v. Holt, supra. Therefore, the defendants 
have no standing in this action to assert and maintain their defense that 
Exhibit A attached to and made a part of the complaint is not in fact the 
last will and testament of the deceased. That claim must be asserted, if 
asserted at all, in another and different proceeding. Holt v. Holt, supra. 

The sole purpose of the action is to have the court construe the will, 
duly established by probate, and instruct the administrator c.t.a. as to 
the proper distribution of the assets of the estate. After careful consid- 
eration, we are constrained to adhere to the construction placed on the 
paper writing in the original opinion herein, Coppedge v. Coppedge, 
ante, p. 173. 

Petition denied. 


COTTON MILL CO. v. TEXTILE WORKERS UNION. 
(Filed 1 February, 1952.) 


1. Contempt of Court § 2b— 

Original parties who are served with summons, complaint, and tempo- 
rary restraining order and order to show cause, may not contend that they 
had no notice of the restraining order at the time their alleged acts of 
contempt were committed. 


2. Trial § 14— 


A general objection to the admission in evidence of an affidavit in due 
form merely challenges the competency of the subject matter of the affi- 
davit en masse and does not draw into issue the authority of the officer 
who administered the oath. 


3. Appeal and Error § 8—— 


A question not raised during the trial and not presented by exceptions 
duly taken may not be presented for the first time in the Supreme Court 
on appeal. 


Robert S. Cahoon for petitioners. 


Barnuitt and Jounson, JJ. On petition to rehear. 
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We adhere to the conclusion in the original opinion on the question 
of jurisdiction of the State courts, ante, 545. 

The certified copy of the record filed in this Court by respondents 
affirmatively discloses that the respondents are original parties defend- 
ant in this cause and that the summons, complaint, temporary restrain- 
ing order, and order to show cause were served on them. Hence there is 
no merit in their contention they had no notice of the restraining order 
herein at the time their alleged acts of contempt were committed. 

There is competent evidence in the record, other than the affidavits 
acknowledged before the assistant clerk of the recorder’s court of Wake 
Forest, sufficient to sustain the findings of the trial judge. Even so, these 
affidavits were admitted in evidence, and it may be that at least one of 
them was considered by the court in making its finding of fact No. 8. The 
facts there found are substantially the facts set forth in the affidavit of 
Dock Carter. However, on this record, this is not sufficient to invalidate 
the hearing and entitle respondents to a new trial. 

When a hearing is had before a Superior Court judge on affidavits and 
a general objection is entered to what purports to be an affidavit in due 
form, the objection merely challenges the competency of the subject mat- 
ter of the affidavit en masse. Grandy v. Walker, ante, p. 734. It does 
not draw into issue the authority of the officer who administered the 
oath. If the objecting party wishes to raise this question, he must do so 
specifically so that the judge may rule thereon and thus afford the party 
injured by the ruling an opportunity to enter his exception thereto. 

The record before us fails to disclose anything more than a general 
objection to the several affidavits acknowledged before the assistant clerk 
of the recorder’s court of Wake Forest. It does not appear that re- 
spondents challenged her authority to administer oaths such as the one 
here administered, or that the trial court’s attention was directed to any 
such contention, or that he undertook to rule thereon. The first reference 
to any want of authority of said assistant clerk 1s contained in the as- 
signments of error. 

Ours is an appellate court. We only review alleged error in the rulings 
of the trial court, presented by exceptions duly entered. If the question 
presented was not raised before and ruled upon by the trial judge, it may 
not be considered by us on appeal. &. R. v. Horton, 176 N.C. 115; 
Woodard v. Clark, ante, 215; Leggett v. College, ante, 595. 

It follows that the question respondents have so stressfully presented 
on the original appeal and on this petition to rehear is not before us for 
consideration and decision. The affidavits are in due form and were ad- 
mitted in evidence as affidavits by the trial judge. The authority of the 
officer who administered the oaths was not challenged. Their validity 
may not be attacked for the first time in this Court. Seligson v. Klyman, 
227 N.C. 347. 

The petition is denied. 
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REMARKS OF CHIEF JUSTICE DEVIN FROM THE BENCH, TUESDAY, 
SEPTEMBER 18, 1951, CONCERNING THE DEATH OF THE LATE 
CHIEF JUSTICE WALTER PARKER STACY. 


Before proceeding with the usual work of the Court we pause to ex- 
press the loss which has come to us in common with the people of North 
Carolina in the death of Chief Justice Walter Parker Stacy. 

Elected a member of this Court in 1920, he became Chief Justice in 
1925, the youngest to attain that distinction, and served as such for 26 
years, the longest period in the annals of this Court. 

His labors here have been abundant. The opinions he has written for 
the Court are contained in Volumes 181 to 234, inclusive, of the Supreme 
Court Reports of North Carolina. To these 53 Volumes he has con- 
tributed the richness of his mind, the sound judgment of one who sought 
only to do justice, and the legal learning of a master craftsman in stating 
the law. 

His opinions reveal literary excellence and an unusual capacity for 
terse, accurate statement. A master of rhetoric, he used his skull only 
to make his decisions definite and unmistakable, with a singular vigor 
of expression. 

These judicial writings will remain for all time as a fitting memorial 
of his valuable contribution to the thought of his time. He had a passion 
for truth and justice, and his supreme desire was to safeguard the liber- 
ties of the people under the constitution and to preserve unimpaired the 
purity of the Court, and respect for its decisions in the hearts of all the 
people. 

Those who had the privilege of being associated with him on the Court 
are overwhelmed with the sense of the loss to the State in the passing of 
this great jurist. But the loss is more keenly felt by his associates whose 
respect for him was sweetened by an affectionate regard. We shall miss 
his wise counsel and loyal friendship. 

History will justly give him rank unsurpassed by any of North Caro- 
lina’s sons who have held unshaken the balances of human justice in this 
high office. 

In recognition of his services, the Court when it adjourns today will 
do so in respect of his memory. 


WORD AND PHRASE INDEX. 


ABC Act—See Intoxicating Liquor. 

ABC Officers—Instruction as to cred- 
ibility of testimony of law enforce- 
ment officer, 8S. v. Shinn, 397. 

Abandoned Highways—Rights of con- 
tiguous owners, Clinard v. Lambeth, 
410. 

Abandonment—Nonsupport of aban- 
doned wife, S. v. Clark, 192. 

Abatement—-On ground that another 
court had first taken cognizance of 
prosecution, 8S. v. Parker, 286; en- 
joining resident from prosecuting 
suit in another state on ground of 
prior pending action here, Hvans v. 
Morrow, 600. 

Abettors—S. v. Holland, 354: S. v. 
Sherian, 80; S. v. Minton, 716. 

Actions—Joinder of tort feasors, Her- 
ring v. Coach Ceo., 51; Barber v. 
Wooten, 107: McHorney v. Wooten, 
110; demurrer for the misjoinder 
of parties and causes, Barber v. 
Wooten, 107; Muse wv. Morrison, 
195; enjoining resident from prose- 
ecuting suit in another state on 
ground of prior pending action 
here, Hvans v. Morrow, 600; par- 
ticular actions see particular titles. 

Administration—See Executors and 
Administrators. 

Administrative Law—Appeals from 
administrative boards are statutory 
and statutory provisions must be 
followed, Jn re Employment Se- 
curity Com., 651. 

Admissions —- Declaration of agent 
tending to show negligence compe- 
tent as against principal, Anderson 
v. Office Supplies, 142. 

Adverse Possession—Claim of, in pro- 
cessioning proceedings, Plemmons v. 
Cutshall, 506; possession against 
husband does not affect wife’s 
dower, Gay wv. Exum & Co., 878; 
adverse possession of public alley, 
Lee v. Walker, 687. 

Affidavit—General objection to affi- 
davit in due form challenges its 
competency en masse, Cotton Mill 


Agents—Declaration of agent tending 
to show negligence competent as 
against principal, Anderson v. Of- 
fice Supplies, 142. 

Agriculture—Failure to supply equip- 
ment entitles purchaser to return 
tractor and recover consideration, 
McLawhon v. Briley, 394. 

Aiding and Abetting—-Aiding felon to 
escape arrest, S. v. Sherian, 30; in 
commission of crime, 8S. v. Holland, 
354; S. v. Minton, 716. 

Airplanes—Accident causing death of 
gratuitous passenger, Bruce v. Fly- 
ing Service, 79. 

Alcoholic Beverage Control Act—See 
Intoxicating Liquor, 168. 

Alibi—-Charge on held without error, 
S. uv. Minton, 716. 

Alienation—Valid devise in trust can- 
not be unreasonable restraint on, 
McQueen v. Trust Co., 737. 

Alimony—See Divorce and Alimony. 

Allegata—And probata must corres- 
pond, Freeman v. Ponder, 294. 

Alleys—Rights of purchasers and pub- 
lic in streets and alleys dedicated 
to public, Lee v. Walker, 687; rule 
that no statute runs against city in 
regard to streets and alleys dedi- 
cated to public, Lee v. Walker, 687%. 

Amendment—-Of pleadings, Goldston 
Bros. v. Newkirk, 279. 

Anesthetic—-Death resulting from ad- 
ministration of ether to patient hav- 
ing a cold, Jackson v. Sanitarium, 
222, 

Anoxia—Death resulting from admin- 
istration of ether to patient having 
a cold, Jackson v. Sanitarium, 222. 

Answer—See Pleadings. 

Anticipation—Party is not required 
to anticipate negligence on part of 
another, Johnson v, Bell, 522; fore- 
seeability essential of proximate 
cause, Hall v. Coble Dairies, 206; 
Deese v. Light Co., 558; intervening 
act does not insulate negligence if 
such act is foreseeable, Price v. 
Monroe, 666. 


Co. v. Textile Workers Union, 748. Appeal and Error—Appeals from Em- 


Agency—See Principal and Agent. 
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ployment Security Commission, Em-. 
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ployment Security Com. v. Monsees, 
69; In re Employment Security 
Com., 651; appeal and review of 
award of Industrial Commission, 
Parsons v. Swift & Co., 580; right 
to appeal in contempt proceedings, 
Luther v. Luther, 429; Cotton Mill 
Co, v. Textile Workers Union, 545; 
appeals in criminal cases, see Crim- 
inal Law; nature and extent of ap- 
pellate jurisdiction, Woodard  v. 
Clark, 215; In re Employment Se- 
curity Com., 651; premature ap- 
peals, Sadler v. Sadler, 49; Muse v. 
Muse, 205; Raleigh v. Edwards, 
528; exception to signing of judg- 
ment, Deaton v. Deaton, 538; ex- 
ceptions to findings of fact, Dii- 
lingham v. Blue Ridge Motors, 171; 
S. v. Brock, 391; Pate v. Hospital, 
637: objections and exceptions to 
evidence, Grandy v. Walker, 734; 
exceptions to charge, Price v. Mon- 
roe, 666; misstatement of conten- 
tion must be brought to court’s at- 
tention, Williams v. Raines, 452; 
theory of trial, Leggett v. College, 
595; Cotton Mill Co. v. Textile 
Worker’s Union, 748; pleadings 
necessary part of record, Smoak v. 
Newton, 451; conclusiveness of rec- 
ord, Dellinger v. Clark, 419; Hagan 
v. Jenkins, 425; Grandy v. Watker, 
734; Supreme Court will not chart 
course of trial, Grandy v. Walker, 
734; error cured by verdict, Wil- 
liams v. Raines, 452; harmless and 
prejudicial error, Bruce v. Flying 
Service, 79; Lambros v. Zrakas, 
287; Freeman v. Ponder, 294; Wood- 
ard v. Mordecai, 463; Hansley v. 
Tilton, 3; In re Will of Kemp, 495; 
Tippite v. R. R., 641; matters re- 
viewable, Ward v. Cruse, 388; evi- 
dence reviewable in injunctive pro- 
ceedings, Clinard v. Lambeth, 410; 
findings supported by evidence con- 
clusive, Briggs v. Briggs, 450; non- 
suit reversed for exclusion of com- 
petent evidence, Grandy v. Walker, 
734; law of the case, Bruce v. Fly- 
ing Service, 79; stare decisis, Ward 
». Cruse, 388; interpretation of de- 
cision, Hagan v. Jenkins, 425; pro- 
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ceedings in lower court after re- 
and, Goldston Bros. v. Newkirk, 
279. 

Appearance—Filing demurrer for fail- 
ure of complaint to state cause is 
general appearance waiving service, 
Hospital v. Joint Committee, 673. 

Arbitration and Award—Act does not 
apply to agreements contained in 
original contract and such agree- 
ments cannot bar action, Skinner 
v. Gaither Corp., 385. 

Arrest and Bail—-Right of officer to 
arrest without warrant, 8S. v. Pil- 
low, 146; force permissible in mak- 
ing arrest, S. v. Brannon, 474; right 
to bail, S. v. Pillow, 146: liabilities 
on bail bonds, 8. v. Brock, 391. 

Arson—S, v. Cash, 292. 

Assault—Plea of former jeopardy 
upon trial after mistrial, S. v. 
Brock, 390; circumstantial evidence 
held sufficient to show defendant 
was aider in commission of assault, 
S. v. Holland, 354. 

Assignments of Error—See Excep- 
tions. 

Associations—Labor union as subject 
to suit, Stafford v. Wood, 622. 

Assumption of Risk—Not defense in 
action against employer not subject 
to Compensation Act, Muldrow v. 
Weinstein, 587. 

Attorney and Client—Attorney may 
not represent both sides, Hail v. 
Shippers Express, 38. 

Attractive Nuisance—Fitch v. Selwyn 
Village, 682. 

Automobiles —- Accidents at grade 
crossings, Herndon v. R. R., 9: 
McRoy & Co. v. R. R., 672; right of 
operator of parking lot to contract 
against negligence, Insurance Asso. 
v. Parker, 20; automobile lability 
insurance, Johnson v. Casualty Co., 
25; collision insurance, Blackwell v. 
Ins. Co., 559; skidding of motorist 
into excavation along street, Pres- 
ley v. Allen & Co., 181; Price v. 
Monroe, 666: Compensation Act as 
precluding cornmon law action 
against employer or its representa- 
tive, Warner v. Leder, 727; consent 
judgment as precluding defendant 
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from maintaining in later action by 
another party that plaintiff in for- 
mer action was joint tort feasor, 
Herring v. Coach Co., 51; turning 
without signal, Anderson v. Office 
Supplies, 142; stopping, parking and 
lights, Hall v. Coble Dairies, 206; 
Powell v. Lloyd, 481; intersections, 
Johnson v. Bell, 522; Fowler v. At- 
lantic Co., 542; Donlop v. Snyder, 
627: clearance lights, Hansley v. 
Tilton, 3; passing vehicles travel- 
ing in same direction, Anderson v. 


Ofice Supplies, 142; Walker v. 
Bakeries Co., 400: negligence and 
proximate cause, Hall v. Coble 


Dairies, 206; concurring and inter- 
vening negligence, Baker v. Wooten, 
107; McHenry v. Wooten, 110; Hall 
». Coble Dairies, 206: sufficiency of 
evidence on issue of negligence, 
Hansley v. Tilton. 3: Powell v. 
Lloyd, 481; Johnson v, Bell, 522; 
Fowler v. Atlantic Co., 542: Donlop 
v. Snyder, 627; nonsuit for contrib- 
utory negligence, Hansley v. Tilton, 
8; Anderson v. Office Supplies, 142; 
Powell v. Lloyd, 481; Fowler v. At- 
lantic Co., 542: Johnson v, Bell, 
| §22; Donlop v. Snyder, 627; imput- 
ing negligence to passenger, Price 
v. Monroe, 666: parties liable to 
guests or passengers, Read v. Roof- 
ing Co., 273; Price v. Monroe, 666; 
actions by or against owner, Hvans 
v. Morrow, 66; Anderson v. Office 
Supplies, 142; culpable negligence 
in driving, S. v. MeLean, 283; 
drunken driving. S. v. Pillow, 146; 
S. v. Kirkman, 670. 
Aviation—Liability to gratuitous pas- 
senger, Bruce v. Flying Service, 79. 
Award—See Arbitration and Award. 
Bail—-See Arrest and Bail. 
Bailment—Public parking lot proprie 
tor may not contract against negli- 
gence, Ins, Asso. v. Parker, 20. 
Barriers—Failure to erect before ex- 
cavation along or across. street, 
Presley v. Allen & Co., 181; Price 
v. Monroe, 666; duty of employer 
to provide before open pit, Muldrow 
©. Weinstein, 587. 


Bastards—Willful failure to support, 
S. v. Sharpe, 154. 

Best and Secondary Bvidenserree 
man wv. Ponder, 294; Quevedo v. 
Deans, 618. 

Bill of Particulars—S. v. Gibbs, 259. 

“Blowing Like an Adder’—Interrup- 
tion of witness by coughing of dep- 
uty sheriff, S. v. Kirkman, 670. 

Board of County Commissioners—AI- 
location of funds from bond issue 
from one school to another for con- 
solidated physical educational plant, 
Mauldin v. McAden, 501. 

Bodily Heirs—When used as descrip- 
tio personarum embraces children. 


grandchildren, and other lineal 
descendants, Trust Co. 7. Waddell, 
34. . 


Bond Issue—Allocation of funds from 
bond issue from one school to an- 
other for consolidated physical edu- 
eational plant, Mouldin v. AfeAden, 
501. 

Boundaries—-Jfoore v. Whitley, 150: 
Plemmons v. Cutshall, 506. 

Brain Operation—Liability of patient 
and husband for surgeon’s fees, 
Lambros v. Zrakas, 287. 

Breaking and Entering—See Burg- 
lary. 

Bridges -—- Automobile accident at 
bridge, Hanaley v. Tilton, 3. 

“Broadside Exceptions”—To findings, 
Dillingham wv. Blue Ridge Motors. 
171; S. v. Brock, 391: exception 
and assignment of error held inef- 
fectual as, Price v. Monroe, 666; 
general objection to affidavit in due 
form challenges its competency en 
masse, Cotton Mill Co. v. Textile 
Workers Union, 748; general objec- 
tion to deposition is, and does not 
present competency of any particu- 
lar part. Grandy v. Walker, 734. 

Builder’s Risk Fire Insurance—Cuth- 
rell v, Ins. Co., 187. 

Building Permit—Mandamus to com- 
pel issuance of, Lee v. Walker, 687. 

Burden of Proof—In caveat proceed- 
ings. In re Will of Morrow, 365; 
burden of proving contributory neg- 
ligence is on defendant, Powell v. 
Lloyd, 481: upon issue of devisavit 
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vel non, In re Will of Kemp, 495; 
in processioning proceedings, Plem- 
mons v. Cutshall, 506; is substantial 
right, Tippite v. R. R., 641; may 
not be changed by language of con- 
tract, Hat Shops v. Ins. Co., 698; 
charge on alibi held without error, 
S. v. Minton, 716. 

Burglary—S. v. Kimmer, 448. 

Bus Companies—Franchise to city 
bus company to operate outside city 
limits, Utilities Com. v. Coach Co., 
489. 

Cabs—Assault and robbery of driver, 
S. v. Holland, 354; municipality 
may not assess fee for franchises, 
Cab Co. v. Charlotte, 572. 

Capital Cases-—Indictment for should 
not join counts for less offenses, 
S. v. Marsh, 101. 

Carriers—Franchise does not limit 
eoverage of liability policy, Johnson 
v. Casualty Co., 25: franchises, 
Utilities Com. v. Coach Co., 489; 
Cab Co. v. Charlotte, 572. 

Caveat Emptor—-Applies to purchase 
at tax foreclosure, Wilmington v. 
Merrick, 46. 

Caveat Proceedings—See Wills. 

Cerebral Edema — Death resulting 
from administration of ether to 
patient having a cold, Jackson v. 
Sanitarium, 222. 

Certificate of Public Convenience and 
Necessity—Is not necessary for 
municipality for construction of 
power lines outside of corporate 
limits, Grimesland v. Washington, 
117. 

Certiorari—-As remedy to review or- 
der executing suspended sentense, 
S. v. Stallings, 265. 

Chair—Fall of patron over, Revis v. 
Orr, 158. 

Character Evidence—S. v. Tew, 612; 
S. v. Minton, 716. 

Charge—See Instructions. 

Charities—Charitable hospital not lia- 
ble for negligence of employees, 
Williams v. Hospital Asso., 536. 

Chief of Police—Right of to kill in 
making arrest, S. v. Brannon, 474. 

Children—See Infants. 


Circumstantial Hvidence—Sufficiency 
of to withstand nonsuit, S. »v. 
Parker, 236; 8. v. Holland, 354; 
S. v. Tew, 612; in civil cases, Hat 
Shops v. Ins. Co., 698. 

Cities—See Municipal Corporations. 

Civil Conspiracy—Muse v. Morrison, 
195. 

Civiliter Mortuus—Doctrine of not 
recognized in this State, Bullock v. 
Ins. Co., 254. 

Clearance Lights—Failure to have 
burning on vehicle more than 80 
inches wide, Hansley v. Tilton, 8. 

Clerks of Court--Appointment of ad- 
ministrator, In re Hstate of Hd- 
wards, 202; clerk’s judgment within 
jurdisdiction res judicata as to mat- 
ter presented, In re Canal Co., 374. 

Clerks of Recorder’s Courts—Whether 
assistant clerk of Recorder’s Court 
may administer oaths, Cotton Mill 
Co. v. Textile Workers Union, 545. 

Codicils—-Holographic, In. re Will of 
Gatling, 561. 

Cold-~Death resulting from adminis- 
tration of ether to patient having 
cold, Jackson v. Sanitarium, 222. 

Collateral Attack —- Of judgments, 
Hall v. Shippers Express, 38; Miller 
». Bank, 309. 

Collision Insurance—Blackwell v. Ins. 
Co., 559. 

Commerce-—Requirement of bond for 
soliciting agents of photographers, 
S. v. Mobley, 35. 

Common Law—Arbitration, see Arbi- 
tration and Award; Compensation 
Act as precluding common law ac- 
tion against employer or its repre- 
sentative, Warner v. Leder, 727. 

Compensation Act—See Master and 
Servant. 

Complaint—-See Pleadings. 

“Completed” — Within meaning of 
builder’s risk fire policy, Cuthrell 
v. Ins. Co., 187. 


Compulsory Reference—See Refer- 
ence. 
Concurring Negligence —— Barber v. 


Wooten, 107: MeHorney v. Wooten, 
110; right of defendant to have 
another joined for contribution upon 
allegations that negligence of such 
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other concurred in producing the 
injury, Read v. Roofing Co., 2738. 
Confessions—S, v. Marsh, 101. 


Conflict of Laws—Federal Govern- 
ment regulations control title to 
savings bonds, Watkins v. Shar, 
Comr. of Revenue, 96: State statute 
in conflict with federal statute can- 
not be given effect, Leggett v. Col- 
lege, 595; Taft-Hartley Act does 
not preclude State court from con- 
trolling strike in exercise of police 
power, Erwin Mills v. Textile Work- 
ers Union, 321; Cotton Mill Co. v. 
Tezatile Workers Union, 545; tort 
action governed by lex loci, Jones v. 
Hlevator Co., 512: Evans v. Mor- 
row, 600. 

Consent Judgments—As 7es judicata, 
Herring v. Coach Co., 51. 

Consignee and Consignor—Consignee 
of petroleum products as employing 
unit, Employment Security Com. v. 
Tinnin, 75. 

Conspiracy——-Civil conspiracy, Muse v. 
Morrison, 195; criminal conspiracy, 
S. v. Parker, 236; S. v. Benson, 263. 

Constitutional Law — State police 
power, S. v. Mobley, 55; Erwin 
Mills v. Textile Workers Union, 


321; Cotton Mill Co. v. Textile 
Workers Union, 545: exclusive 
emoluments, Duncan v. Charlotte, 


86; due process, In re Estate of 
EHdwoards, 202; full faith and credit 
to foreign judgments, Sadler v. Sad- 
ler, 49; Laughridge v. Lovejoy, 668; 
interstate commerce, S. v. Mobley, 
55; federal statutes control, Leggett 
v. College, 595; authority of Legis- 
lature over municipal corporations, 
Grimesland wv. Washington, 117: 
right of city to take over water and 
sewer systems in subdivision with- 
out paying compensation, Spaugh v. 
Winston-Salem, 708; supervisory 
jurdisdiction of Supreme Court, In 
re Sellers, 648. 

Constructive Fraud—ZwJiiller v. Bank, 
309. 

Constructive Possession—Of  intoxi- 
eating liquor, S. v. Fuqua, 168; of 
stolen property, S. v. Ellers, 42, 


Constructive Trusts—Does not arise 
where debtor improves property 
with money borrowed, McGurk v. 
Moore, 248. 


Contempt of Court—Order in per- 
sonam appealable since failure to 
comply would subject defendant to 
contempt proceeding, Sadler v. Sad- 
ler, 49; punishment as for contempt 
appealable, Luther v. Luther, 429; 
Cotton Mill Co. v. Textile Workers 
Union, 545; distinction between pro- 
ceedings in contempt and as for 
contempt, Luther v. Luther, 429; 
wilfull disobedience of court order, 
Erwin Mills v. Teatile Workers 
Union, 351; Cotton Mill Co. v. Tex- 
tile Workers Union, 748; refusal to 
sign consent judgment not con- 
tempt, Luther v. Luther, 429. 

Contentions—Statement of contentions 
held erroneous as expression of 
opinion, 8. v. Pillow, 146: misstate- 
ment of must be brought to court’s 
attention in apt time, Williams v. 
Raines, 452; 8S. v. Brannon, 474. 

Contingent Remainders—T rust Co. v. 
Waddell, 34; Bunting v. Cobb, 132: 
Pridgen v. Tyson, 199. 

Continuance—S. v. Parker, 236. 


Contractors—Liens of, Assurance So- 
ciety v. Basnight, 347; agreement 
to arbitrate differences under con- 

struction contract, Skinner v. 
Gaither Corp, 385. 

Contracts-——-Action for breach of con- 
tract to devise, Anderson v. Atkin- 
son, 271; agreements to arbitrate 
differences, see Arbitration and 
Award; to convey, see Vendor and 
Purehaser; of sale, see Sales: of 
employment, Hagan v. Jenkins, 425: 
contempt proceedings will not lie 
to compel signing of contract, 
Luther v. Luther, 429; parol evi- 
dence affecting written agreements, 
McLawhon v. Briley, 394; parking 
lot operator cannot contract against 
negligence, Ins. Asso. v. Parker, 20; 
breach of entire contract entitles 
other party to return property re- 
ceived and recover consideration, 
McLawhon v. Briley, 394; third 
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party beneficiary may sue, Jones v. 
Elevator Co., 512. 


Contribution—Consent judgment as 
precluding defendant from main- 
taining in later action by another 
party that plaintiff in former action 
was joint tort feasor, Herring v. 
Coach Co., 51; right of defendant 
to have another joined for contri- 
bution upon allegations that negli- 
gence of such other concurred in 
producing the injury, Read v. Roof- 
ing Co., 273. 

Contributory Negligence—Nonsuit on 
ground of, Hansley v. Tilton, 3; 
Anderson v. Office Supplies. 142; 
Sawyer v. R. R., 164: Presley v. 
Allen & Co., 181; Powell v. Lloyd, 
481; Fowler v. Atlantic Co., 542; 
Donlop wv. Snyder, 627: Price v. 
Monroe, 666; of driver causing ac- 
cident at crossing, McRoy & Co. v. 
R. FR., 672; issue should not be sub- 
mitted when defendant’s evidence 
raises mere conjecture, Bruce v. 
Flying Service, 79; must be prop- 
erly pleaded, Bruce v. Flying Serv- 
ice, 79; burden of proving contribu- 
tory negligence is on defendant, 
Powell v. Lloyd, 481; of fellow 
servant not defense in action 
against employer not subject to 
Compensation Act, Muldrow  v. 
Weinstein, 587. 

Convicts and Prisoners—Doctrine of 
civiliter mortuus does not apply in 
this State, Bullock v. Ins. Co., 254. 

Corporations—Setting aside judgment 
against for surprise, excusable neg- 
lect, Pate v. Hospital, 687; right of 
stockholders to compel declaration 
of dividend, Gaines v. Mfg. Co., 331; 
right to enjoin issuance of addi- 
tional stock, Gaines v. Mfg. Co., 
340. 

Corroborating Evidence—Competency, 
Woodard v. Mordecai, 468. 

Coughing—lInterruption of witness by 
coughing of deputy sheriff, S. v. 
Kirkman, 670. 

Counties—Allocation of funds from 
bond issue from one school to an- 
other for consolidated physical edu- 


cational plant, Mauldin v. McAden, 
501. 


Courts—Contempt of court, see Con- 


tempt of Court; appeals, see Ap- 
peal and Error; supervisory juris- 
diction of Supreme Court, In re 
Sellers, 648; Supreme Court has no 
original jurisdiction to declare and 
define estate conveyed by will, 
Woodard v. Clark, 215; stare de- 
cisis, Ward v. Cruse, 888; when 
Supreme Court is evenly divided in 
opinion affirmance of judgment is 
not precedent, 8S. v. Brock, 390; 
Superior Court has jurisdiction to 
approve settlement for widow’s 
years support and for dower, Trust 
Co. v. Waddell, 454; court has dis- 
cretionary power to set aside answer 
to one issue and order partial new 
trial, Muse v. Muse, 205; discre- 
tionary setting aside of verdict not 
reviewable, Wurd v. Cruse, 388; 
jurisdiction of court of equity to 
modify trusts. Brooks tv. Duck- 
worth, 549: waiver of jury trial 
and trial by court, Woodard v. 
Mordecai, 463: jurisdiction of judge 
to hear motion out of county or out 
of term by consent, Heuser v. Heu- 
ger, 298; Dellinger v. Clark, 419; 
concurrent criminal jurisdiction of 
Superior and Recorder’s Courts, 8. 
v. Parker, 236; court must observe 
limits of its own jurisdiction, Staf- 
ford wv. Wood, 622; no inherent 
right of appeal from State board, 
In re Employment Security Com., 
651; one judge may not review order 
of another, Hall v. Shippers Ezx- 
press, 388; conflict of laws, state 
and federal, Watkins v. Shaw, 96; 
Erwin Mille v. Textile Workers 


Union, 321; Cotion Mill Co, v. Texr- 


tile Workers Union, 545; Leggett 
v. College, 595; laws where injury 
occurs govern, Jones v. Hlevator 
Co., 512: Evans v. Morrow, 600. 


Covenants -— Restrictive covenants, 


East Side Builders v. Brown, 517: 
to repair, Guerry v. Trust Co., 644. 


Criminal Conspiracy—sS.- v. Parker, 


236. 
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Criminal Law—Particular crimes see 
particular titles of crimes; indict- 
ment and warrant see Indictment 
and warrant; aiders and abettors, 
S. v. Holland, 354; 8S. v. Minton, 
716; accessories after the fact, S. 
v. Sherian, 30; jurisdiction where 
recorder and superior court have 
coneurrent jurisdiction. S. v. Parker, 
236; appeals to superior court, 8. v. 
Meadows, 8657; plea of nolo con- 
tendere, S. v. Horne, 115: pleas in 
abatement, S. v. Parker. 236; for- 
mer jeopardy, S. v. Brock, 390; 8. v. 
Wilson, 552; fingerprints. S. v. Tew, 
612; confessions, S. v. Marsh, 100; 
attempt by defendant to procure 
false testimony, S. v. Minton, 716; 
hearsay evidence, 8. v. Fuqua, 167; 
S. v. Benson, 263; photographs, 8. 
v. Tew, 612; character evidence of 
defendant, S. v. Minton, 716; S. v. 
Tew, 612; character evidence of 
witness, S. v. Minton, 716: rebuttal 
of matter brought out on cross- 
examination, S. wv. Minton, 717; 
search warrants, S. v. Jenkins, 112; 
continuance, S. v. Parker, 236; chal- 
lenge to evidence must be presented 
by objection, S. v. Fuqua, 167; con- 
duct of witnesses, 8S. v. Kirkman, 
670: consideration of evidence on 
motion to nonsuit, 8S. v. Clark, 192: 
S. v. Holland, 354; evidence which 
raises mere conjecture insufficient, 
S. v. Ellers, 42; sufficiency of cir- 
cumstantial evidence, 8. v. Parker, 
236: S. v. Holland, 354; S. v. Tew, 
612; general motion to nonsuit does 
not present question of sufficiency 
of evidence as to any one count, S. 
v. Benson, 268; 8. v. Marsh, 100; 
instructions to jury, S. v. Sherian, 
80: 8S. v. McLean, 283; 8. v. Wash- 
ington, 5381; S. v. Brannon, 474; 
S. v,. Pillow, 146; 8. v. Shinn, 397; 
S. v. Kirkman, 670: S. v. Minton, 
716: S. v. Marsh, 101; setting aside 
verdict for newly discovered evi- 
dence, S. v. Ellers, 42; plea of nolo 
contendere held not to support 
judgment, S. v. Horne, 115; judg- 
ment held to identify indictment 
with certainty, In re Sellers, 648; 


severity of sentence, In re NSeilers, 
648; 8S. v. Meadows, 657; concurrent 
sentence, In re Sellers, 648: sus- 
pended judgments and executions, 
S. v. Stallings, 265; Supreme Court 
will take cognizance of patent error 
ex mero motu, In re Sellers, 648; 
State may not appeal from order 
sustaining plea of former jeopardy, 
S. v. Wilson, 552; appellant must 
make up and serve record. S. v. 
Jenkins, 112; necessary parts of 
record, S. v. Jenkins, 112: S. vw. 
Dobbs, 560; form and requisites of 
objections and exceptions. & v. 
Jenkins, 112; misstatement of con- 
tentions must be brought to court’s 
attention, S. v. Brannon, 474: harm- 
less and prejudicial error. S. wv. 
Marsh, 100; S. v. Jenkins. 112; 
S. v. Brannon, 474; 8. v. Cash, 292; 
S. v. Tew, 612; 8. v. Kirkman, 670; 
S. v. Minton, 716; determination 
and disposition of cause. 8S. v. 
Parker, 236; 8. v. Benson, 268; S, 
v. Brock, 390; In re Sellers, 648. 

Cross-Action—Herring v. Coach Co., 
51; Barber v. Wooten, 107; Read v. 
Roofing Co., 278. 

Crossings—Accidents at grade cross- 
ings, Herndon v. R. R., 9; MceRoy & 
Co. v. R. R., 672. | 

Crossties—Liability of railroad for 
striking child on, Tippite v. R. R., 
641. 

Culpable Negligence—In driving car 
held sufficient for jury on charge 
of manslaughter, S. v. MeLean, 283. 

Curtesy—Estates by, Blankenship v. 
Blankenship, 162. 

Curves—Statute regulating passing 
on, Walker v. Bakeries Co.. 440. 
Damages—Pleading, Oberholtzer vv, 
Huffman, 399; Taylor v. Bakery, 

660. 

Dance Hall—Fall of patron over 
chair, Revis v. Orr, 158. 

Deadly Weapon—Presumptions from 
killing with, takes case to jury, S. 
». Brannon, 474. 

Death—-Action against surgeon for 
death of patient, Jackson v. Sani- 
tarium, 222; only administrator may 
sue for wrongful death, Evans v. 
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Morrow, 600; joint tort-feasors may 
be held liable, McHorney v. Wooten, 
110; doctrine of civiliter mortuus 
not recognized in this State, Bul- 
lock v. Ins. Co., 254. 

Declarations—-Of agent tending to 
show hegligence competent as 
against principal, Anderson v. Of- 
fice Supplies, 142; of agent as to 
agency incompetent, Lambros v. 
Zrakas, 287%. 

Dedication—-Lee v. Walker, 687. 

Deed of Separation—As release of 
right of curtesy, Blankenship v. 
Blankenship, 162; annulled by re- 
sumption of marital relations, 
Campbell v. Campbell, 188. 

Deeds—Ascertainment of boundaries, 
see Boundaries; contracts to con- 
vey, see Vendor and Purchaser; re- 
strictive covenants, East Side Build- 
ers v. Brown, 51%. 

Deeds of Trust—See Mortgages. 

Default—Pleading not served cannot 
entitle party to judgment pro con- 
fesso, Wilmington v. Merrick, 46; 
motions to set aside for surprise, 
Dillingham v. Blue Ridge Motors, 
171; Pate v. Hospital, 687. 

Deliberation—Drunkenness as affect- 
ing ability to premeditate and de- 
liberate, S. v. Marsh, 101; conduct 
immediately before and after homi- 
cide competent upon question, S. v. 
Marsh, 101. 

Demurrer—See Pleadings. 

Dependents—Right to compensation 
under Workmen’s Compensation 
Act, Parsons v. Swift & Co., 580. 

Depositions—General objection to is 
broadside, and does not present 
competency of any particular part. 
Grandy v. Walker, 734. 

Deputy Sheriff—Interruption of wit- 
ness by coughing of, 8S. v. Kirkman, 
670. 

Descent and Distribution—Right to 
compensation under Workmen’s 
Compensation Act, Parsons v. Swift 
¢ Co., 580; right of parents to in- 
herit, Jackson v. Langley, 248. 

Description—Specific description con- 
trols the general, Moore v. Whitley, 
150. 


Devisavit Vel Non—lIssue of is for 
jury and not court, In re Will of 
Morrow, 365; burden of proof upon 
issue of, In re Will of Nemp, 495: 
is not involvec! in action to con- 
strue will, Coppedge vv. Coppedge, 
TAT. 

Devise—See Wills. 

Directed Verdiet—-May not be entered 
in favor of propounders in caveat 
proceedings, In re Will of AMorroie, 
365. 

Disability—Computation of compen- 
sation for partial permanent (lis- 
ability under Compensation Act, 
Hill v. DuBose, 446. 

Diseretion of Court—Court has dis- 
cretionary power to set aside an- 
swer to one issue and order partial 
new trial, Muse v. Muse, 205: dis- 
cretionary setting aside of verdict 
not reviewable, Ward v. Cruse, 388. 

Discretionary Acts — Mandamus to 
compel performance of, Hospital v. 
Joint Committee, 673. 

Discretionary Power — Of trustee, 
Woodard v. Mordecai, 468. 

Diseases—Heart disease of fireman as 
occupational disease, Duncan v. 
Charlotte, 86; tenosynovitis 2s oc- 
cupational disease, Henry v. Leather 
Co., 126. 

Dismissal—Of action, power of trial 
court after verdict, Ward r. Cruse, 
388; by judgment of nonsuit, see 
Nonsuit. 

Disposition, Power of—Doub v. Har- 
per, 14: Woodard v. Clark, 215. 

Ditch—Failure to erect guard rails 
before excavation along or across 
street, Presley v. Allen & Co... 181; 
Price v. Monroe, 666. 

Dividends—Right of minority stock- 
holder to have declared, Gaines v. 
Mfg. Co., 331. 

Divorce and Alimony—Refusal of 
wife to sign consent judgment set- 
tling action between herself and 
husband held not contempt. Luther 
v. Luther, 429; separation. Mallard 
v, Mallard, 654; pleadings. Deaton 
v. Deaton, 588; alimony pendente 
lite, Briggs v. Briggs, 450: alimony 
without divorce, Deaton tv. Deaton, 
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588; Cunningham v. Cunningham, 
1; custody of children, Heuser v. 
Heuser, 298; foreign decrees, Sad- 
ler v. Sadler, 49; Laughridge v. 
Lovejoy, 668. 

Doctrine of Civiliter Mortuus—Not 
recognized in this State, Bullock v. 
Ins. Co., 254. 

Doctrine of Stare Decisis—Ward v. 
Cruse, 388. 

“Doing Business in this State’—For 
purpose of service on Secretary of 
State, Stafford v. Wood, 622. 

Dominant Highways—Johnson v. Beu, 
§22. 

Dower—Refusal of wife to sign con- 
sent judgment settling action be- 
tween herself and husband held not 
contempt, Luther v. Luther, 429; 
land to which dower attaches, Gay 
v. Exum & Co., 378; Trust Co. v. 
Waddell, 454. ; 

Drainage Districts—Canal Co. v. 
Keys, 360; In re Canal Co., 374. 

Drunken Driving—S. v. Pillow, 146; 
S. v. Kirkman, 670. 

Drunkenness—As affecting ability to 
premeditate and deliberate, 8S. v. 
Marsh, 101. 

Due Process of Law—Guarantees ju- 
dicial hearing, In re Estate of Ed- 
aoards, 202; right of city to take 
over water and sewer systems in 
subdivision without paying compen- 
sation, Spaugh v. Winston-Salem, 
708. 

Duty to Retreat—Person upon whom 
murderous assault is made is not 
under, S. v. Washington, 531. 

Dwelling—-Prosecution for arson, S. v. 
Cash, 292; restrictive covenants 
against two family dwelling, East 
Side Builders v. Broun, 517. 

Easements — Right of way over 
abandoned highway, Clinard v. 
Lambeth, 410. 

Edema—Death resulting from admin- 
istration of ether to patient having 
a cold, Jackson v. Sanitarium, 222. 

Education—See schools. 

Egress—Right of way over abandoned 
highway, Clinard v. Lambeth, 410. 

Ejectment—Processioning proceeding 
does not involve title, Plemmons v. 
Cutshall, 506. 


Elections—Freeman v. Ponder, 294. 

Electricity—Construction of power 
lines by municipality, Grimesiand v. 
Washington, 117; electrocution of 
person felling tree across power 
line, Deese v. Light Co., 558. 

Elevator—Fall down elevator shaft, 
Jones v. Elevator Co., 512. 

Embezzlement—By employee within 
coverage of indemnity contract, Hat 
Shops v. Ins. Co., 698. 

Eminent Domain—Right of city to 
take over water and sewer systems 
in subdivision without paying com- 
pensation, Spaugh v. Winston-Sa- 
lem, 708; party may intervene to 
assert claim to land, Raleigh v. 
Edwards, 528. 

Employer and Employee—See Master 
and Servant. 

Employment Security Commission— 
Employment Security Com. v. Mon- 
sees, 69; Employment Security Com. 
v. Tinnin, 75; In re Employment 
Security Com., 651. 

En Masse—General objection to depo- 
sition is broadside and does not 
present competency of any particu- 
lar part, Grandy v. Walker, 734; 
general objection to affidavit in due 
form challenges its competency en 
masse, Cotton Mill Co. v. Testile 
Workers Union, 748. 

Entire and Divisible Contracts—Mc- 
Lawhon v. Briley, 394. 

Entireties, Estates by——Either tenant 
by entirety may move to cancel un- 
authorized lis pendens, McGurk v. 
Moore, 248; devise based on er- 
roneous belief that lands were held 
by entirety, Efird v. Efird, 607. 

Equity—Vesting of equitable estate, 
Jackson v. Langley, 248; courts of 
equity have jurisdiction to compel 
corporation to declare dividends, 
Gaines v. Mfg. Co., 331; may re- 
strain majority stockholders from 
issuing additional stock, Gaines v. 
Mfg. Co., 340; Superior Court has 
jurisdiction to approve settlement 
for widow’s year’s support and for 
dower, Trust Co. v. Waddell, 454; 
jurisdiction of court of equity to 
modify trusts, Brooks v. Duckworth, 
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549; right to recover for money re- 
ceived, Guerry v. Trust Co., 644; 
laches, Hast Side Builders v. Brown, 
517; injunctions, see Injunctions. 

Escape—Aiding felon to escape ar- 
rest, 8S. v. Sherian, 30. 

Escrow—Guy v. Baer, 276. 

Estates—Created by deed see Deeds; 
created by will see Wills; survivor- 
ship in personalty, Bunting v. Cobb, 
132. 

Estates by Entireties—Either tenant 
by entirety may move to cancel un- 
authorized lis pendens, McGurk v. 
Moore, 248; devise based on er- 
roneous belief that lands were held 
by entirety, Hfird v. Efird, 607. 

Estoppel—By judgment in partition 
proceedings, Southerland v. Potts, 
268; by judgment in proceedings to 
assess drainage assessments, In re 
Canal Co., 374; municipality held 
estopped from asserting any rights 
to alleys dedicated to public, Lee 
v. Walker, 687; sufficiency of plead- 
ing of estoppel, Miller v. Bank, 309. 

Ether—Death resulting from admin- 
istration of to patient having a cold, 
Jackson v. Sanitarium, 222. 

Evidence—In criminal prosecutions 
see Criminal Law and particular 
titles of crimes; order of admission 
of evidence, objections and excep- 
tions, see Trial; expression of opin- 
ion by court on evidence in instrue- 
tions, 8S. v. Pillow, 146; S. v. Min- 
ton, 716; evidence competent to cor- 
roborate witness, Woodard v. Trust 
Co., 463; evidence competent to im- 
peach witness, Freeman v. Ponder, 
294; admission of evidence compe- 
tent for restricted purpose, Jackson 
v. Sanitarium, 222; general objec- 
tion to affidavit in due form chal- 
lenges its competency en masse, 
Cotton Mill Co. v. Textile Workers 
Union, 748; general objection to de- 
position challenges its competency 
en masse, Grandy v. Walker, 734; 
incompetent evidence admitted with- 
out objection may be considered by 
jury, S. v. Fuqua, 168; relevancy 
and materiality in general, Freeman 
v. Ponder, 294; similar facts and 


transactions, HHansley v. Tilton, 3; 
rebuttal of facts or inferences ad- 
duced by adverse party. Woodard 
v. Mordecai, 468; best and secondary 
evidence, Freeman v. Pondcr, 294; 
Quevedo v. Deans, 618: parol evi- 
dence affecting writings. WVeLawhon 
v. Briley, 394; Bost v. Bost. 554; 
parol evidence as to contracts within 
statute of frauds, Rochlin v. Con- 
struction Co., 443; parol evidence in 
ascertaining boundaries, Plemnions 
v. Cutshall, 506; hearsay evidence. 
Lambros v. Zrakas, 287: Freeman. v. 
Ponder, 294; admissions and decla- 
rations of agents, Anderson v. Office 
Supplies, 142; declarations as to 
mental state, Woodard v. Moredcai. 
463: handwriting testimony. Jn 1 
Will of Gatling, 561: expert mav in- 
vade province of jury in matters of 
science, Bruce v. Flying Service, 
79; setting aside verdict for newly 
discovered evidence, S. v. Ellers, 42: 
burden of proof, Hat Shops v. Ins. 
Co., 698; harmless and prejudicial 
error in admission or exclusion of. 
Bruce v. Flying Service, 79: Lam- 
bros v. Zrakas, 287: Freeman vr. 
Ponder, 294; Woodard v. Mordceai, 
463: 8. v. Brannon, 474: 8. v. Tew, 
612; S. v. Kirkman, 670: 8. v. Min- 
ton, 716. 

Hxcavation—Skidding of motorist into 
along street, Presley v. Allen & Co.. 
181; Price v. Monroe, 666. 


Exceptions—To evidence, S. v. Jen- 
Kins, 112; sufficiency of to findings 
of fact, Dillingham v. Blue Ridge 
Motors, 171; S. v. Brock, 391: Pate 
v. Hospital, 687; to signing of judg- 
ment, Deaton v. Deaton, 588; Par- 
sons vo. Swift & Co., 580: general 
objection to deposition is broadside 
and does not present competency of 
any particular part, Grandy  v. 
Walker, 734; general objection to 
affidavit in due form challenges its 
competency cm masse, Cotton Mill 
Co. v. Textile Workers Union. 748: 
exception and assignment of error 
held ineffectual as broadside, Price 
v. Monroe, 666; sufficiency of to 
referee’s findings, Moore v. Whitley, 
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150; on appeal from Industrial 
Com., Parsons v. Swift & Co., 580. 

Exclusive Emoulments—-Compensation 
Act providing that heart disease of 
fireman should be compensable, 
Duncan v. Charlotte, 86. 

Excusable Neglect-—~Motions to set 
aside judgment for, Dillingham v. 
Blue Ridge Motors, 171; Pate v. 
Hospital, 687. 

Executors and Administrators—<Action 
for breach of contract to devise, 
Anderson v, Atkinson, 271; right to 
attack foreclosure inures to heirs 
and not executor, Thompson v. Ins. 
Co., 484; appointment of adminis- 
trator, In re Estate of Edwards, 
202; sale of assets under provision 
of will, Doub v. Harper, 14; sale to 
make assets, Miller v. Bank, 309; 
widow’s year’s support, Trust Co. v. 
Waddell, 454; family settlement, 
Trust Co. v. Waddell, 454: final ac- 
count and settlement, Doub v. Har- 
per, 14; liabilities of administrator 
or executor, Miller v. Bank, 309. 

Expert Testimony—Expert may in- 
vade province of jury in regard to 
matters of science, art and _ skill, 
Bruce v. Flying Service, 79: testi- 
mony of handwriting expert, In re 
Will of Gatling, 561; testimony of 
fingerprint expert, S. v. Tew, 612; 
in action against surgeon for death 
due to anoxia held jury might de- 
termine question of proximate cause 
without aid of, Jackson vw. Sani- 
tarium, 222. 

Expression of Opinion—-By court on 
evidence, &. v. Pillow, 146; 8S. v. 
Shinn, 897; S. v. Kirkman, 670; 
&. v. Minton, 716. 

Extrinsie Fraud—Miller v. Bank, 309. 

Fact, Findings of—-See Findings of 
Fact. . 

Farm Machinery—Failure to supply 
equipment entitles purchaser to re- 
turn tractor and recover consid- 
eration, McLawhon v. Briley, 394. 

Federal Government — Taft-Hartley 
Act does not preclude State court 
from controlling strike in exercise 
of police power, Hrwin Mills v. 
Textile Workers Union, 321; Cotton 


Mill Co. v. Textile Workers Union, 
545; federal statutes control. Leg- 
gett v. College, 595; federal govern- 
ment regulations control title to 
savings bonds, Watkins tv. Shaw, 
Comr. of Revenue, 96; priority of 
taxes against receiver, Leggett v. 
College, 595. 

Fellow Servant—Negligence of not de- 
fense in action against employer 
not subject to Compensation Act, 
Muldrow v. Weinstein, 587. 

Fiduciaries—Constructive Fraud of, 
Miller v. Bank, 309. 


Filling Stations—Operator of as em- 
ploying unit within meaning of Em- 
ployment Security Act, Employment 
Security Com. v. Tinnin, 73. 


Findings of Fact—By Superior Court 
in trial by court by agreement, 
Woodard v. Mordecai, 463: conclu- 
sive when supported by evidence, 
Briggs v. Briggs, 450; sufficiency of 
exceptions to, Dillingham v. Blue 
Ridge Motors, 171; S. wv. Brock, 
391; Pate v. Hospital, 687: are re- 
viewable in injunction proceedings, 
Clinard v. Lambeth, 410; sufficiency 
of exceptions to referee’s findings, 
Moore v. Whitley, 150; court may 
make additional upon appeal from 
referee, Quevedo v. Deans, 618; of 
Employment Security Commission 
binding, Employment Security Com. 
v. Monsecs, 69; on appeal from In- 
dustrial Com., Pursons v. Swift & 
Co., 580. 

Fingerprint Expert—Testimony of, S. 
v. Tew, 612. 

Fire Insurance—See Insurance. 


Firemen—-Heart disease of as occu- 
pational disease, Duncan v. Char- 
lotte, 86. 

Foreclosure—-See Mortgages. 

Foreign Judgment—Full faith 
credit to, Sadler v. Sadler, 
Laughridge v. Lovejoy, 668. 

Foreseeability—Hall v. Coble Dairies, 
206; Deese v. Light Co., 558; Price 
v. Monroe, 666. 

Former Jeopardy—S. v. Parker, 236; 
S. v. Brock, 390; S. v. Wilson, 552, 

Franchises-—See Carriers. 


and 
49; 
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Fraud—As ground for attack of judg- 
ment, Miller v. Bank, 309; con- 
structive fraud, Miller v. Bank, 309. 

Frauds, Statute of—-Contracts affect- 
ing realty, Rochlin v. Construction 
C'o., 4438; Plemmons v. Cutshall, 506. 

Fraudulent Purpose Burning of 
house must be wilful and wanton 
or with fraudulent intent to consti- 
tute arson, S. v. Cash, 292. 

Full Faith and Credit—wSadler v. Sad- 
ler, 49; Laughridge v. Lovejoy, 668. 

General Assembly—Authority of Leg- 
islature over municipal corpora- 
tions, Grimesland v. Washington, 
117. 

General Description—Specifie descrip- 
tion controls, Moore v. Whitley, 150. 

Gifts-—-Inter vivos, Watkins v. Shar, 
96. 

Governmental Immunity — Immunity 
of officers and employees, Hansley 
v, Tilton, 3. 

Grade Crossings—Accidents at, Hern- 
don v. KR. R., 9; McRoy & Co. v. 
R. R., 672. 

Guard Rails—Failure to erect before 
excavation along or across street, 
Presley v. Allen & Co., 181; Price 
v. Monroe, 666; duty of employer 
to provide before open pit, Muldroa 
vo. Weinstein, 587. 

Guests—-In automobiles, Reed v. Roof- 
ing Co., 273; Price v. Monroe, 666. 

Gun Club—Lands of not reservation 
within meaning of hunting statute, 
S. v. Gibbs, 259. 

Gymnasium—Alloecation of funds from 
bond issue from one school to an- 
other for consolidated gymnasium, 
Mauldin v. MceAden, 501. 

Handwriting Expert—Testimony of, 
In re Will of Gatling, 561. 

“Hang-Out’—Reference by court to 
place where defendant was arrested, 
S. v. Kirkman, 670. 

Harmtess and Prejudicial Error-—In 
instructions, Hansley v. Tilton, 3; 
Bruce v, Flying Service, 79: 8. v. 
Marsh, 101; S. v. Jenkins, 112; S. v. 
Cash, 292; Freeman v. Ponder, 294; 
S. v. Brannon, 474; In re Will of 
Kemp, 495; Tippite v. R. R., 641; 
in admission or exclusion of evi- 
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dence, Bruce vt. Flying Service, 79: 
Lambros wv. Zrakas, 287; Freeman 
v, Ponder, 294; Woodard v. Morde- 
eai, 4638; S. v. Brannon, 474; S. v. 
Tew, 612: S. v. Kirkman, 670: S. v. 
Minton, 716: error relating to one 
count only, S. v. Parker, 236; S. v. 
Benson, 263; error relating to issue 
answered in appellant’s favor not 
prejudicial, Williams v. Raines. 
452; error cured by verdict, S. vt. 
Brannon, 474. 

Hearsay Evidence—Incompetent, \N. 
v. Benson, 263; testimony of state- 
ment of third persons incompetent 
as hearsay, freeman v. Ponder. 
294; incompetent evidence admitted 
without objection may be consid- 
ered by jury, S. vo. Fuqua, 168: 
Lambros v. Zrakas, 287. 

Heart Disease—Of fireman as occu- 
pational disease, Duncan v. Char- 
lotte, 86. 

Heirs—-Bodily heirs when used as de- 
scriptio personarum embraces chil- 
dren, grandchildren, and other lin- 
eal descendants, 7rust Co. v. Wad- 
dell, 34; whether estate should be 
divided among heirs per capita or 
per stirpes, Coppedge v. Coppedge, 
173: right to attack forclosure 
inures to heirs and not executor. 
Thompson v. Ins. Co., 484: right 
to compensation under Workmen’s 
Compensation Act, Parsons v. Swift 
& Co., 580. 

Highway Commission—Abandonment 
of segment of road, Clinard v. Lam- 
beth, 410; marking of curve to pro- 
hibit passing, Walker v. Bakeries 
Co., 440; presurnption that highway 
Sign was erected by competent 
authority, Johnson v. Bell, 522. 


Highway Robbery—Punishment for, 
In re Sellers, 648. 

Highway Signs--Presumption that 
highway sign was erected by com- 
petent authority, Johnson v. Bell, 
p22. 

Highways—Law of the road and negli- 
gent operation of motor vehicles, 
see Automobiles; rights of owners 
along abandoned road, Clinard v. 
Lambeth, 410; injury to motorist 
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during construction or repair, Pres- 
ley v. Allen & Co., 181; road signs, 
Johnson v. Bell, 522; neighborhood 
public roads, Clinard v. Lambeth, 
410, 

Holographic Wills—In re Will of Gat- 
ling, 561. 

Homicide—Culpable negligence in driv- 
ing car, S. v. McLean, 2838; parties 
and offenses, S. v. Minton, 716; in- 
toxication, S. v. Marsh, 101: compe- 
teney of pistol in evidence, 8S. v. 
Minton, 716; sufficiency of evidence 
and nonsuit, S. v. Brannon, 474; 8. 
v. Minton, 716; self-defense, S. v. 
Washington, 5381; instructions, 8S. v. 
Marsh, 101; S. v. Brannon, 474; 
S. v. Washington, 581; S. v. Sim- 
mons, 290. 

Hospitals—Liability of charitable hos- 
pital to patients, Williams v. Hos- 
pital Asso., 586; liability of private 
hospital to patients, Jackson v. San- 
itarium, 222; nursing school, Hes- 
pital v. Joint Committee, 678; lia- 
bility of nurse to patient, Jackson 
v. Sanitarium, 222. 

Hunting—Statute requiring permis- 
sion to hunt on “reservation” does 
not apply to gun club property, S. 
». Gibbs, 259. 


Husband and Wife—Divorce and Ali- 
mony, see Divorce and Alimony; 
awarding custody of children in di- 
voree proceedings, Sadler v. Sadler, 
49; refusal of wife to sign consent 
judgment settling action between 
herself and husband held not con- 
tempt, Luther v. Luther, 429: dower, 
see Dower; deed of separation as 
release of right of curtesy, Blank- 
enship v. Blankenship, 162; liability 
of wife for inheritance tax on U. S. 
Savings Bonds, Watkins v. Shaw, 
Comr. of Revenue, 96; liability of 
wife and husband for surgeon’s 
fees, Lambros v. Zrakas, 287; hus- 
band’s duty to support wife and 
children, Campbell wv. Campbell, 
188; 8S. v. Clark, 192; deeds of sep- 
aration, Bost v. Bost, 554; Camp- 
bell v. Campbell, 188; estates by 
entirety, McGurk v. Moore, 248; 
devise based on erroneous belief 
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that lands were held by entirety, 
Efird wv. Efird, 607. 

Illegitimate Children—See Bastards. 

Impeaching Testimony — Testimony 
competent solely to impeach wit- 
ness must be introduced after wit- 
ness’ testimony, Freeman v. Ponder, 
294; State may explain matter 
brought out by defendant on cross- 
examination of State’s witness, S. 
v. Minton, 716. 

Imputed Negligence—Of driver to pas- 
senger, Price v. Monroe, 666. 

In Fieri—During the term judgment 
is, Dellinger v. Clark, 419. 

Incentive Pay—Hagan v. Jenkins, 425. 

Indemnity—Loss within coverage of 
policy for shortage of employee, 
Hat Shops v. Ins. Co., 698. 

Indictment and Warrant —- Capital 
charge should not be joined with 
lesser charge, S. v. Marsh, 101; 
charge of crime, S. v. Gibbs, 259; 
sustaining plea of former jeopardy 
is not quashal, S. v. Wilson, 552; 
bill of particulars, 8S. v. Gibbs, 259. 

Infants—Awarding custody and pro- 
vision for support, Sadler v. Sad- 
ler, 49; Laughridge v. Lovejoy, 668; 
duty of father to support legifti- 
mate, Campbell v. Campbell, 188; 
prosecutions for wilful refusal to 
support illegitimate child, see Bas- 
tards; liability of railroad for strik- 
ing child on track, Tippite v. R. R., 
641; attractive nuisance, Fitch v. 
Selwyn Village, 682. 

Ingress—Right to right over aban- 
doned highway, Clinard wv. Lam- 
beth, 410. 

Inheritance Taxes-——-Liability for may 
not be determined in action in which 
collector is not a party, Trust Co. v. 
Waddell, 34; on U. S. Savings 
Bonds, Watkins v. Shaw, Comr. of 
Revenue, 96; direction of testator 
as to payment of, Trust Co. v. 
Waddell, 454. 

Injunctions—Violation of restraining 
order as contempt of court, Hrivin 
Mills v. Textile Workers Union, 
321; Cotton Mill Co. wv. Textile 
Workers Union, 545, 748; manda- 
mus, see Mandamus; findings of 
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fact are reviewable on appeal, 
Clinard v. Lanvbeth, 410; enjoining 
prosecution of civil suit, Evans v. 
Morrow, 600; preliminary orders, 
Clinard v. Lambeth, 410: Hospital 
ve. Joint Committee, 673; continu- 
ance, Gaines v. Mfg. Co., 340; hear- 
ing on merits, Grimesland v. Wash- 
ington, 117. 

Instructions—-Statement of evidence 
and application of law thereto, S. v. 
Sherian, 30; S. v. McLean, 288; S. 
v. Brannon, 474; S. v. Washington, 
531; not always proper for court to 
charge in language of Supreme 
Court decision, Hagan v. Jenkins, 
425; expression of opinion by court 
on evidence in, S. v. Pillow, 146; 
S. v. Shinn, 397; S. v. Kirkman, 
670: S. wv. Minton, 716; misstate- 
ment of contentions must be brought 
to court’s attention in apt time, 
Williams v. Raines, 452; 8S. v. Bran- 
non, 474; in homicide prosecutions, 
S. vw. Marsh, 101; S. v. Brannon, 
474: 8S. v. Washington, 531; on alibi 
held without error, S. v. Minton, 
716; on right of jury to recommend 
life imprisonment, S. v. Marsh, 101: 
S. v. Simmons, 290; in prosecution 
for arson which fails to charge on 
intent is error, S. v. Cash, 292: on 
burden of proof upon issue of devi- 
savit vel non, In re Will of Kemp, 
495: as to right to pass on curve 
held erroneous, Walker v. Bakeries 
Co., 440; in this action by employee 
for wrongful discharge held error, 
Hagan v. Jenkins, 425; exception 
and assignment of error held inef- 
fectual as broadside, Price v. Mon- 
roe, 666; failure to charge burden 
of proof as to one issue prejudicial, 
Tippite v. R. R., 641; harmless and 
prejudicial error in, Hansley v. Til- 
ton, 3; Bruce v. Flying Service, 79; 
S. t. Marsh, 101; 8S. v. Jenkins, 
112; S. v. Cash, 292; Freeman v. 
Ponder, 294; S. v. Brannon, 474; 
In re Will of Kemp, 495. 

Insulating Negligence—Hall v. Coble 
Dairies, 206; Price v. Monroe, 666. 

Insurance—Indemnity contract cover- 
ing loss by wrongful act of em- 
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ployee, Hat Shops v. Ins. Co., 698: 
fire policies, Cuthrell v. Ins. Co.. 
137; life policies, Thompson v. Ins. 
Co.. 484; Bullock v. Ins. Co., 254: 
auto liability policies, Johnson v. 
Casualty Co., 25; collision, Black- 
well v. Ins. Co., 559. 

Intent—-Burning of house must be 
wilful and wanton or with fraudu- 
lent intent to constitute arson. S. v. 
Cash, 292; evidence competent to 
show mental state at particular 
time, Woodard v. Mordccai, 463: 
wrongful intent cannot convert law- 
ful act into tort, Hvans v. Morrow, 
600. 

Inter vivos—Gifts inter vivos, Wat- 
kins v. Shaw, Comr. of Revenuc, 96. 


Interlocutory Orders—Not ordinarily 
appealable, Raleigh v. Edwards, 528. 


Intersections—/ohnson »v. Bell, 522: 
Fowler v. Atlantic Co., 542; Donlop 
v, Snyder, 627. 

Interstate Commerce—Requirements 
of bond for soliciting agents of 
photographers, 8S. v. Mobley, 55. 


Interveners—Right to appeal from or- 
der permitting party to intervene. 
Raleigh uv. Edwards, 528, 

Intervening Negligence—Barber  v. 
Wooten, 107; Hall v. Coble Dairies, 
206; Price v. Monroe, 666. 


Intoxicating Liguor-—Instruction as to 
credibility of testimony of law en- 
forcement officer, S. v. Shinn, 397: 
that car was being used to trans- 
port liquor does not preclude cov- 
erage of collision policy, Blackwell 
v. Ins. Co., 559; unlawful possession, 
S. vu. Fuqua, 167; 8S. v. Parker, 236: 
presumptions, S. v. Parker, 236: 
sufficieney of evidence and nonsuit 
in prosecutions, S. v. Jenkins, 112: 
NS. tv. Fuqua, 169; 8S. v. Parker, 236: 
S. vr. Benson, 263. , 

Intoxication—Drunkenness as affect- 
ing ability to premeditate and de- 
liberate, S. uv. Afarsh, 101. 

Intrinsic Fraud—AMiller v. Bank. 309. 

Invasion of Province of Jury—Expert 
miy invade province of jury in re- 
gard to matters of science, art and 
ski. Bruce v. Flying Service. 79. 
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Invitees—Duty of proprietor to, Revis 
v. Orr, 158. 

Irrelevant and Redundant Matter— 
Motions to strike from pleadings, 
Herring v. Coach Co., 51: Guy v. 
Baer, 276; Miller v. Bank, 309; 
Widenhouse v. Russ, 882; Ober- 
holtzer v. Huffman, 399; Thompson 
v. Ins. Co., 484; Williams v. Hos- 
pital Asso., 586; Taylor v. Bakery, 
660. 

Issues—Issue should not be submitted 
when defendant’s evidence raises 
mere conjecture, Bruce vu. Flying 
Service, 79; in quo iwaerranto pro- 
ceedings, Freeman rv. Ponder, 294. 

Jeopardy—S. v. Parker, 236: S. wv. 
Brock, 390; 8S. v. Wilson, 552. 

Joint Tenants—Survivorship. Bunting 
v. Cobb, 1382. 

Joint Tort-feasors—-Consent judgment 
as precluding defendant from main- 
taining in later action by another 
party that plaintiff in former action 
was join tort-feasor. Herring v. 
Coach Co., 51: right of defendant 
to have another joined for contri- 
bution upon allegations that negli- 
gence of such other concurred in 
producing the injury. Read v. Roof- 
ing Co., 273; persons successively 
hitting plaintiff’s car may be held 
liable as. Barber uv. Wooten, 107: 
a fortiari for death of another pas- 
senger killed in accident. WcHorney 
v. Wooten, 110. 

Journeyman Plumbers—Conspiracy to 
deprive journeyman plumber of 
work, Muse v. Morrison, 195, 

Judges—Jurisdiction after orders or 
judgment of another Superior Court 
judge, Hall v. Shippers E.rpress, 38; 
jurisdiction of judge to hear motion 
out of county by consent. Heuser v. 
Heuser, 293: Dellinger tv. Clark, 
419, 

Judgments—By econsent, Luther v. 
Luther, 429; by default, Wilming- 
ton v. Merrick, 46: time and place 
of rendition, Heuser v. Heuser, 2938; 
Dellinger v. Clark, 419: modifica- 
tion and correction by trial court, 
Dellinger v. Clark, 419; judgment 
liens, Washburn v. Washburn, 370; 


attack. Hall v. Shippers Earpress, 
38: Miller v. Bank, 309; Quevedo v. 
Deans, 618; Dillingham v. Blue 
Ridge Motors, 171; Pate v. Hos- 
pital, 637: matters concluded, Ra- 
leigh v. Edwards, 528; estoppel by 
judgment. Jfiller v. Bank, 309; es- 
toppel by in partition proceedings, 
Southerland v. Potts, 268: bar of 
judgment to subsequent action, Her- 
ring v. Coach Co., 51; In re Canal 
Co,. 374: suspended judgments, S. 
av. Stallings, 265; exception to sign- 
ing of, Deaton v. Deaton, 538; Par- 
sons v. Swift € Co., 580; judgments 


appealable, Raleigh wv. Hdwards, 
528. 
Judicial Sales—Sale for partition, 


Washburn v. Washburn, 370; tax 
foreclosure, Quevedo v. Deans, 618. 


Junk Yard—Injury to employee tend- 
ing scrap metal compress, Muldrow 
v. Weinstein, 587, 

Jurisdiction—Supreme Court has no 
original jurisdiction to declare and 
define estate conveyed by will. 
Woodard v. Clark, 215; of court of 
equity to modify trusts, Brooks v. 
Duckivorth, 549; of judge to hear 
motion out of county by consent, 
Heuser uv. Heuser, 2938; Dellinger v. 
Clark, 419: supervisory jurisdiction 
of Supreme Court, fn re Sellers. 
G48. 

Jury-—-Peremptory challenges, Free- 
man wv. Ponder, 294; taking case 
from jury. see Nonsuit; preserva- 
tion of right to jury trial in refer- 
ence proceeding, Moore v. Whitley, 
150: questions for court and jury 
in locating boundaries, Moore v. 
Whitley, 150; issue of devisavit vel 
now is for jury and not court, In re 
Will of Morrow, 3635: instruction on 
right of jury to recommend life 
imprisonment, S. v. Marsh, 101: 8. 
v. Nimmons, 290; waiver of jury 
trial and trial by court, Woodard v. 
Mordecai, 468; expert may invade 
province of in regard to matters of 
science, art and skill, Bruce v. Fly- 
ing Serviec. 79. 

Labor Management Relations Act— 
Erwin Millis v. Textile Workers 
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Union, 321; Cotton Mili Co. v. Tez- 
tile Workers Union, 545. 

Labor Unions—Restraining unlawful 
picketing by, Erwin Mills v. Tezttle 
Workers Union, 321; Cotton Mill 
Co. v. Textile Workers Union, 545; 
contempt for violation of restrain- 
ing order, Erwin Mills v. Tertile 
Workers Union, 321; Cotton Mill 
Co. v. Textile Workers Union, 545; 
Cotton Mill Co. v. Textile Workers 
Union, 748; service of process on, 
Stafford v. Wood, 622. 

Laborers’ and Materialmen’s Liens— 
Assurance Society v. Basnight, 347; 
Widenhouse v. Russ, 382. 

Laches — Hast Side Buildlers v. 
Brown, 517. 

Lakes—Duty of owner to guard 
against drowning of small children, 
Fitch v. Selwyn Village, 6382. 

Landlord and Tenant—Duty to re- 
pair, Guerry v. Trust Co., 644. 

Lareceny—Right of bailee to contract 
against loss by theft, Insurance 
Asso. v. Parker, 20; prosecutions 
for larceny, S. v. Kimmer, 448. 

Law Enforcement Officers—Instruc- 
tion as to eredibility of testimony 
of, S. v. Shinn, 397. 

Law of the Case—Decision on appeal 
becomes, Bruce v. Flying Service, 
79. 

Law of the Land-—-Guarantees judi- 
cial hearing, In re Estate of Ed- 
wards, 202; right of city to take 
over water and sewer systems in 
subdivision without paying compen- 
sation, Spaugh wv. Winston-Salem, 
708, 

Leases—See Landlord and Tenant. 

Legislature—Authority of over mu- 
nicipal corporations, Grimesland v. 
Washington, 117. 

Lex Fori—Jones v. Elevator Co., 512; 
Evans v. Morrow, 600. 

Lez Loci—Jones v. Elevator Co., 512; 
Evans v. Morrow, 600. 

Liability Insurance—Automobile lia- 
bility, Johnson v. Casualty Co., 25. 

Libel and Slander—Taylor v. Bakery, 
660. 

Licensing — Conspiracy to deprive 
journeyman plumber of work, Muse 


vw. Morrison, 195; of nurses, Hos- 
pital v. Joint Committee, 673. 

Liens—-Laborers’ and materialmen’s 
liens, see Laborers’ and Material- 
men’s Liens; drainage assessments 
and liens, see Drainage Districts; 
lien of employees of insolvent for 
wages, Leggett v. College, 595. 

Life Imprisonment — Instruction on 
right of jury to recommend life 
imprisonment, 8. v. Marsh, 101; 8. 
v. Simmons, 290. 

Life Insurance—SSee Insurance. 

Lights—Failure to have clearance 
lights burning on vehicle more than 
SO inches wide, Hansley v. Tilton, 
3; hitting unlighted parked vehicle 
at night-time, Hall v. Coble Dairies, 
206; Powell v. Lloyd, 481. 

Limitation of Actions—Limitation on 
right to redeem land from mort- 
gage, Gay v. Exum & Co., 378; limi- 
tation of time for filing claim for 
workmen’s compensation, Autrey v. 
Mica Co., 400; no statute bars own- 
ers’ right to assert title as against 
tax forecolsure in which they were 
not parties, Quevedo v. Deans, 618; 
acquisition of title by adverse pos- 
session, see Adverse Possession. 

Lis Pendens—McGurk v. Moore, 248. 


Lobotomy—Liability of patient and 
husband for surgeon’s fees, Lam- 
bros v. Zrakas, 287. 

Logging—-Saw mill owner as employ- 
ing unit within meaning of Employ- 
ment Security Act, Employment Se- 
curity Com. v. Monsees, 69. 

Madison County--Quo Warranto to 
try tithe of sheriff of Madison 
County, Freeman v. Ponder, 294. 

Malicious Prosecution—0Oberholtzer v. 
Huffman, 399. 

Mandamus—Hospitalt v. Joint Com- 
mittee, 673: Lee v. Walker, 687. 

Mandatory Injunctions—Clinard  v. 
Lambeth, 410. 

Manslaughter—Culpable negligence in 
driving car, S. v. McLean, 2838. 

Maps—-Rights of purchasers and pub- 
lic in streets and alleys dedicated 
to public by sale of lots with refer- 
ence to, Lee v. Walker, 687. 
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Married Women—See Husband and 
Wife, Dower, Divorce and Alimony. 

Master and Servant—Lien of em- 
ployees of insolvent for wages, Leg- 
gett v. College, 595; indemnity con- 
tract covering loss by wrongful act 
of employee, Hat Shops v. Ins. Co., 
698 ; contract of employment, Hagan 
vo. Jenkins, 425: common law lia- 
bility of employer for injuries to 
employee, Muldrow v. Weinstein, 
587; Workmen’s Compensation Act, 
Parsons v. Swift & Co., 580; Dun- 
can v. Charlotte, 86; Henry v. 
Leather Co., 126: Warner v. Leder, 
727; Autrey v. Mica Co., 400; Hill 
v. DuBose, 446: Employment Se- 
curity Act, Employment Security 
Com. v. Monsees, 69: Employment 
Security Com. v. Tinnin, 7a; In re 
Employment Security Com., 651. 

Mechanics’ Liens—-See Laborers’ and 
Materialmen’s Liens. 

Medical Expert Testimony—In action 
against surgeon for death due to 
anoxia held jury might determine 
question of proximate cause without 
aid of, Jackson v. Sanitarium, 222. 

Mental Capacity—-Drunkenness as af- 
fecting ability to premeditate and 
deliberate, S. v. Marsh, 101; to exe- 
cute will, In re Will of Kemp, 495. 

Mental State—Evidence competent to 
Show mental state at particnlar 
time, Woodard v. Mordecai, 468. 

Merey—Instruction on right of jury to 
recommend life imprisonment, S. wv. 
Marsh, 101. 

Misjoinder of Parties and Causes—- 
See Pleadings. 

Mistake, Surprise and Excusable Neg- 
lect-—-Motions to set aside judgment 
for, Dillingham v. Blue Ridge Mo- 
tors, 171. 

Money Received—Guerry v. Trust Co., 
644. 

Monopolies—Requirement of bond for 
soliciting agents for photographers, 
S. v. Mobley, 55. 

Mortgages—-Priorities as betweeen 
contractor’s liens, Assurance Society 
v. Basnight, 347; wife’s right to 
redeem dower, Gay v. Exum & Co., 
378; accounting for rents and profits 


by mortgagee in possession, Gay v. 
Exum & Co., 8378; Thompson v, Ins. 
Co., 484; purchase by trustee at 
sale, Thompson v. Ins. Co., 484. 


Motions—-To strike irrelevant and re- 
dundant matter from pleadings, 
Herring v. Coach Co., 51; Guy v. 
Baer, 276: Miller v. Bank, 309; 
Widenhouse v. Russ, 382; Ober- 
holtzer v. Huffman, 399; Thompson 
az. Ing. Co., 484; Williams v. Hos- 
pital Asso., 586; Taylor v. Bakery, 
660: to strike evidence unobjected 
to, S. v. Jenkins, 112; to set aside 
judgment for mistake, surprise and 
excusable neglect, Dillingham v. 
Blue Ridge Motors, 171; for con- 
tinuance, S. v. Parker, 236; to non- 
suit. see Nonsuit; jurisdiction of 
judge to hear motion out of county 
by consent, Heuser v. Heuser, 293; 
Dellinger v. Clark, 419; hearing on 
temporary order may be heard less 
than ten days from notice, Hospital 
v. Joint Committee, 673. 


Municipal Corporations—Legislative 
control, Grimesland v. Washington, 
117: franchise tax on cabs, Cab Co. 
v. Charlotte, 572; power lines, 
Grimesland v. Washington, 117; de- 
fects of obstructions in streets, 
Presley v. Allen & Co., 181; Price 
v. Monroe, 666; appropriation of 
private water system, Spaugh v. 
Winston-Salem, 708; control and 
regulation of streets, Presley v. Al- 
len & Co., 181; Johnson v. Bell, 
522: Lee v. Walker, 687; held es- 
topped from asserting any rights to 
alleys dedicated to public, Lee v. 
Walker, 687; rule that no statute 
runs against city in regard to 
streets and alleys dedicated to pub- 
lie, Lee v. Walker, 687; building 
permit, Lee v. Walker, 687; fran- 
chise to city bus company to operate 
outside limits, Utilities Com. v. 
Coach Co., 489; right of contiguous 
owners to intervene in proceedings 
to condemn land for water tower, 
Raleigh v. Edwards, 528. 

Necessary Parties—Assurance Society 
v. Basnight. 3847; Washburn vv. 
Washburn, 370. 
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Negligence—In operation of motor ve- 
hicle, see Automobiles; of railroad 
company causing accident at grade 
crossing, Herndon v. R. R., 9; caus- 
ing injury to pedestrian on or near 
tracks, Sawyer v. R. R., 164: of 
surgeons and physicians, see Phy- 
sicians and Surgeons; Hability of 
power company for in maintenance 
of wires, Deese v. Light Co., 558; 
negligent injury to employee, Mul- 
drow v. Weinstein, 587; Compensa- 
tion Act as precluding common law 
action against employer or its rep- 
resentative, Warner v. Leder, 727; 
actions for wrongful death, Mc- 
Horney v. Wooten, 110; right to 
contract against liability for negli- 
gence, Insurance Asso. v. Parker, 
20; right of defendant to have an- 
other joined for contribution upon 
allegations that negligence of such 
other concurred in producing the 
injury, Read v. Roofing Coe., 2738; 
fall down elevator shaft, Jones v. 
Elevator Co., 512; sudden emer- 
gency, Powell v. Lloyd, 481: child 
drowned in pond, Fitch v. Selwyn 
Village, 632; fall of patron in night 
club, Revis v. Orr, 158: concurring 
negligence, Barber v. Wooten, 107; 
McHorney v. Wooten, 110; interven- 
ing negligence, Hall v. Coble Dairies, 
206; Price v. Monroe, 666; anticipa- 
tion of injury and foreseeability, 
Hall v. Coble Dairies, 206; Johnson 
v. Bell, 522; contributory negligence 
must be pleaded, Bruce v. Flying 
Service, 79; burden of proving con- 
tributory negligence, Powell  v. 
Lloyd, 481; nonsuit for contributory 
negligence, Sawycr v. R. R.. 164; 
Presley v. Allen & Co., 181: Powell 
v. Lloyd, 481; Price v. Monroe, 666; 
Fowler v. Atlantic Co., 542; Donlop 
v. Snyder, 627; nonsuit on issue of 
negligence, Jones v. Elevator Co., 
512; issues, Bruce wv. Flying Serv- 
ice, 79. 

Neighborhood Public Roads—Action 
to establish right of egress along 
abandoned highway is not action 
to establish neighborhood public 
road, Clinard v. Lambeth, 410. 
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New Trial—For newly discovered evi- 
dence, 8S. v. Ellers, 42; court has 
discretionary power to set aside 
answer to one issue and order par- 
tial new trial. Afuse v. Muse, 205. 


Newly Discovered Evidence—Where 
State’s witness repudiates testimony 
verdict should be set aside when 
other testimony is insufficient to 
sustain conviction, S. v. Ellers, 42. 

Next of Kin—Right to compensation 
under Workmen’s Compensation 
Act, Parsons v. Swift & Co., 580. 


Night Club--Fall of patron over 
chair, Revis v. Orr, 158, 

Nolo Contendere—Conditional plea of 
held not to suppart sentence upon 
this record, S. v. Horne, 115. 

Nonsuit—Evidence will be considered 
in the light most favorable to 
plaintiff, Powell v. Lloyd, 481; 
Deaton v. Deaton, 5388; Donlop v. 
Snyder, 627; Tippite v. R. R., 641; 
Hat Shops v. Ins. Co., 698; the evi- 
dence will be considered in the light 
most favorable to the State, S. v. 
Clark, 192; consideration of defend- 
ant’s evidence, Hansley v. Tilton, 
3; Cuthrell v. Ins. Co., 187; Donlop 
v. Snyder, 627: general motion to 
nonsuit does not present sufficiency 
of evidence as to any particular 
count, S. t. Marsh, 101; general 
motion to nonsuit does not present 
sufficiency of evidence as to any 
particular one of the causes al- 
leged, Deaton v. Deaton, 5388; neces- 
sity of renewal of motion at close 
of all evidence, Goldston Bros. v. 
Newkirk, 279: may not be granted 
after verdict, Ward v. Cruse, 388; 
Deaton v. Deaton, 5388; may not be 
taken in caveat proceedings, In re 
Will of Morrow, 365; may not be 
entered in processioning proceeding, 
Plemmons v. Cutshall, 506; divorce 
action cannot be nonsuited on hear- 
ing of motion for alimony pendente 
lite, Briggs v. Briggs, 450; decision 
that evidence was sufficient for jury 
becomes law of case, Bruce v. Fly- 
ing Service. 79: judgment of nonsuit 
reversed where competent evidence 
is excluded, Grandy v. Walker, 734; 
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sufficiency of evidence and nonsuit 
in general, 8. v. Ellers, 42; Deaton 
v. Deaton, 538; Tippite v. R. R.,, 
641; on ground of contributory neg- 
ligence, Hansley v. Tilton, 3; Ander- 
son v. Office Supplies, 142; Sawyer 
vo. R. R., 164; Presley v. Alien € 
Co., 181; Powell v. Lloyd, 481; 
Fowler v. Atlantic Co., 542; Donlop 
v. Snyder, 627; Price v. Monroe, 
666; in action to recover for negli- 
gence in maintenance of power 
line, Deese v. Light Co., 558; suffi- 
ciency of evidence and nonsuit in 
actions for negligence in operation 
of motor vehicles, see Automobiles ; 
fingerprint testimony held sufficient 
to overrule, S. v. Tew, 612; in action 
on indemnity contract covering mis- 
conduct of employee, Hat Shops v. 
Ins. Co., 698; sufficiency of evidence 
of undue influence in execution of 
will, In re Will of Kemp, 495; suf- 
ficiency of circumstantial evidence, 
S. v. Parker, 236; 8S. v. Holland, 
354; in homicide prosecutions, 8S. v. 
Brannon, 474; 8. v. Minton, 716; 
in prosecutions for robbery, 8S. v. 
Holland, 354; in prosecutions for 
assault, 8S. v. Holland, 354; in prose- 
cution for manslaughter in driving 
ear, S. v. McLean, 283; in prosecu- 
tions for criminal conspiracy, 8. v. 
Parker, 236; in bastardy prosecu- 
tions, S. v. Sharpe, 154; in drunken 
driving prosecutions, S. v. Pillow, 
146; S. v. Kirkman, 670; in prose- 
cutions for violation of liquor laws, 
S. vw. Jenkins, 112; 8S. wv. Fuqua, 
168; S. v. Parker, 236; 8S. v. Benson, 
263; in prosecutions for receiving 
stolen goods, S. v. Ellers, 42; volun- 
tary nonsuit, Rochlin v. Construc- 
tion Co., 448. 

Nonsupport—Of wife, S. v. Clark, 192. 


N. CC. Compensation Act--See Master 
and Servant. 

N. C. Employment Security Commis- 
sion—HEnmployment Security Com. v. 
Monsees, 69: Employment Security 
Com. v. Tinnin, 75; In re Employ- 
ment Security Com., 651. 

Notice—Hearing on temporary order 
may be heard less than ten days 


from, Hospital v. Joint Committee, 
673. 

Nurses-—Fall of student nurse down 
elevator shaft, Jones v. Elevator 
Co.. 512: charitable hospital not 
liable for negligence of employees, 
Williams v. Hospital Asso.. 536; 
mandamus to compel accreditation 
of nursing school, Hospital v. Joint 
Committee, 673. 

Oaths—Whether assistant clerk of re- 
corder’s court may administer, Cot- 
ton Mill Co. v. Textile Workers 
Union, 545. 

Obiter Dicta—In order of Superior 
Court not binding, Raleigh v. Ed- 
wards, 528. 

Objections—Necessity of objection to 
admission of evidence, S. v. Jenkins, 
112; privilege of objecting to evi- 
dence waived if objection not sea- 
sonably taken, Lambros v. Zrakas, 
287: incompetent evidence admitted 
without objection may be considered 
by jury. S. cv. Fuqua, 168; general 
objection to deposition is broadside 
and does not present competency 
of any particular part, Grandy v. 
Walker, 734: general objection to 
affidavit in due form challenges its 
competency cn masse, Cotton Mill 
Co. v. Textile Workers Union, TA8. 

Obstructing Justice—Aiding felon to 
escape arrest, S. v. Sherian, 30. 

Occupationul Disease—-Heart disease 
of fireman as. Dunean v. Charlotte, 
86; tenosynovitis as, Henry v. 
Leather Co., 126. 

“Occupied” —- Within meaning of 
builder's risk fire policy, Cuthrell 
vu. Ins. Co., 187. 

Officers—Instruection as to credibility 
of testimony of law enforcement of- 
ficer, S. v. Shinn, 397; right of po- 
lice officer to kill in making arrest, 
S. uv. Brannon, ATA. 

Opinion—Expression of opinion by 
court on evidence, S. v. Pillow, 146; 
S. uv. Shinn, 397; 8. v. Kirkman, 
670: S. v. Minton, 716. 

Opinion Testimony—-Expert may in- 
yade province of jury in regard to 
matters of science, art and _ skill, 
Bruce v. Flying Service, 79; hand- 
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writing expert, In re Will of Gat- 
ling, 561; fingerprint expert, S. vt. 
Tcw, 612; jury may decide canse 
of death without aid of expert testi- 
mony, Jackson tv. Sanitarium, 222. 
Parent and Child—Prosecutions for 
wilful refusal toe support illegiti- 
mate child, see Bastards; liability 


for support of legitimate child, 
Can-pbell v. Campbell, 188. 
Parking—Hitting unlighted parked 


vehicle at nighttime, Hall +. Coble 
Dairies, 206; hitting improperly 
lighted vehicle stopped on highway, 
Powell v. Lloyd, 481. 

Parking Lots—-Right of operator of 
to contract against negligence. Jn- 
surance Asso. v. Parker, 20. 

Parol Evidence—Affecting writings. 
McLawhon v. Briley, 394: compe- 
teney of to vary or explain written 
instrument, Bost v. Bost, 554: as to 
contracts within statute of frauds, 
Rochlin v. Construction Co., 48: 
in ascertaining boundaries. Plem- 
mons vu, Cutshall, 506. 

Partial Dependents—Right to compen- 
sation under Workmen's Compensa- 
tion Act, Parsons v. Swift & Co., 
580. 

Partial Intestaey — Presumption 
against, Trust Co. r. Waddell, 454. 

Partial New Trial—Court has discre- 
tionary power to set aside answer 


to one issue and order, Muse v. 
Muse, 205. 
Partial Permanent Disability—Com- 


putation of compensation for. under 
Compensation Act, Hill v. DuBose, 
446, 

Parties—Defendant. Assurance  So- 
ciety v. Basnight, 3847: Washburn 
v. Washburn, 370: interveners. Ra- 
leigh wv. Edwards, 328: demurrer 
for the misjoinder of parties and 
causes, Barber vv. Wooten, 107: 
Muse v. Morrison, 195: joinder of 
tort-feasors, Herring v. Coach Co.. 
v1: Barber v. Wooten, 107: MeHor- 
ney v. Wooten, 110: injured per- 
SON May sue owner of car individ- 
ually and as administrator of 
driver, jointly or severally, Erans 
v. Morrow, 600: person not party 
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to contract may sue for injury re- 
sulting from negligent breach of 
legal duty arising out of contract, 
Joucs v. Elevator Co,, 512: heirs 
and not executor must maintain suit 
to set aside foreelosure of mortgage 
executed by testator, T’hompson vt. 
Ins, Co,, 484: not served not bound 
by judgment. Qucvedo v. Deans, 618. 

Partition—Bunting uv. Cobb, 182: 
Washburn v. Washburn, 370: South- 
erland vv. Potts, 268. 

Partnership—MVeGurk vr. Moore, 248, 

Passengers—In automobiles. Read vt. 
Roofing Co., 273: Priee v. Monroe, 
666. 

Passing-—Vehicles where street is di- 
vided into lanes, -lnmderson v. Office 
Nupplies, 142: statute regulating 
passing on curve, Welker v. Baker- 
ies Co.. 440. 

Paternity—Proof of in bastardy pro- 
ceedings, NS. vt. Sharpe. 154. 

Payment — Voluntary payment of 
money may not be recovered. Guerry 
t. Trust Co., 644. 

Pending Action—-Enjoining resident 
from prosecuting snit in another 
state on ground of prior pending 
action here, Hrais v. Morrow, 600. 

Por Stirpes—Whether estate should 
be divided among heirs per capita 
or, Coppedge v. Coppedge. 173. 

Peremptory Challenges — To jury. 
Freenian ve Ponder, 294. 

Perjury-—Defendani’s attempt to get 
State’s witness to testify falsely 
competent as implied admission of 
guilt, S. v. Minton, 716. 

Permanent Disability — Computation 
of compensation for. under Com- 
pensation Act, Hill v. DuBose, 446. 

Perpetuities-—Private trusts as violat- 
ing tule against, MeQueen v. Trust 
Co. T3T: MeQueen ve. Trust Co., 
T+4. 

Petition to Rehear-——Hall v. Shippers 
Euwpress, 747: Coppedge cv. Cop- 
pedge. TAT: Cotton Mill Co. cv. Teex- 
tile Workers Union, TA8. 

Photographers—-Requirement of bond 
for soliciting agents of, S. v. Mob- 
ley. OD. 

Photographs—NS. v. Teie, 612. 
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Physical Educational Plant-—Alloca- 
tion of funds from bond issue from 
one school to another for consoli- 
dated physical educational plant. 
Mauldin v. McAden, 501. 

Physicians and Surgeons—Compensa- 
tion, Lambros v. Zrakas, 287; lia- 
bility to patients, Jackson v. Sani- 
tarium, 222, 

Picketing—Erwin Milis v. Textile 
Workers Union, 321; Cotton Mill 
Co. v. Textile Workers Union, 545. 

Pistol—Competency of as evidence in 
homicide prosecutions, S. v. Minton, 
716. 

Planes—Accident causing death of 
gratuitous passenger, Bruce v. Fly- 
ing Service, 79. 

Plats—Rights of purchasers and pub- 
lic in streets and alleys dedicated 
to public by sale of lots with ref- 
erence to, Lee v. Walker, 687. 

Plea in Abatement--On ground that 
another court had first taken cog- 
nizance of prosecution, S. v. Parker, 
236. 

Plea of Nolo Contendere—Conditional 
plea of nolo contendere held not to 
support sentence upon this record, 
S. vc. Horne, 115. 

Pleadings—-Affidavit in action for ali- 
mony without divorce, Cunningham 
v. Cunningham, 1; pleading not 
served cannot entitle party to judg- 
ment pro confesso, Wilmington v. 
Merrick, 46; contributory negligence 
must be properly pleaded, Bruce v. 
Flying Service, 79; special damages 
must be pleaded, Oberholtzer vt. 
Huffman, 399: in actions for di- 
voree or alimony, Deaton v. Deaton, 
538; in actions for slander, Taylor 
v. Bakery, 660; of damages, Taylor 
v. Bakery, 660; filing demurrer for 
failure of complaint to state cause 
is general appearance, Hospital v. 
Joint Committee, 673; statement of 
cause in general, Guy v. Baer, 276; 
prayer for relief, Lamb v. Staples, 
166; cross-actions, Herring v. Coach 
Co., 51; Read v. Roofing Co.. 278: 
Thompson v. Ins. Co., 484: effect of 
demurrer, Barber v. Wooten, 107; 
Muse v. Morrison, 195; Hall v. Co- 


ble Dairies, 206: Clinard vr. Lam- 
beth, 410; Williams v. Hospital 
Asso,, 586: Guerry wv. Trust Co.,, 
644: “speaking demurrer.” Barber 
vt. Wooten, 107: demurrer for mis- 
joinder of parties and causes, Bar- 
ber wv. Wooten, 107: Muse wv. Mor- 
rison, 197; demurrer for failure to 
state cause of action, Hall v. Coble 
Dairies, 206: Gaines v. Mfg. Coa., 
340; Hospital v. Joint Committee, 
673; Read wv, Roofing Co., 274; 
Skinner wv. Gaither Corp., 385; 
Clinard v. Lambeth, 410; Deaton v. 
Deaton, 588; Guerry v. Trust Co., 
644: amendment of pleadings, 
Goldston Bros, vt. Newkirk, 279; 
proof without allegation, Cuthrell 
vu. Pre. Co... 187: Freeman v. Ponder, 
294; motions to strike, Herring v. 
Coach Co.. 51: Guy v. Baer, 276; 
Jfiller vu. Bank, 809: Widcenhouse v. 
Russ, 382: Oberholtscr vu. Huffman, 
399; Thompson wv. Ins. Co., 484; 
Williams tv. Hospital Asso., 536; 
Taylor vu. Bakery, 660. 


Pledges—Pledgee may pay premium 


on policy, Thompson v. Ins. Co., 
434. 
Plumbers — Conspiracy to deprive 


journeyman plumber of work, Afuse 
vu, Morrison, 195. 

Police Officers—Injury to in accident 
While attempting to control traffie, 
Anderson wv. Offiee Supplies, 142; 
right to arrest without warrant, 
S, vu. Pillow, 146; right of to kill in 
making arrest, S. v. Brannon, 474, 

Police Power-~Requirement of bond 
for soliciting agents of photog- 
raphers. S. tv. Mobley, 55: Taft- 
Hartley Act does not preclude State 
court from controlling strike in ex- 
ercise of police power, Erwin Mills 
vu. Textile Workers Union, 321; Cot- 
fon Mill Co. cv. Textile Workers 
Union, SAD. 

Ponds—-Duty of owner to. guard 
against drowning of small children, 
Fitch v. Scluyn Village, 682. 

Pools—-Duty of owner to guard 
against drowning of small children, 
Fitch v. Seluryn Village, 682. 
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Possession — Constructive possession 
of stolen property sufficient, S. v. 
Ellers, 42; possession of intoxicating 
liquor, see Intoxicating Liquor. 

Power Companies—-Liability of for 
negligence in maintenance of wires, 
Deese v. Light Co., 558. 

Power of Disposition—Doub v. Har- 
per, 14; Woodard vt. Clark, 215. 

Prayer for Relief—Is not determina- 
tive, Lamb v. Staples, 166. 

Prejudicial Error—See Harmless and 
Prejudicial Error. 

Preliminary Restraining Order—See 
Injunctions. 

Premature Appeals—Appeal from in- 
terlocutory order in personam held 
not premature, Sadler v. Sadler, 49: 
appeal from order setting aside an- 
swer to one issue and ordering 
partial new trial held premature, 
Muse v. Muse, 205. 

Premeditation—Drunkenness as affect- 
ing ability to premeditate and de- 
liberate, S. v. Marsh, 101; conduct 
immediately before and after homi- 
cide competent upon question, &. v. 
Marsh, 101. 

Presumptions—That excavation along 
street is with authority of munici- 
pality, Presley v. Allen & Co., 181: 
that highway sign was erected by 
competent authority, Johnson vr. 
Bell, 522; in favor of correctness of 
judgment in lower court, Clinard vr. 
Lambeth, 410; from possession of 
intoxicating liquor. NS. «v. Parker. 
236; from killing with deadly 
Weapon takes case to jury, S. r. 
Brannon, 474; against partial in- 
testacy, Trust Co. v. Waddell, 454. 

Principal and Agent--When agent’s 
declaration of agenev is not ob- 
jected to, it is properly considered. 
Lambros v. Zrakas. 287. 

Principal and Surety—Contract of in- 
demnity for loss from wrongful act 
of employee, Hat Shops v. Ins. Co., 
698. 

Pro Confesso—-Judgment pro confesso, 
Wilmington v. Merrick, 46. 

Probata—Allegata and probata must 
correspond, Freenan v. Ponder, 294. 

Probate—See Wills. 


Process—Parties not served not bound 
by judgment, Quevedo v. Deans, 
G18: general appearance waives, 
Hospital v. Joint Committee, 673; 
process agent, Stafford wv. Wood, 
622; “doing business.” ibid. 

Processioning Proceeding—Plemmons 
v. Cutshall, 506, 

Professions —-Licensing nursing 
schools. Hospital v. Joint Commit- 
fee, 673. 

Prohibition—-See Intoxicating Liquor. 

Prohibitory Injunctions—Clinard  v. 
Lanvbeth, 410. 

Proper Parties—-issurance Society v. 
Basnight. 847: Washburn v. Wash- 
burn, 370. 

Proximate «Cause -— Hall v. Coble 
Dairies, 206: Price v. Monroc, 666. 

Public Convenience and Necessity—- 
Certificate of is not necessary for 
municipality to construet power 
lines outside of corporate lmits, 
Grimesland v. Washington, 117; 
franchise to city bus company to 
operate outside citiy limits. U'tilitics 
Com. vt. Ceach Co., 489. 

Public Lands—Property of private gun 
club is not “veservation’” within 
meaning of hunting statute, S. v. 
Gibbs, 259. 

Public Officers—Civil liability to in- 
dividuals. Hansley v. Tilton, 3. 

Public Parking Lots—Right of oper- 
ator of parking lot to contract 
aginst negligenee. Jns, Asso. v. 
Parker, 20, 

Publie Policy 
surance Asso, v. 


Contracts against, I7- 

Parker, 20; as a 
matter of public policy. attorney 
will not be allowed to represent 
both parties, Hull v. Shippers Ex- 
press, 38, 

Public Schools—See Schools. 

Public Utilities—Operation of by mu- 
nicipality, Griniesland v. Washing- 
ton, 117. 

Publication-—-Service by must name 
parties, Quevreda v. Deans, 618. 

Quashal—-Substance and not form de- 
termines nature of order. S. v. Wil- 
Son, D52. 

Questions of Law and of Fact—In lo- 
cating boundaries, Jfoore v. Whit- 


N. 0.] 


WORD AND PHRASE INDEX. 


773 


ley, 150; in processioning proceed- 
ings, Plemmons v. Cutshall, 506; 
issues in quo warranto are for jury. 
Freeman v. Ponder, 294: issue of 
devisavit vel non is for jury and 
not court, Zn re Will of Morrone, 
365. 

Quo Warranto—Freeman wv. Ponder, 
294. 

Railroads—Accidents at grade cross- 
ing, Herndon v. R. R.. 9: McRoy & 
Co. v. R. R., 672: injuries to per- 
sons on or near track. Sawyer v. 
R. R., 164; Tippite v. R. R., 641. 


Range of Lights—Powell v. Lloyd. 
481. 
Realty—Action for damages _ for 


breach of contract to convey realty 
is not action to recover realty within 
venue statute, Lan-b v. Staples, 166. 
Receivers—-Appointment, Hall v. Ship- 
pers Express, 38: priority of Fed- 
eral taxes, Leggett v. College. 595. 


Receiving Stolen Property—S. v. El- 
lers, 42. 
Recommendation of Life Imprison- 


ment—Instruction on right of jury 
to recommend life imprisonment. 


S. v. Marsh, 101: 8. v. Simmons. 
290, 
Record—Necessary parts of record 


proper, S. wv. Jenkins, 112: &. 4. 
Dobbs, 560; Smouk v. Newton, 451: 
imports verity, Dellinger v. Clark, 
419; Hagan v. Jenkins, 425; Grandy 
v. Walker, 734: duty of appellant 
to make up and transmit, S. wv. 
Jenkins, 112. 

Recordari—-As remedy to review or- 
der executing suspended sentence. 
S. v. Stallings, 265. 

Recorder’s Courts—Concurrent crim- 
inal jurisdiction of Superior and 
recorder’s courts, 8S. v. Parker, 236: 
Superior Court may impose more 
severe sentence on appeal from re- 
corder’s court, S. v. Meadows, 657; 
review of order executing suspended 
sentence, S. v. Stallings, 265; 
whether assistant clerk of record- 
er’s court may administer oaths, 
Cotton Mill Co. v. Textile Workers 
Union, 545. 


Reference—Court may make addi- 
tional findings, Quevedo v. Deane, 
618: preservation of right to jury 
trial. Moore v. Whitley, 150; trial 
upon exceptions, Moore v. Whitley, 
150. 

Rehearing—-Hall v. Shippers Express, 
7147: Coppedge v. Coppedge, TAT; 
Cotton Mill Co. v. Textile Workers 
Union, T48. 

Repairs—Liability for under covenant 
in lease. Guerry vu. Trust Co., 644. 
Res Ipsa Loquitur—Jones v. Elevator 

C'o.. 612. 

Res Judicata—Consent judgment as, 
Herring v. Coach Co., 51; clerk’s 
judgment within jurisdiction res 
judicata as to matter presented, In 
re Canal Co.,, 3874. 

“Reservation’’—Means 
S. v. Gibbs, 259. 

Residential Restrictions—Zast 
Builders v. Brown, 517. 

Residuary Clause—Trust Co. v. Wad- 
dell, 454. 

Restraining Orders—See Injunctions. 

Restraint of Trade—Requirement of 
bond for soliciting agents for pho- 
tographers. S. v. Mobley, 55. 

Restraint on Alienation—Valid de- 


public lands, 


Side 


vise in trust cannot be wunreason- 
able restraint on alienation, Mec- 
Queen v. Trust Co., 737. 
Restrictive Covenants— Hast Side 
Builders v. Brown, 517. 
Reversing Calls—Plemmons wv. Cut- 


shall, 506. 

Robbery:—Evidence of guilt held in- 
sufficient, S. v. Holland, 354; pun- 
ishment. In re Sellers, 648; S. vt. 
Marsh, 101. 

Rule Against Perpetuities — Private 
trusts as violating, McQueen v. 
Trust Co., 737; MeQueen v. Trust 
Co.. T44. 

Running Board — Manslaughter in 
killing passenger riding on, S. vt. 
McLean, 288, 

Sales—Where seller fails to deliver 
part of equipment, buyer may re- 
turn merchandise received and re 
cover consideration, McLawhon v. 
Briley, 394. 
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Savings Bonds—-Federal Government 
regulations control title to savings 
bonds, Watkins v. Shaw, Comr, of 
Revenue, 96. 

Saw Mills—Saw mill owner as em- 
ploying unit within meaning of Em- 
ployment Security Act, Employ- 
ment Security Com. v. Monsces, 69, 

Schools—Nursing schools, Hospital v. 
Joint Committee, 673; liability for 
injury to pupils in transportation, 
Hansley v. Tilton, 3; allocation and 
expenditure of funds, Mauldin v. 
MeAden, 501. 

Scintilla—More than scintilla of evi- 
dence takes case to jury. Deaton v. 
Deaton, 588; Tippite v. R. R.. 641. 

Scrap Metal—Injury to employee tend- 
ing scrap metal compress, Muldrow 
v. Weinstein, 587. 

Search Warrants—Competency of evi- 
dence obtained from defective, S. v. 
Jenkins, 112: admission in evidence 
of search warrants reciting accusa- 
tions beyond seope of prosecution 
held. error, S. cv. Kimmer, 448. 

Secretary of State—“Doing business 
in this State” for purpose of serv- 
ice on, Stafford v. Wood, 622. 

Sentenece—For robbery not with fire- 
arms held excessive. S. v. Marsh, 
101; for robbery held in exeess of 
statutory limit, Jn re Sellers, 648: 
Superior Court may impose more 
severe sentence on appeal from re- 
corder’s court, 8. v. Meadows, 657; 
conditional plea of nolo contendere 
held not to support sentence upon 
this record. S. vt. Horne, 115. 

Service—Pleading not served cannot 
entitle party to judgment pro con- 
fesso, Wilmington wv. Merrick, 46: 
parties not served not bound by 
judgment, Quevedo v. Deans, 618: 
of process on labor union, Stafford 
v. Wood, 622. 

Service Stations—Operator of as em- 
ploying unit within meaning of Em- 
ployment Security Act. Employment 
Security Com. v. Tinnin, 75. 

Servient Highways—Johnuson v. Bell, 
H22. 

Setting Aside of Verdict—Where 
State’s witness repudiates testimony 


verdict should be set aside when 
other testimony is insufficient to 
sustain conviction, S. v. Hilers, 42. 

Sewer Systems—-Right of city to take 
over Water and sewer systems in 
subdivision without paying compen- 
sation, Spaugh wv. Winston-Salem, 
TOS. 

Sheriff—-Quo trarranto to try title of 
sheriff of Madison County, Freeman 
er. Ponder, 294. interruption of wit- 
ness by coughing of deputy sheriff, 
S.u. Kirkunan, 670. 

Signature—-Of testator may appear in 
any part of will, Jaw re Will of 
Williams, 228. 

Signing of Judgments—Exception to, 
Deaton ve. Deaton, 5388; Parsons vt. 
Nicift & Co., 580. 


Signs — Presnmption that highway 
sign Was erected by competent 


authority. Johnson vo. Bell, 522. 

Silicosis—Notice und filing of claim 
under Workmen’s Compensation Act, 
Autrey t. Mica Co., 400, 

Similar Facts and Transactions— 
Competency of evidence of, Hais- 
ley tv. Tilton. 3. 

Siren—Duty of raotorist to pull to 
side of street and stop upon hear- 
ing. Anderson v. Office Supplies, 142. 

Slander—See Libel and Slander. 

Soliciting Agents —- Requirement of 
bond fer soliciting agents for pho- 
tographers, S. ut. Mobley, 55. 

Solicitor—Instruction that State con- 
tended solicitor would not have 
drawh warrant if defendant were 
innocent Reid erroneous, S. wv. Pil- 
low, 146. 

“Speaking Demurrer’ — Barber v. 
Wooten, 107. 

Special Damages—--Must be pleaded, 
Oberholtecr rv. Huffman, 399. 

Specific Deseriptiou—Conutrols the gen- 
eral, Moore v. Whitley, 150. 

Specific Performance—Parol evidence 
incompetent to establish contract to 
convey for purpose of, Rechlin cv. 
Construction Co., 443. 

Stare Decisis—Ward v. Cruse, 388. 

State—Right of. to appeal, S. v. Wil- 
son, 502. 


N.O.] 


WORD AND PHRASE INDEX. 


T75 


State Board of Examiners of Plumb- 
ing and Heating Contractors—Con- 
spiracy to deprive journeyman 
plumber of work, Muse v. Morrison, 
195. 

State Highway and Public Works 
Commission—Abandonment of seg- 
ment of road, Clinard v. Lambeth. 
410; marking of curve to prohibit 
passing, Walker v. Bakeries Co.., 
440; presumption that highway sign 
was erected by competent authority, 
Johnson v. Bell, 522. 

States—-Federal government regula- 
tions control title to savings bonds. 
Watkins v. Shaw, Comr. of Reve- 
nue, 96; enjoining resident from 
prosecuting suit in another state on 
ground of prior pending action here. 
Evans v. Morrow, 600: tort action 
governed by lez loci, Jones v. Ele- 
vator Co., 512: Evans v. Morrow, 
600. 

Statute of Frauds—See Frauds, Stat- 
ute of. 

Statute of Limitations—See Limita- 
tions of Actions. 

Statutes—State statute 
with federal statute cannot be given 
effect, Leggett v. College, 595: gen- 
eral rules of construction, Henry v. 
Leather Co., 126; Walker v. Bak- 
eries Co., 440: Cab Co. v. Charlotte. 
o72; repeal by implication and con- 
struction, Grimesland v. Washing- 
ton, 117; Cab Co. v. Charlotte, 572. 

Stockholders — Right of minority 
stockholders to have dividend de- 
clared, Gaines v. Mfg. Co., 331: 
right to restrain issuance of addi- 
tional stock, Gaines v. Mfg. Co.., 
340. 

Stopping—Hitting improperly lighted 
vehicle stopped on highway, Povrell 
v. Lloyd, 481. 

Streams—-Duty of owner to guard 
against drowning of small children, 
Fitch v. Selueyn Village, 682. 

Streets—Skidding of motorist into ex- 
cavation along street, Presley v. 
Allen €& Co., 181; rights of pur- 
chasers and public in streets and 
alleys dedicated to public, Lee v. 
Walker, 687: rule that no statute 


in conflict 


runs against city in regard to streets 
and alleys dedicated to public, Lee 
vt. Walker, 687, 

Strikes—Fravin Mills v. Textile Work- 
ers Union, 821; Cotton Mill Co. v. 
Tertile Workers Union, 545. 

Sudden Emergency—Povwell v. Lloyd. 
481. 

Summons—See Process. 

Superior Courts—See Courts. 

Supervisory Jurisdiction—Of Supreme 
Court, Zn re Sellers, 648. 

Supreme Court—Appeals to, see Ap- 
peal and Error, and Criminal Law: 
supervisory power of. Jn re Sellers. 
648. 

Surgeons—-See Physicians 
geons. 

Surprise—Setting aside default judg- 
ment for. Dillingham v. Blue Ridge 
Motors, 171; Pate v. Hospital, 6387. 

Survivorship—Bunting v. Cobb, 182. 


Suspended Judgments and Sentences 
—N, uv. Stallings, 265. 

Taft-Hartley Act—Frivin Mills v. Ter- 
tile Workers Union, 321; Cotton 
Mill Co. v. Textile Workers Union, 
545. 

Taxation—Drainage liens, see Drain- 
age Districts; direction of testator 
as to payment of taxes against es- 
tate. Trust Co. v. Waddell, 454; 
allocation of funds from bond issue 
from one school to another for con- 
solidated physical educational plant. 
Mauldin vc. MeAden, 501; priority 
of taxes against receiver, Leggett 
v. College, 595; inheritance taxes, 
Watkins v. Shaw, Comr. of Revenue, 
96: Trust Co. v. Waddell, 34; city 
may not impose franchise tax on 
taxicabs. Cab Co. v. Charlotte, 572: 
attack of tax foreclosure, Quevedo 
vu. Deans, 618: Wilmington v. Mer- 
rick, 46. 

Taxicabs—Assault and robbery of 
driver, S. vt. Holland, 354; munici- 
polity may not assess fee for fran- 
chises. Cab Co. v. Charlotte, 572. 

Temporary Restraining Orders—See 
Injunctions. 

Tenants by Entirety—HBHither tenant 
by entirety may move to cancel un- 
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authorized lis pendens, McGurk v. 
Moore, 248. 

Tenants in Common—Partition, see 
Partition: survivorship, Bunting v. 
Cobb, 132. 

Tenosynovitis—As occupational dis- 
ease, Henry v. Leather Co., 126. 

Testamentary Capacity—IJn re Will of 
Kemp, 495. 

Theft—Right of bailee 
against loss by theft. 
Asso. v. Parker, 20. 

Theory of Triat— Governs appeal, 
Leggett v. College, 595; Cotton Mill 
Co. v. Textile Workers Union, TAS. 


to contract 
Insurance 


Through Streets—-Johnson v. Bell, 
522. 
Timber—-Action for damages _ for 


breach of contract to convey timber 
is not action to recover realty within 
venue statute, Lamb vc. Staples, 166. 


Tonsillectomy—-Action against sur- 
geon for death occurring after, 


Jackson v. Sanitarium, 222. 

Tort-Feasors—Joinder of, Barber v. 
Wooten, 107: MceHorney v. Wooten, 
110; Read v. Roofing Co., 273; Her- 
ring v. Coach Co., 51. 

Torts — Particular torts see Negli- 
gence, Automobiles, and particular 
titles of torts; exercise of legal 
right cannot be tort, Evans v. Mor- 
row, 600; joinder, Herring v. Coach 


Co., 51; Barber wv. Wooten, 107; 
McHorney wv. Wooten, 110; Read 


vu, Roofing Co., 273. 
Towns—See Municipal Corporations. 
Tractor—Operation of on highways, 
see Automobiles; failure to supply 
equipment entitled purchaser to re- 
turn farm tractor and recover con- 
sideration, MecLawhon v. Briley, 
394; injury to employee in attempt- 
ing to move tractor as compensable 
under Workmen’s Compensation 
Act, Parsons v. Swift & Co., 580. 
Trades and Professions—-Conspiracy 
to deprive journeyman plumber of 
work, Muse v. Morrison, 195; 1i- 
censing nurses school, Hospital v. 
Joint Coninrittee, 673. 
Trailer—Operation of on 
see Automobiles. 


highways, 
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Tines—Maintenanee of 
Grimesland wv. 


Transmission 
by municipality, 
Washington, 117. 

Trauma—tn employment, 
Leather Co... 126. 

Trees—Blectrocution by contact with 
power line entangled with felled 
tree, Deese vt. Light Co., 558. 

Trespass—In hunting without  per- 
mission of owner, S. v. Gibbs, 259; 
railroad employees renting house on 
right of way not trespassers, Tip- 
pite vt. R. R.. G41. 

Trespass to Try 


proceeding does 


Hevry vv. 


rive 


Title—Processioning 

not involve title, 
Plemmons wv. Cutshall, 506; fact 
that general deseription does not 
include Jand does not preclude re- 
covery if specific deseription em- 
braces it, Moore v. Whitley, 150. 

Trial—Trial of criminal prosecutions, 
see Criminal Liaw, trial of particu- 
lar actions see particular titles of 
netions: objections and exceptions 
to evidence, Grandy uv. Walker, 734; 
Cotton Mill Co. v. Textile Workers 
Union, T48: admission of evidence 
competent for restricted purpose, 
Jackson v. Sanitartum, 222; Free- 
man vt. Ponder, 294: nonsuit, Deaton 
t. Deaton, 588; Goldston Bros. v. 
Newkirk, 279: Powell v. Lloyd, 481; 
Hat Shops v. Ins, Co., 698; Donlop 
tr Snyder, 627: Tippite cv. R. R,, 
641: Hansiey vo Tilton, 3; Cuthrell 
v. dus. Co., 137. Fowler vr. Atlantic 
Co.. 542: voluntary nonsuit, Roch- 
lin v. Construction Co., 443: instruc- 
tions to jury, Hagan v. Jenkins, 
425: Tippite v. AR. R., 641: setting 
aside verdict, Ward wv. Cruse, 388: 
Muse vo Muse, 205: Deaton vu. Dea- 
ton, 588: dismissal of action after 
verdict. Ward wv. Cruse, 3888: trial 
by court under agreement, Woodard 
t. Mordceai, 463. 

Trucking Companies—Franchise does 
hot limit coverage of liability pol- 
icy. Johnson v. Casualty Co,, 25. 

Trucks—See Automobiles. 

Trusts—Vesting of equitable _ title, 
Jackson ve. Langley, 248; MeQueen 
t. Trust Co., 737: MeQueen v. Trust 
Co., 744: time of beginning of period 
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of trust held sufficiently definite. 
McQueen v. Trust Co., 737; private 
trusts as violating rule against per- 
petuities, McQucen v. Trust Co., 
737; McQueen v. Trust Co., TA4: 
constructive trusts. MeGurk  y. 
Moore, 248; discretionary power of 
trustee, Woodard v. Mordecai, 468: 
distribution of corpus, Jbid; modi- 
fication upon sanction of court of 


equity. Trust Co. v. Waddell, 454: 


Brooks v. Duckicorth, 549. 

Turlington Act—See Intoxicating Li- 
quor. 

Two Family Dwelling — Restrictive 
covenants against. East Side Build- 
ers v. Brown, 517. 

Undue Influence—Which will vitiate 
will, [n re Will of Kemp, 495. 


Tnemployment Compensation Com- 
mission—-Employment Security Com. 
v. Monsees, 69: Employment Se- 
curity Com. v. Tinnin, 75; In re 
Employment Security Com., 651. 

Unions—Restraining unlawful picket- 
ing by labor unions, Erwin Mills v. 
Teatile Workers Union, 321; Cotton 
Mill Co. v. Textile Workers Union, 
545; contempt for violation of re- 
straining order, Erwin Mills v. Tezr- 
tile Workers Union. 321; Cotton 
Mill Co. v. Textile Workers Union, 
545; Cotton Mill Co. v. Textile 
Workers Union, T48: service of 
process on labor unions, Stafford v. 
Wood, 622. 

Tnited States-—-Taft-Hartley Act does 
not preclude State court from con- 
trolling strike in exercise of police 
power, Erwin Mills v. Textile Work- 
ers Union, 321; Cotton Mill Co, v. 
Textile Workers Union, 540; federal 
statutes control, Leggett v. College, 
595: priority of taxes against re- 
ceiver, Leggett v. College, 595; fed- 
eral government regulations control 
title to savings bonds, Watkins v. 
Shaw, Comr. of Revenuc, 96. 

Utilities Commission—Grimesland v. 
Washington, 117: Utilities Com. v. 
Coach Co., 489. 

Variance—Evidence not supported by 
allegation incompetent, Cuthrell v. 


Ins, Co., 187; between allegata and 
probata. Freeman v. Ponder, 294. 
Vendor and Purchaser—<Action for 
damages for breach of contract to 
convey realty is not action to re- 
cover realty within venue statute. 
Lanb v. Staples, 166; recovery of 
purchase money paid, Rochlin v. 

Construction Co,, 448. 

Venne—aAction for damages for breach 
of contract to convey does not affect 
realty within venue statute, Lamb 
a, Staples, 166. 

Verdict—Where State’s witness repu- 
diates testimony verdict should be 
set aside when other testimony is 
insuflicient to sustain conviction. 
S. v. Ellers, 42; court has discre- 
tionary power to set aside answer 
to one issue and order partial new 
trinl. Muse v. Muse, 205; discre- 
tionary setting aside of not review- 
able, Ward v. Cruse, 3888; setting 
aside for error of law is review- 
able. Ward v. Cruse, 388: nonsuit 
may not be granted after, Ward t. 
Cruse, 888: error cured by, S. t. 
Brannon, 474; Williams v. Raines, 
452, 

Vested and Contingent Remainders— 
Trust Co. v. Waddell, 34; Bunting 
vr. Cobb, 1382: Pridgen v. Tyson, 199. 

Virginia~-Application of doctrine of 
res ipsa loquitur in that jurisdic- 
tion, Jones vt. Elevator Co., 512. 

Voluntary Nonsuit—Rochlin v. Con- 
struction Co., 448. 

Voluntary Payment—Of money may 
not be recovered. Guerry v. Trust 
Co.. 644. 

Waiver — Luther wv. Luther, 
Guerry v. Trust Co,, 644. 

Warrant—See Indictment and War- 
rant: delay of some two hours after 
arrest before procuring warrant 
held not prejudicial upon facts, S. 
tv. Pillow. 146: admission in evi- 
dence of search warrants reciting 
accusations beyond scope of prose- 
cution held error, S. v. Kimmer, 448. 

Water Systems—Right of city to take 
over water and sewer systems in 
subdivision without paying compen- 


421 ; 
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sation, Spaugh wv. Winston-Salem, Co. v. 
TOS. tate, Trust Co. v. 


Water Tower—Right of contiguous 
owners to intervene in proceedings 
to condemn land for, Raleigh v., 
Edwards, 528. 

Waters and Watercourses—Duty of 
ewher to guard against drowning of 
small children, Fitch v. Selacyn Vil- 
lage, 632. 

Whiskey—See Intoxiecating Liquor. 

Widow-—Dissent from will, Trust Co. 
v. Waddell, 454; year’s support, 
Trust Co. v. Waddell, 454; dower, 
see Dower. 

Wills—Administration of estates, see 
Executors and Administrators; con- 
tract to devise, Andcrson v. Atkin- 
son, 271; signature of testator, In 
re Will of Williams, 228; In re Will 
of Gatling, 561; holographic codicil. 
In re Will of Gatling, 581: probate, 
Anderson v, Atkinson, 271; Cop- 
pedge v. Coppedge, 747; caveat, In 
re Will of Morrow, 365; In re Will 
of Kemp, 495: In re Will of Gat- 
ling, 561; general rules of construe- 
tion, Doub v. Harper, 14; Coppedge 
nr. Coppedge, 1738: Efird vu. Efird, 
607. Woodard v. Clark, 215: Trust 
Co. v. Waddell, 454: presumption 
against partial intestacy, Trust Co. 
v. Waddell, 454; transmittable es- 
tate, Trust Co. v. Waddell, 454; 
time of vesting of estate, Trust Co. 
t. Waddell, 34; Bunting v. Cobb, 
132: Pridgen v. Tyson, 199: Jackson 
v. Langley, 248; McQueen v. Trust 
Co.. (387: devise with power of dis- 
position, Woodard v. Clark, 215: 
rule against perpetuities, McQueen 
vu. Trust Co., 737; MeQueen v, Trust 
Co., 744; restraint on alienation, 
MeQueen v. Trust Co.. 737: devises 
to a class, Trust Co. v. Waddell, 
34; Coppedge v. Coppedge, 173: es- 
tate and inheritance taxes, Trust 
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Waddell, 454; residuary es- 

Waddell, 454; 
actions to construe wills, Trust Coa. 
v. Waddell, 34; Woodard v. Clark, 
215; Coppedge v. Coppedge, TA7: 
dissent of widow, Trust Co. v. Wad- 
dell, 454. 

Wires—-Liability of power company 
for negligence in maintenance of 
wires, Deese v. Light Co., 558. 

Witnesses—Expert may invade prov- 
ince of jury in regard to matters 
Cf science, art. and skill, Bruce v. 
Flying Service, 79: in action against 
surgeon for death due to anoxia 
held jury might determine question 
‘of proximate cause without aid of 
expert testimony, Jackson v, Sani- 
tarium, 222: testimony of handwrit- 
ing expert, In re Will of Gatling, 
561; testimony of fingerprint ex- 
pert, S. v. Tew, 612; evidence com- 
petent to corroborate witness, Wood- 
ard v. Mordecai, 463: testimony 
competent solely to impeach wit- 
Ness must be introduced after wit- 
ness’ testimony, Mreeman v. Ponder, 
294; character evidence, S. v. Tei, 
612; 8. v. Minton, 716; interruption 
of witness by coughing of deputy 
sheriff. S. v. Kirkman, 670; State 
may explain matter brought by de- 
fendant on cross-examination of 
State’s witness, S. v. Minton, 716: 
defendant’s attempt to get State’s 
witness to testify falsely competent 
as implied admission of guilt, S. ¢. 
Minton, 716. 

Workmen's Compensation Act — See 
Master and Servant. 

Wrongful Death—Actions for, McHor- 
ney v. Wooten, 110; action against 
surgeon for death of patient. Jack- 
son vt. Sanitarium, 222. 

Wrongful Discharge—Employee’s ac- 
tion for, Hagan ». Jenkins, 425. 
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ADVERSE POSSESSION. 


§ 4e. Hostile Character of Possession as Against Husband and Wife. 


Adverse possession of husband’s lands does hot run against wife’s dower 
right. Gay v. Raum & Co., 878. 


§ 11. Adverse Possession of Streets or Other Public Places. 


The rnle that no statute of limitations runs against a municipality in regard 
to streets and parks dedicated to the public does not apply where the offer of 
dedication is never accepted by it, or if accepted, such streets and parks have 
been abandoned. G.S, 1-45. Lee vt. Walker, 687. 


APPEAL AND ERROR. 


§ 1. Nature and Extent of Appellate Jurisdiction of Supreme Court. 


The Supreme Court has no original jurisdiction to declare and define an 
estate conveyed by will, but is limited to ua review of the decisions of the Supe- 
rior Courts of the State. Woodard v. Clark, 215. 

There is no inherent or inalienable right of appeal from Superior Court to 
Supreme Court. Z# re Employment Security Com., 651. 


§ 2. Judgments Appealable—Premature Appeals. 


An order in personam directing defendant wife to bring the children of the 
marriage into this jurisdiction, entered in an action for divorcee and for custody 
of the children, is appealable, since if the wife delay her appeal until the final 
determination of the action she would have no election but to comply with the 
order or subject herself to contempt proceedings. Sadler v. Sadler, 49. 

Where the trial court grants a new trial limited to a single issue upon which 
he set the verdict aside as being contrary to the weight of the evidence, and 
orders that final judgment should await the result of the partial new trial, 
appeal from this order is premature and will be dismissed. Afuse v. Muse, 205. 

Appeal does not lie from interlocutory order unless substantial right would 
be lost if order is not reviewed before final judgment. Raleigh v. Edwards, 528. 


Obiter dicta in order of Superior Court is without foree, and therefore such 
provisions do not impair any substantial right and are not appealable. Jbid. 


§ 6c (2). Exceptions to Judgment or to Signing of Judgment. 


An exception to the signing of the judgment is without merit when the record 
supports the judgment. Deaton v. Deaton, 538. 


§ 6c (3). Form and Sufficiency of Exceptions to Findings of Fact. (Re- 
view of findings see hereunder, § 40d.) 


A broadside exception and assignment of error to the findings of fact and 
conclusions of law as set out in the judgment presents only whether the facts 
found support the judgment. Dillingham v. Blue Ridge Motors, 171. 

An exception to the “foregoing findings of fact” without pointing out any 
specific finding to which exception is taken is a broadside exception and is 
insufficient to challenge the sufficiency of the evidence to support the findings 
or any one or more of them. S. v. Brock, 391. 

An exception and assignment of error to the holding of the court that the 
facts set forth in the affidavit and order of the court constitute excusable neg- 
lect are sufficient to present the question whether the facts found were sufficient 
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APPEAL AND ERROR—Continued. 


to support the order setting aside the judgment under G.S. 1-220. Pate v. 
Hospital, 687. 


§ 6c (4). Form and Sufficiency of Objections and Exceptions to Evidence. 


The privilege of objecting to evidence if the.ground of objection is known is 
waived if not seasonably taken. Lambros v. Zrakas, 287. 


Where a deposition is excluded on a general objection, the objection is a 
broadside objection to the en masse contents of the deposition, and on appeal 
the Supreme Court will not pronounce a ruling upon the competency and admis- 
sibility of each of the many questions and answers contained therein, but will 
sustain objection to the exclusion of the deposition if there is sufficient compe- 
tent and relevant matter therein to render its exclusion prejudicial. Grandy 
v. Walker, 734. 


§ 6c (5). Form and Sufficiency of Objections and Exceptions to Charge. 


An assignment of error for that the court failed to apply the law to the facts 
of the case is ineffective as a broadside exception. Price v. Monroe, 666. 


§ 6c (6). Requirement That Misstatement of Evidence and Contentions 
Be Brought to Trial Court’s Attention in Apt Time. 


Iexception to misstatement of a contention must be entered in apt time. 
Williams v. Raines, 452. 


§ 8. Theory of Trial. 


A claimant may not contend in the Supreme Court for a higher priority for 
the payment of its claim than it asserted either before the receiver or the 
Superior Court on appeal, since the appeal to the Supreme Court ea necessitate 
follows the theory of the trial in the lower court. Leggett v. College, 595. 


A question not raised during the trial and not presented by exceptions duly 
taken may not be presented for the first time in the Supreme Court on appeal. 
Cotton Mill Co. v. Textile Workers Union, 748. 


§ 19. Necessary Parts of Record. 


On appeal from judgment dismissing an appeal for failure to serve statement 
of case on appeal in apt time, record containing only the judgment of dismissal, 
notice of the motion, the motion, affidavit filed, and appeal entry, is insufficient, 
there being nothing in the record to show date of termination of the term at 
which the original judgment was entered or record from which time for serving 
case on appeal may be caleulated in determining the validity of the judgment 
of dismissal. Rule of Practice in the Supreme Court 19 (1). Smoak v. New- 
ton, 451. 


§ 22. Conclusiveness and Effect of Record. 


The record on appeal imports verity, and the Supreme Court is bound by 
what it contains. Dellinger v. Clark, 419; Hagan v. Jenkins, 425; Grandy v. 
Walker, 784. 


§ 37. Scope and Extent of Review in General. 


It is the function of the Supreme Court to review alleged error and rulings 
of the trial court and not to chart the course of the lower court in advance of 
its rulings. Grandy vo. Walker, 734. 


§ 39b. Error Cured by Verdict. 


Assignments of error relating to an issue answered in appellant’s favor can 
afford no ground for new trial. Williams v. Raines, 452. 
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§ 39e. Harmless and Prejudicial Error in Admission or Exclusion of Evi- 
dence. 

The fact that expert testimony is technically in excess of the permissive 
bounds of such evidence will not be held for reversible error when it could not 
have prejudiced appellant. Bruce v. Flying Service, 79. 

Rulings of the court in the reception of evidence do not justify a new trial 
when they are not prejudicial. Lambros v. Zrakas, 287. 

The exclusion of evidence cannot be held prejudicial when the record dis- 
closes that the answer of the witness, had he been permitted to testify, would 
not have been favorable or that the witness had already testified that he had 
no knowledge of the matter. Freeman v. Ponder, 294. 

The exclusion of a single item of evidence competent only for the purpose of 
corroborating a witness on one minute point will not be held prejudicial in a 
protracted trial with voluminous testimony, since upon such record its exclusion 
could not have affected the verdict of the jury. Jbid. 

The admission of evidence over objection cannot be held prejudicial when 
evidence of the same import is theretofore or thereafter admitted without objec- 
tion. Woodard v. Mordecai, 468. 

The admission of immaterial evidence in a trial by the court under agreement 
of the parties will not be held for reversible error when its admission could 
not have affected the decision of the court. Woodard v. Mordecai, 468. 


§ 39f. Harmless and Prejudicial] Error in Instructions. 


The use of the word “plaintiff” instead of the technically correct term "“plain- 
tiff's intestate” in several portions of the charge will not be held for prejudicial 
error when the charge construed contextually could not have confused or misled 
the jury. Hansley v. Tilton, 3. 

Where there is insufficient evidence to justify the issue of contributory negli- 
gence, any error in the charge relating to this issue cannot be held prejudicial 
on defendant’s appeal. Bruce v. Flying Service, 79. 

The charge will not be held for error when it is not prejudicial when read 
contextually. Freeman v. Ponder, 294. 


Error in placing the burden upon caveators to show conjunctively the ab- 
sence of each of the essential elements of testamentary capacity held not cured 
by contextual construction with another portion of the charge correctly defining 
testamentary capacity, since upon this record the erroneous instruction was 
repeated in the last part of the charge and caveators had undertaken to show 
that testatrix was lacking in single, specific elements of mental capacity to 
make a will. In re Will of Kemp, 495. 

Failure to charge as to burden of proof on one of issues is prejudicial. 
Tippite v. R. R., 641. 


§ 40b. Matters Reviewable. 


Action of trial court in setting aside verdict in its discretion is not review- 
able; its action in doing so for error of law is reviewable. Ward v. Cruse, 388. 


§ 40c. Review in Injunction Proceedings. 


On appeal in injunction cases the findings of fact in the lower court are not 
conclusive, and the Supreme Court may review the evidence, but this wil] be 
done in the light of the presumption that the judgment and proceedings below 
were correct, with the burden on appellant to assign and show error. Clinard 
v. Lambeth, 410. 
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§ 40d. Review of Findings of Fact. (Sufficiency of exceptions to, see ante, 
§ 6c (3).) 
The findings of fact of the lower court are conelusive on appeal when sup- 
ported by evidence. Briggs v. Briggs, 450. 


§ 401i. Review of Rulings on Motions to Nonsuit. 


Where competent evidence, erroneously excluded, when considered with the 
other evidence offered by plaintiff, is sufficient to take the case to the jury, 
judgment of involuntary nonsuit will be reversed. Grandy v. Walker, 734. 


§ Sia. Law of the Case. 


Where it is determined on appeal that the evidence was sufficient to overrule 
nonsuit, the decision is the law of the case, and upon a subsequent trial nonu- 
suit is correctly denied upon evidence which, though varying in minor details, 
is substantially the same as that upon the first hearing. Bruce v. Flying Serv- 
ice, T9. 


§ 51b. Stare Decisis. 


A rule established by decisions of the Supreme Court should not be departed 
from save for clear and compelling reasons, certainly not when the prevailing 
rule is as sound and free from objectionable features as the proposed rule. 
Ward v. Cruse, 388. 


§ Sic. Interpretation of Decisions. 


The conclusion us to the law as expressed in an opinion of the Supreme Court 
is the guide and not the reasoning by which the conclusion is reached. Hagan 
v. Jenkins, 425. 


§ 52. Proceedings in Lower Court After Remand. 


Where the question of defendants’ right to nonsuit is not presented on the 
appeal, but the judgment of the lower court is modified to the extent that it 
allowed a compulsory continuance pending the determination of another action 
upon different issues pending in the Federal Court between a stranger to the 
present action and the defendants herein, the decision does not justify dis- 
missal of the action in the lower court after remand. but leaves the case pend- 
ing in substantially the same status as if the case had been submitted to a jury 
and mistrial ordered. Goldston Bros. v. Newkirk, 279. 


APPEARANCE. 


§ 2a. Acts Constituting General Appearance. 


Filing demurrer on ground that complaint fails to state cause of action is a 
general appearance. Hospital v. Joint Committee, 678. 


§ 2b. Effects of General Appearance. 
A general appearance waives any defects of service. Hospital v. Joint Com- 
mittee, 673. 
ARBITRATION AND AWARD. 


§ 1. Distinction Between Common Law and Statutory Arbitration. 


The Uniform Arbitration Act does not apply to an agreement to arbitrate 
differences under contract when the arbitration agreement is executed at the 
time of the contract, since the Act applies only to agreements to arbitrate 
executed after controversy has arisen. Skinner v. Gaither Corp., 385. 
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§ 2. Agreements as Bar to Action. 

An agreement to arbitrate all disputes, claims and questions arising in per- 
formance of the work is not an agreement to arbitrate the contract price for 
the construction of the building, and therefore action by the contractor to 
recover balance due on the contract in addition to amount due for labor and 
materials used in repairing and replacing plastering which fell, is not barred 
by the arbitration agreement as to the action for balance of contract price, at 
Jeast, and demurrer for failure of the complaint to state a cause of action is 
properly overruled. Skinner v. Gaither Corp., 385. 

An agreement to arbitrate all disputes or questions arising under a contract 
incorporated into the contract as a part thereof cannot bar either party from 
maintaining an action for breach of the contract, since the courts will not 
decree specific performance of the agreement to arbitrate either directly or 
indirectly by refusing to entertain suit prior to arbitration. Ibid. 


ARREST AND BAIL. 


§ ib. Right of Officer to Arrest Without Warrant. 


When a misdemeanor or other criminal offense is conmitted in the presence 
of an officer, he may forthwith arrest the offender without a warrant, and this 
rule applies to drunken driving. S. v. Pillow, 146. 


§ 2. Force Permissible in Making Arrest, 


Charge as to right to overcome resistance in making arrest keld without 
error in this homicide prosecution. S. v. Brannon, 474. 


§ 5. Right to Bail. 


Where there is evidence that defendant was intoxicated when he was ar- 
rested for drunken driving, a delay of some two hours in procuring a warrant 
and admitting defendant to bail fails to show any infringement of defendant’s 
constitutional rights, the matter being largely in the discretion of the officer 
and no abuse of discretion being made to appear, and the temporary incarcera- 
tion in no way depriving defendant of the benefit of any witnesses in his behalf. 
S. v. Pillow, 146. 


§ 8. Liabilities on Bail Bonds. 


The fact that a mistrial has been ordered does not relieve the defendant of 
his obligation to appear at a later term after personal notice to do so, and will 
not support his contention that he had theretofore been put in jeopardy and 
was under no obligation to appear because the court had no further jurisdiction 
over him or the case, and forfeiture of his bail may be had for his failure to 
appear at the later term. S. v. Brock, 391. 


Subsequent arrest of defendant on a capias and the filing of a new bond does 
not relieve the surety on the previous bond of liability for failure of defendant 
to appear as required by law. Ibid. 


ARSON. 
§ 1. Intent. 

The burning or procuring to be burned a dwelling house must be done will- 
fully and wantonly, or for a fraudulent purpose, in order to constitute the 
offense defined by G.S. 14-65, and therefore an instruction to the effect that the 
jury was required to find beyond a reasonable doubt only that the dwelling was 
burned and that it was burned at the instance or request of defendant, must 
be held for prejudicial error. S. v. Cash, 292. 
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ASSAULT. 


§ 13. Sufficiency of Evidence and Nonsuit. 


Circumstantial evidence held sufficient to show that defendant was present 
and gave active encouragement to perpetrator of assault. S. v. Holland, 354. 


ASSOCIATIONS. 


§ 1. Nature and Existence. 


At common law, an unincorporated association is but a body of individuals 
acting together, and has no legal entity or existence independent of its mem- 
bers, and therefore may not take, hold, or transfer property, or sue or be sued. 
Stafford v. Wood, 622. 


§ 5. Actions, 


Under the provisions of G.S. 1-97 (6) any unincorporated association, includ- 
ing an unincorporated labor union, whether resident or nonresident, which does 
business in North Carolina by performing any of the acts for which it was 
formed, is subject to suit as a separate legal entity, and may be served with 
process in the manner prescribed by the statute. Stafford v. Wood, 622. 


If labor union does in this State acts for which it was organized it is subject 
to service of process under G.S. 1-97 (6). Ibid. 


ATTORNEY AND CLIENT. 


§ 7. Duties and Liabilities to Client. 


An attorney, since he oceupies a fiduciary relationship, will not be allowed, 
as a matter of public policy, to represent both parties in an adversary proceed- 
ing, and a judgment or decree so affected will be set aside upon motion in the 
eause. Hall v. Shippers Express, 38. 


AUTOMOBILES. 


§ 8c. Starting and Turning. 


The statutory requirement that a motorist upon hearing a siren must drive 
his vehicle to the right side of the street and stop, G.S. 20-157, does not relieve 
such motorist of the duty to ascertain before turning to his right that such 
movement can be made in safety or the duty to signal any vehicle approaching 
from his rear, G.S. 20-154. Anderson v. Office Supplies, 142. 


§ 8d. Stopping, Parking and Lights. 


Complaint alleged that plaintiff’s car struck defendant’s unlighted truck 
parked on highway, that while plaintiff was in dazed condition from injuries, 
he walked out into highway and was struck by another car. Held: Not demur- 
rable on ground of want of proximate cause in that injury could not have been 
anticipated, or on the ground of independent intervening acts of third person. 
Hall v. Coble Dairies, 206. 


Evidence that defendant, driving without proper tail lights, suddenly stopped 
on highway without giving signal, resulting in rear-end collision, held for jury 
on issues of negligence and contributory negligence. Powell v. Lleyd, 481. 

Plaintiff may not be charged with contributory negligence as a matter of 
law merely because of failure to stop when the lights of oncoming traffic par- 
tially blind him and interfere with his vision of the road ahead. Ibid. 
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§ Si. Intersections. 

It is unlawful for a motorist to fail to stop in obedience to a highway sign 
before entering upon an intersection with a through street, and while such 
failure does not constitute negligence or contributory negligence per se, it is 
evidence to be considered with other evidence in the case upon the issue of 
negligence or contributory negligence, as the case may be. Johnson v. Bell, 522. 


The operator of an automobile along a through street who has knowledge 
that signs had been erected along the intersecting street requiring motorists 
thereon to stop before entering the intersection, is entitled to assume, and to 
act upon the assumption, even to the last moment, that the operator of a vehicle 
on the servient street will stop in obedience to the sign before entering the 
intersection. ITbdid. 

Where two vehicles are traveling in opposite directions along the same street 
and meet as one of them attempts to make a left turn at an intersection, the 
rules relating to the entering upon the intersection from a side street are not 
applicable, G.S. 20-155 (a), but the applicable statutes are G.S. 20-155 (b) and 
G.S. 20-154. Fowler v. Atlantic Co., 542. 

The collision in suit occurred when defendant's vehicle, first entering the 
intersection, attempted to turn left without giving the statutory signal and hit 
plaintiff’s vehicle, which had been traveling in the opposite direction along the 
Same street, as it had been brought to a standstill six feet within the inter- 
section. Held: Conflicting evidence as to whether plaintiff’s driver, in the 
exercise of due care, should have seen defendant’s vehicle in the act of turning 
in time to have stopped short of the intersection and thus avoided the collision, 
takes the case to the jury upon the issue of plaintiff’s contributory negligence. 
Ibid. 

Evidence tending to show that plaintiff was first in intersection held for jury 
on issue of negligence. Donlop v. Snyder, 627. 

That defendant’s car approached intersection from plaintiff’s right at ap- 
proximately same time field not sole reasonable inference from evidence. Jbid. 


§ 9b. Lights. 

Instruction that driving vehicle wider than eighty inches at nighttime with- 
out having clearance lights burning is negligence per se, held without error. 
Hansley v. Tilton, 3. 


§ 14a. Passing Vehicles Traveling in Same Direction—Traffic Lanes. 


Where half of a street at an intersection is marked for three lanes of traffic, 
the left lane for left turns, the center lane for through traffic and the right 
lane for right turns, a motorist traveling in the center lane may assume that 
a vehicle standing in the left. lane awaiting change of the traffic signal, will 
turn left, G.S. 20-153, and has the right and duty to pass such vehicle on its 
right, since G.S. 20-152 does not apply in such circumstance. Anderson v. 
Ofiice Supplies, 142. 


§ 14b. Passing Vehicles Traveling in Same Direction—on Curves. 


Neither G.S. 20-150 (b) nor G.S. 20-150 (d) applies unless the driver is pro- 
ceeding upon a curve, in which event if the curve is marked by a center line the 
driver is forbidden to drive to the left thereof, and if the curve is not so marked 
he may not drive to the left of the highway to pass an overtaken vehicle unless 
his view is unobstructed for a distance of 500 feet. Walker v. Bakeries Co., 440. 


Where there is conflicting evidence as to whether the accident occurred on 
a curve and whether there was a center line on the highway, an instruction to 
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the effect that if plaintiff had an unobstructed view for 500 feet or more the 
law did not prohibit him from driving to the left of the center line, must be 
held for prejudicial error. Jbdid. 


Although G.S. 20-150 (b) and G.S. 20-150 (d) are designed primarily to pre- 
vent a vehicle, in passing an overtaken vehicle, from colliding with another 
vehicle approaching from the opposite direction, the statutes are germane in 
an action involving a collision between overtaking and overtaken vehicles, since 
the driver of the overtaken vehicle is not required to anticipate that the other 
vehicle will attempt to pass in violation of statute. Ibid. 


§ 18a. Pleadings in Auto Accident Cases. 


Complaint held not demurrable on ground that on facts alleged injury was 
not foreseeable or ground that injury resulted from independent acts of third 
person. Hall v. Coble Dairies, 206. 


§ 18b. Negligence and Proximate Cause. 


That plaintiff, in dazed condition from injuries resulting from defendant’s 
negligence, should walk out on highway and be struck by another car held not 
unforeseeable so as to negate proximate cause. Hall v. Coble Dairies, 206. 


§ 18d. Concurring and Intervening Negligence. 


A complaint alleging that immediately after a collision caused by the negli- 
gence of the intestate of one defendant, and while plaintiff was injured and 
unable to extricate berself from the ear in which she was riding, another de- 
fendant negligently ran his truck into the rear of her car causing further 
injury, and that shortly thereafter the third defendant ran into the side of the 
car in which she was riding as it was standing tinmobilized sidewise on the 
road causing further injuries to plaintiff, and that the defendants were jointly, 
concurrently and successively negligent in proximately causing plaintiff’s inju- 
ries, ig held good as against demurrer for misjoinder of parties and causes, 
since the complaint alleges a sequence of events which successively, concur- 
rently and jointly produced plaintiff’s injuries, for which defendants may be 
held Hable as joint tort-feasors. Barber v. Wooten, 107. And, of course, are 
jointly liable for death of another passenger killed in the accident. McHoney 
v. Wooten, 110. 

Plaintiff, in dazed condition from injuries resulting from defendant’s negli- 
gence, walked out on highway and was struck by another ear. Held: Defend- 
ant’s negligence was not insulated, since his negligence acted through normal 
response and continued up to time plaintiff was struck. Hall v. Coble Dairies, 
206. 


§ 18h (2). Sufficiency of Evidence and Nonsuit on Issue of Negligence. 


Evidence favorable to plaintiff tending to show that defendant drove a school 
bus after dark on the approaches to a narrow bridge at thirty-seven miles per 
hour without clearance lights indicating the width of the bus, and that, in 
attempting to clear the bridge ahead of a vehicle approaching from the opposite 
direction, defendant pressed his accelerator to the floor and met the other 
vehicle near his end of the bridge, failed to keep the bus to its right so as to 
give such other vehicle one-half the traveled portion of the bridge as near as 
possible, and struck the ear, is held sufficient to be submitted to the jury on the 
question of defendant’s negligence and proximate cause. JIansley v. Tilton, 3. 


Whether defendant was guilty of actionable negligence in failing to bring 
vehicle to stop before entering intersection with through street Aeld for jury. 
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Johnson v. Bell, 522. Evidence that defendant was driving at nighttime with- 
out tail lights and stopped without signal held for jury on issue of negligence. 
Powell v. Lloyd, 481. 


Whether defendant was guilty of actionable negligence in failing to bring 
vehicle to stop before entering intersection with through street held for jury. 
Johnson v. Bell, 522. Evidence that defendant was driving at nighttime with- 
out tail lights and stopped without signal fhe/d for jury on issue of negligence. 
Powell v. Lloyd, 481. 


Evidence that defendant turned left at intersection in front of plaintiff’s car, 
without giving statutory signal, resulting in collision with plaintiff's vehicle, 
which was traveling in opposite direction, /cild for jury on issue of negligence. 
Fowler v. Atlantic Co., 542. 


Evidence tending to show that plaintiff was first in intersection held for jury 
on issue of negligence. Donlop v. Snyder, 627. 


§ 18h (3). Nonsuit on Ground of Contributory Negligence. 


Defendants’ evidence of negligence on the part of plaintiff’s intestate in the 
operation of his car upon a narrow bridge, causing the collision between intes- 
tate’s car and the bus driven by defendant, cannot justify nonsuit when in 
conflict with plaintiff's evidence. Hansley v. Tilton, 8. 


Evidence in this case tending to show that a police officer, in attempting to 
control traffic, was driving at a speed up to thirty-five miles per hour with his 
siren sounding and was injured when a vehicle standing in a lane of traffic 
for a left turn suddenly turned to its right, causing the collision in suit, is held 
not to show contributory negligence as a matter of law. Anderson v. Office 
Supplies, 142. 

Evidence held not to show contributory negligence as matter of law on part 
of motorist hitting vehicle that had stopped before him on highway. Povrvell 
v. Lloyd, 481. Evidence held not fo show contributory negligence as matter of 
law on part of motorist hitting vehicle turning left at intersection. Fowler v. 
Atlantic Co., 542. Whether plaintiff was guilty of contributory negligence in 
driving along through street without slackening speed at intersection held for 
jury. Johnson v. Bell, 522. 


That defendant's car approached intersection from plaintiff’s right at ap- 
proximately same time held not sole reasonable inference from evidence. 
Donlop v. Snyder, 627. 


§ 20b. Imputing Negligence to Passenger. 


Guests in a car who have no control over its movements are not responsible 
for the negligence of the driver. Price v. Monroe, 666. 


§ 21. Actions by Guests and Passengers——Parties Liable. 


Defendant was the owner of a truck involved in a collision with a car. A 
passenger in the car sued defendant. Held: Defendant was entitled to allege 
that the negligence of the driver of the car was the sole proximate cause of the 
accident and also that the negligence of the driver of the car was concurrent, 
and have the driver of the car joined for contribution. Read v. Roofing Co., 
273. 


Passengers may hold city liable for unguarded excavation notwithstanding 
negligence of driver provided driver’s negligence did not insulate city’s negli- 
gence. Price v. Monroe, 666. 


788 ANALYTICAL INDEX. [234 


AUTOMOBILES—Continucd. 


§ 24%b. Actions Against Owner—Parties. 


Where the driver of a car is killed in a collision with a truck, the truck 
owher may sue the owner of the car individually on the theory of respondeat 
superior or, when the car owner has qualified as administrator of the driver, 
as administrator, either jointly or separately. Hvans v. Morrow, 600. 


Where the injured party elects to sue the administrator of the tort-feasor in 
his individual capacity upon the theory of respondcat superior and not in his 
capacity as administrator, the defendant is bound by plaintiff’s election, and is 
powerless in law to compel plaintiff to sue him in his representative capacity. 
Ibid. 


§ 24%c. Actions Against Owner—Declarations of Driver. 


Where the owner of a vehicle is sought to be held solely on the doctrine of 
respondeat superior, a declaration of the driver immediately after the accident 
which tends to establish negligence on the part of the driver is competent, and 
since such negligence will be imputed to the master when the doctrine is appli- 
cable, the fact that such declaration is admitted only as against the driver does 
not affect the result as to the master. Anderson v. Office Supplies, 142. 


§ 28a. Homicide—-Culpable Negligence. 


Where the violation of the provisions of G.S. 20-140 is committed in such a 
reckless and careless manner as to evince a complete and thoughtless disregard 
for the rights and safety of others, it amounts to culpable negligence, and when 
such violation proximately results in the death of another, it constitutes man- 
slaughter or even murder, dependent upon the degree of negligence. S. v. 
McLean, 288. 


§ 28e. Homicide—Sufficiency of Evidence and Nonsuit. 


Evidence tending to show that a person was riding on the running board of 
defendant’s car with defendant's knowledge and acquiescence, that defendant 
drove the car forty to fifty miles per hour along a dirt road through a cloud 
of dust of sufficient density to interfere with his vision, swinging his car back 
and forth across the highway, and that the car sideswiped another car travel- 
ing in the opposite direction, in which collision the passenger on the running 
board was fatally injured, is held sufficient to be submitted to the jury in a 
prosecution for manslaughter, irrespective of the question of defendant’s in- 
toxication even though it may have been a contributing factor in defendant’s 
reckless driving, since defendant in the exercise of ordinary prevision could 
have foreseen that the passenger on the running board might be seriously 
injured or killed as a result of such reckless operation cf the car, regardless 
of whether it came into contact with another vehicle or not. S. v. McLean, 283. 


§ 30d. Prosecutions for Drunken Driving. 


Evidence of defendant’s guilt of drunken driving keld sufficient to overrule 
his motion for nonsuit. WS. v. Pillow. 146; 8S. v. Kirkman, 670. 


AVIATION. 


§ 7. Injury to Gratuitous Passengers. 

In an action to recover for death of a gratuitous passenger in an airplane 
killed as a result of an accident allegedly caused by the negligence of the pilot, 
it is competent for expert witnesses who saw the accident and were personally 
familiar with the type of plane used, to testifv that in their opinion the acci- 
dent was caused by the pilot’s attempt to make more turns in the spin than 
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were safe from the altitude attained, since the testimony relates to composite 
facts based upon the witnesses’ knowledge, skill and experience as experts from 
observation of the movements and actions of the airplane, and comes within an 
exception to the rule that opinion evidence may not invade the province of the 
jury. Bruce v. Flying Service, 79. 

In an action to recover for the death of a gratuitous passenger in an air- 
plane upon allegations that the fatal accident was caused by negligence of the 
pilot, defendant’s allegations that the fatal maneuver was inherently dangerous 
and that intestate acquiesced in the operation of the plane cannot justify the 
submission of the issue of contributory negligence to the jury when all the evi- 
dence is to the effect that the maneuver was not dangerous when properly done 
and that under the circumstances even an experienced pilot should not have 
attempted, while a passenger, to have interfered with the controls during the 
maneuver by the pilot in command. Ibid. 


BAILMENT. 


§ 4. Care and Custody of Property. 


Ordinarily a bailee is not liable for loss or damage to the property bailed 
unless he is at fault, and therefore a provision of the contract that the bailee 
should not be liable for theft or destruction of the property by fire is a provi- 
sion relieving the bailee from liability for his own negligence. Ins. Asso. v. 
Parker, 20. 


The duty of a bailee to exercise due care to protect the property bailed 
against loss, damage or destruction, is a duty imposed by law from the relation- 
ship of the parties and not a duty implied under the bailment contract, and a 
breach of this duty gives rise to an action in tort for negligence rather than 
one on the contract. Ibid. 


Proprietor of public parking lot may not contract against liability for negli- 
gence resulting in loss of car by fire or theft. Jbid. 


BASTARDS. 


§ 1. Willful Failure to Support—Elements of Offense. 


In a prosecution under G.S. 49-1, 49-2, the State must not only show that 
defendant is the father of the child and has neglected and refused to support 
it, but also that such refusal is willful, i7.e., intentional and without just cause, 
excuse or justification. and this element of the offense cannot be supported by 
evidence of willful failure supervening between the time the charge was laid 
and the time of trial. S. v. Sharpe, 154. 


§ 6. Sufficiency of Evidence and Nonsuit in Bastardy Prosecutions. 


Evidence that defendant acknowledged paternity of prosecutrix’ child by 
paying an obstetrician before the child’s birth, and by paying the hospital bill 
incidental to the child’s birth, and by furnishing prosecutrix money for baby 
clothes, etc.; is sufficient to be submitted to the jury on the issue of paternity. 
S. v. Sharpe, 154. 


Evidence tending to show that defendant furnished certain sums to pay the 
hospital bill incident to the birth of prosecutrix’ child and gave prosecutrix 
money for clothes for the child, without evidence that the amount furnished 
was inadequate as of that time, and that upon her later statement that she 
would have to have more money, promised to provide more, is held insufficient 
to support the issue of defendant’s willful failure and refusal to support the 
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child, evidence of prosecutrix’ demand and defendant’s refusal to provide sup- 
port after the issuance of the warrant being incompetent upon the issue. Jbid. 


BOUNDARIES. 


§ 1. General Rules for Ascertainment of Boundaries. 

While the location of boundaries is a question of fact for the jury, what are 
the boundaries is a question of law for the court, it being for the court to con- 
strue its terms as to what land the deed intended to cover, and to this end the 
court may correct an inadvertence when it plainly appears upon the deed itself. 
Moore v. Whitley, 150. 


§ 2. General and Specific Descriptions. 

The specific description in a deed controls the general description and it is 
only where the specific description is ambiguous or insufficient or reference is 
made to a fuller and more accurate description, that resort may be had to the 
general description. Jfoore v. Whitley, 150. 


§ 3c. Reversing Calls. 

Ordinarily a line should be run in its regular order from a known beginning, 
and it is only when a corner cannot be ascertained by running forward and may 
be fixed with certainty by running reversely that the call may be reversed. 
Plemmons v. Cutshall, 506. 


§ 5a. When Evidence Aliunde Is Competent. 

Description of land in a deed must be certain in itself or capable of being 
reduced to certainty by matters aliunde pointed out in the deed itself. Plem- 
mons v. Cutshall, 506. 


8 Sh. Location of Corners of Contiguous Tracts. 

A deed describing the land by reference to corners and lines of the adjacent 
lands is sufficient to admit proof of such adjacent corners and lines, the call 
for another's line being considered one to a natural boundary, and the best 
evidence thereof being the record of a deed covering such corners, or lines 
followed by the fitting of the description to the land in accordance with appro- 
priate rules. Plemmons v. Cutshall, 506. 


§ 6. Nature of Processioning Proceeding. 


In a processioning proceeding, what constitutes the true dividing line is a 
question of law for the court, its location is a question of fact for the jury 
under correct instructions based upon competent evidence. Plemmons tv. Cut- 
shall, 506. 

Question of title is not involved. Jbid. 


§ 9. Burden of Proof in Processioning Proceeding. 


The burden of proof on the issue as to the true location of the dividing line 
is upon petitioners. Plemmons v. Cutshall, 506. 


8 10. Nonsuit and Directed Verdict. 


A. processioning proceeding may not be disinissed as in case of nonsuit, but 
peremptory instructions may be requested in appropriate cases. Ibid. 


§ 11. Issues in Processioning Proceeding. 


Where in a processioning proceeding each side admits that the other owns 
adjoining land, and respondents further adver adverse possession of the land 
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owned by them, held no issue of title is raised, the sole issue being as to the 
true location of the dividing line between the lands of the respective parties. 
Ibid. 


BURGLARY. 


§ 10. Competency and Relevancy of Evidence. 


In a prosecution for breaking and entering and larceny, the admission in 
evidence of search warrants reciting the theft of articles not recovered and 
reciting affiants’ belief that they were concealed on the premises of defendants, 
which recitals are not in corroboration of the testimony of the affiants upon 
the trial, keld prejudicial. S. v. Kimmer, 448. 


CARRIERS. 
§ 5. Franchises. 


Chap. 1132, Session Laws of 1949, has no application in determining the 
validity of an order of the Utilities Commission entered 30 July, 1947. Utilities 
Com. v. Coach Co., 489. 


Under the provisions of Chap. 440, Session Laws of 1933, amending Chap. 
136, Session Laws of 1927 (G.S. 62-105 (f)), the Utilities Commission has juris- 
diction upon a showing of public convenience and necessity therefor to grant 
to a city bus carrier authority to operate over a public highway for a distance 
of .7 of a mile outside the city, without finding that the operations of an inter- 
urban bus company under franchise along said highway were not providing 
sufficient service, or that thirty days notice had been given it and it had failed 
to provide the service required by the Commission. Jbid. 


What constitutes public convenience and necessity is primarily an adminis- 
trative question and involves determination, among other things, of whether 
there is a substantial public need for the service, whether existing carriers 
meet this need, and whether it would impair the operation of existing carriers 
contrary to the public interest. Jbid. 


An accepted franchise creates a contractual relation under which, in consid- 
eration of the granting of the privilege, the grantee usually obligates itself to 
express conditions and stipulations as to the standard of service, etc. Cab Co. 
v. Charlotte, 572, 


City may not levy franchise tax on taxicabs. Ibid. 


CONSPIRACY. 
§ 1. Civil Conspiracy. 


An action for civil conspiracy lies when there is an agreement between two 
or more individuals to do an unlawful act or to do a lawful act in an unlawful 
way, resulting in injury inflicted by one or more of the conspirators pursuant 
to the common scheme. Muse vu. Morrison, 195. 


§ 2. Actions for Civil Conspiracy. 


Civil liability of conspirators is joint and several, and each conspirator is 
deemed a party to every act done by any of them in furtherance of the common 
design. Muse v. Morrison, 195. 

Complaint held sufficient to allege civil conspiracy among defendants, mem- 
bers of licensing board and town clerk, ete., to deprive plaintiff of livelihood 
as journeyman plumber. Jbid. 
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§ 3. Nature and Elements of Criminal Conspiracy. 


A criminal conspiracy is an agreement between two or more individuals to 
do an unlawful act or to do a lawful act in an unlawful manner, the crime 
being the illegal agreement and not its execution. S. v. Parker, 236. 


§ 5. Competency of Evidence. 


While the acts and declarations of one conspirator in furtherance of the 
unlawful agreement is competent against the coconspirator, the existence of the 
conspiracy and defendant’s participation therein at that time must be estab- 
lished by evidence aliunde, and in the absence of such evidence such declara- 
tions are incompetent as hearsay. S. v. Benson, 263. 


§ 6. Sufficiency of Evidence and Nonsuit in Prosecutions for Conspiracy. 


While a criminal conspiracy may be shown by circumstantial evidence, evi- 
dence tending to show merely that defendant was guilty of a criminal offense, 
but leaves in the realm of conjecture the question of his unlawful agreement 
with others to commit the offense, nonsuit on the charge of conspiracy should 
be granted. S. v. Parker, 236. 


Evidence failing to show defendant’s connection with violation of prohibi- 
tion law by defendant’s employee held insufficient to withstand nonsuit. S. v. 
Benson, 263. 


CONSTITUTIONAL LAW. 


§ 11. Scope of Police Power in General. 


The constitutional inhibition on the part of the several states to regulate 
interstate commerce is subject to exception where the regulations are in the 
exercise of the police power reserved to the several states, but in order to come 
within the exception it is necessary that the exercise of the police power be real 
and bona fide and accomplished in some plain, appreciable and appropriate 
manner an objective within the police power, and that its bearing upon inter- 
State commerce be incidental thereto. Art. I, Sec. 8, clause 3, of the Constitu- 
tion of the United States. S. v. Mobley, 55. 


A statute requiring the posting of bond in each and every county in which a 
photographer does business in this State through canyassers, solicitors or 
agents who issue coupons for photographie products, which bond should be 
liable for any loss or damage by reason of the failure of the photographer or 
its soliciting agent to fully perform: any contract, representation or obligation 
in connection with the sale of any coupon, cannot be upheld as a burden on 
interstate commerce incidental to the exercise of a police regulation designed 
to prevent frauds, since the bonding requirement has no substantial relation 
to the prevention of frauds, but places a direct and unwarranted burden upon 
interstate commerce. Ibid. 

While the regulation of peaceful strikes in industries engaged in interstate 
commerce is in the exclusive jurisdiction of the Federal Government, 29 USCA. 
section 141, et seq., our State Court in the exercise of the State’s inherent 
police power has jurisdiction of an action to restrain mass picketing, obstruct- 
ing or interfering with factory entrances, and the threatening and intimidation 
of employees in the conduct of a strike. Erwin Mille v. Textile Workers Union, 
321: Cotton Mill Co. v. Tertile Workers Union, 545. 


§ 17. Exclusive Emoluments and Privileges. 


Ch. 1078, Session Laws of 1949 (G.S. 97-53 (26)), which provides that as to 
active firemen of cities and towns of the State heart disease is an occupational] 
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disease per se and thus dispenses with the necessity of proof of a causel con- 
nection between heart disease and the employment, is held unconstitutional as 
providing separate and exclusive emoluments or privileges to the group speci- 
fied not accorded to other municipal employees or to employees in private indus- 
try, in contravention of Art. I, sec. 7, of the State Constitution. Duncan v. 
Charlotte, 86. 


§ 21. Due Process of Law; Law of the Land—What Constitutes Due 
Process. 


Art. I, sec. 17, of the Constitution of N. C., guarantees a litigant in every kind 
of judicial proceeding the right to an adequate and fair hearing before an 
impartial tribunal where he may contest the claim set up against him and be 
allowed to meet it on the law and on the facts, and show if he can that it is 
unfounded. In re Estate of Edwards, 202. 


§ 28. Full Faith and Credit to Foreign Judgments. 


Husband invoking jurisdiction of sister state is bound by its decree awarding 
custody of children. Sadler v. Sadler, 49. 


Decree for support of child of marriage is enforceable here as to installments 
due, and is not subject to modification here. Laughridge v. Lovejoy, 663. 


§ 29. Distinction Between Interstate and Intrastate Commerce. 


The solicitation of orders by an agent in this State is an integral part of 
interstate commerce when the filling of the orders and the delivery of the goods 
require their transportation to this State from another state, especially where 
the orders are subject to acceptance or rejection by the out of state principal. 
S. v. Mobley, 35. 


Where agents solicited business in this State, taking a dollar deposit entitling 
the customer to one unmounted photograph subject to the right of the photog- 
rapher to accept or reject orders, and the pictures are taken here but the pro- 
cessing of the pictures is done at the photographers’ out of state plant, the 
proofs returned here and delivered to the customer by another agent who takes 
any orders for additional photographs, which are mailed to the customer direct 
from the out of state plant, held: The solicitation of such orders is an integral 
part of interstate commerce. Ibid. 


§ 31. Transactions Constituting Burden on Interstate Commerce. 


The fact that a statute applies alike to all the people whether within or 
without the boundaries of the State is not determinative of whether it places 
an undue or discriminatory burden upon interstate commerce, but such statute 
may be discriminatory in applying to only one branch of a business or in im- 
posing sanctions having no relationship to the volume of business transacted. 
S. v. Mobley, 5d. 


Statute requiring bond of photographers soliciting business through agents 
held void as to interstate business as discriminatory burden on interstate com- 
merce, and cannot be upheld as exercise of police power to prevent fraud. Jbid. 


CONTEMPT OF COURT. 


§ 2a. Contempt of Court in General. 

A proceeding for contempt under G.S. 5-1 and a proceeding as for contempt 
under G.S. 5-8 are distinct, the first relating to acts or omissions having a direct 
tendency to interrupt the proceedings of the court or to impair the respect due 
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its authority, and the latter to acts or neglects tending to defeat, impair, im- 
pede, or prejudice the rights or remedies of a party to an action pending in the 
court, the distinction being important because of difference in procedure, pun- 
ishment and the right of review. Luther v. Luther, 429. 


§ 2b. Willful Disobedience of Court Order. 


Where a temporary order is issued against defendants and also against all 
others to whom notice and knowledge of its contents might come, such others 
who violate its provisions after notice and knowledge of the contents of the 
order may be held in contempt to the same extent as if they had been formally 
served. Ervin Mills v. Textile Workers Union, 321. 

Original parties who are served with summons, complaint, and temporary 
restraining order and order to show canse, May not contend that they had no 
notice of the restraining order at the time their alleged acts of contempt were 
committed. Cotton Mill Co. v. Textile Workers Union, TA48. 


§ 2d. Acts Tending to Delay, Impair or Prejudice Rights or Remedies of 
Party to Action Pending in the Court. 


Where the parties to litigation agree to a settlement, but one of them refuses 
to sign the consent judgment embodying the terms of the agreement, such party 
may not be held as for contempt under G.S. 5-8, since such party is not a person 
selected or appointed to perform a ministerial or judicial service. Luther v. 
Luther, 429. 


In a suit for alimony without divorce the parties agreed to settlement. There- 
after plaintiff wife refused to sign the consent judgment incorporating the 
agreement, which included relinquishment of her dower. Held: She may not 
be held as for contempt in refusing to sign the judgment, since parol promises 
to surrender dower are unenforceable, G.S. 22-2, and since contracts between 
husband and wife made during coverture must be reduced to writing and ad- 
judged not to be injurious to the wife, G.S. 52-12, G.S. 52-13, and therefore she 
eannot be held guilty of misconduct in refusing to execute a contract outlawed 
by the Legislature. Jbid. 


Contelpt proceedings will not be entertained at the instance of a person 
attempting to coerce his adversary into making a contract. Ibid. 
A breach of contract, even though it be a refusal to signa a consent judgment 


embodying settlement of matters in litigation, cannot be held punishable as 
for contempt under G.S. 5-8. Ibid. 


§ 4. Orders to Show Cause. 


An order to show cause why named persons should not be held in contempt 
of court for willful violation of a court order is not required to be based upon 
a petition, but such order may be issued upon affidavit or other verification 
charging violation of the order. Hricin Mills v. Tertile Workers Union, 321. 


§ 7. Appeal and Review. 


Punishment for refusing to sign a consent judgment upon the court's finding 
that the consent judgment incorporated the agreement of the parties to settle 
the matters in litigation and that the refusal to sign same consituted miscon- 
duct by which the rights or reinedies of the other party were defeated, im- 
paired, delayed or prejudiced, is a punishment as for contempt under G.S. 5-8, 


and is appealable, G.S. 5-2 having no application. Luther v. Luther, 429. 


The payment of a tine imposed in proceedings as for contempt to prevent 
having to go to jail is not a waiver of the right to appeal from the order. Jbid. 
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The tindings of fact of the judge in contempt proceedings, when supported 
by any competent evidence, notwithstanding that incompetent evidence may 
have been admitted also in support thereof, are binding and conclusive on 
appeal. Cotton Mill Co. v. Tertile Workers Union, 545. 

Respondents are entitled to appeal from judgment for contempt not com- 
mitted in the immediate presence of the court. Jbid. 


CONTRACTS. 


§ 1. Nature and Essentials in General. 
A contract is an agreement, upon a sufficient consideration, to do or not to 
do a particular thing. Campbell v. Campbell, 188. 


§ Ze. Contracts Against Public Policy. 

Under the fundamental freedom to contract, a party may stipulate against 
liability for his own negligence provided such provision is not violative of law 
or contrary to some rule of public policy. Jns. Asso. v. Parker, 20. 

Operator of public parking lot may not contract against negligence resulting 
in loss of car by theft or fire. Jbid. 


§ 9. Entire and Divisible Contracts. 


Where contract is entire, breach of material provision entitles other party to 
restore status quo ante and recover his consideration. IfecLawhon v. Briley, 
394. 


§ 19. Parties Who May Sue. 


Person not a party to contract may sue for injury proximately resulting from 
negligent breach of duty arising out of the contract. Jones v. Elevator Co., 512. 


CONVICTS AND PRISONERS. 


§ 1. Status and Rights in General. 

A person sentenced to imprisonment for a term of years retains his property 
rights unless otherwise provided by statute, the doctrine of civiliter mortuus 
not being recognized in this State. Bullock vu. Insurance Co., 254. 


CORPORATIONS. 


§ 8. Stockholders—Rights and Powers in General. 

The majority stockholders of a corporation exercise complete control, but 
such power imposes the correlative duty to protect the interests of minority 
stockholders, in relation to whom they occupy a position in the nature of a 
fiduciary. Gaines v. Mfg. Co., 340. 


§ 10. Stockholders—Right to Sue Corporation. 

A stockholder may maintain an action against the corporation to redress a 
corporate wrong when he alleges facts sufficient to show that he has exhausted 
all reasonable efforts to obtain relief within the corporate management. Gaines 
v. Mfg. Co., 331. 


§ 12. Issuance of Stock. 

Allegations of a minority stockholder to the effect that the corporation had 
i large surplus, including cash sufficient to pay an outstanding obligation of 
the corporation, that additional capitalization was not necessary, and that the 
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majority stockholders had passed a resolution authorizing the issuance of addi- 
tional stock to pay the outstanding obligation with pre-emptive rights to the 
then stockholders to purchase the additional stock proportionately, but that 
plaintiff was financially unable to exercise his pre-emptive right. that the issu- 
ance of such additional stock would greatly decrease the book value of his 
stock to his irreparable injury and that the majority stockholders were acting 
arbitrarily for the sole purpose of “freezing” plaintiff out of his just rights, 
is held sufficient to state a cause of action as against demurrer of the majority 
stockholders. Gaines v. Mfg. Co., 340. 


Where, in a minority stockholder’s suit to restrain the corporation and the 
majority stockholders from issuing additional stock, the conflicting evidence 
raises a serious controversy as to whether additional capitalization was neces- 
sary or whether the issuance of the additional stock was authorized by defend- 
ants arbitrarily for the sole purpose of “freezing” plaintiff minority stockholder 
out of his lawful interest in the corporation, the temporary order is properly 
continued to the hearing. TJbdid. 


§ 16. Surplus, Dividends and Working Capital. 


Granting that the stockholders of a corporation have the discretionary power 
to set aside any part of its earned surplus for working capital, G.S. 55-115, such 
discretion is not unlimited but must be exercised in good faith and not in arbi- 
trary disregard of the rights of minority stockholders, and courts of equity 
may grant relief against arbitrary action resulting in injury to minority stock- 
holders, even in the absence of actual fraud, since it amounts in effect to a 
breach of trust. Gaines v. Mfg. Co., 381. 


Allegations in an action by a minority stockholder alleging that the corpora- 
tion had a large earned surplus, that the majority stockholders passed a resolu- 
tion setting aside the entire surplus as working capital and authorizing the 
issuance of additional stock in a large amount, and that the action was arbi- 
trary and taken for the single purpose of defeating the minority stockholder’s 
right to dividends and to lessen the book value of his stock and ‘freeze’ him 
out of his rightful interest in the corporation, together with allegations of fact 
disclosing that plaintiff had exhausted all efforts to obtain relief from within 
the corporation, is held sufficient to state a cause of action, and demurrer 
thereto is properly overruled. Jbdid. 


COURTS. 


§ 2. Jurisdiction and Powers in General. 


A court must observe the limits of its own authority, and stay or dismiss a 
legal proceeding of its own motion in case it lacks power to try the cause. 
Stafford v. Wood, 622. 


§ 4a. Superior Courts—Appellate Jurisdiction in General. 


There is no inherent or inalienable right of appeal from an inferior court to 
a Superior Court or from a Superior Court to the Supreme Court. Jn re Em- 
ployment Security Com., 651. 


§ 4e. Superior Courts—Appeals from Administrative Boards or Commis- 
sioners. 


Right of appeal from administrative agencies or special statutory tribunals 
is purely statutory, and the statutory requirements are mandatory and not 
directory and must be complied with to avoid dismissal. In re Employment 
Security Com., 651. 
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§ 5. Jurisdiction After Orders or Judgments of Another Superior Court 
Judge. 
Order appointing a receiver by a court of competent jurisdiction in a pro- 
ceeding regular upon its face may not be interfered with by order of another 
Superior Court judge. Hall v. Shippers Express, 38. 


§ 12. Conflict of Laws—Federal and State Courts. 


Under the power of the Federal Government to borrow money, its regulations 
control title and succession by survivorship of Federal Savings bonds irrespec- 
tive of the succession laws of the State. Federal Constitution, Art. I, Sec. 8, 
Clauses 2 and 18. Watkins v. Shaw, 96. 

While the regulation of peaceful strikes in industries engaged in interstate 
commerce is in the exelusive jurisdiction of the Federal Government, 29 USCA, 
section 141, et seq., our State Court in the exercise of the State’s inherent police 
power has jurisdiction of an action to restrain mass picketing, obstructing or 
interfering with factory entrances, and the threatening and intimidation of 
employees in the conduct of a strike. Ericin Mills v. Textile Workers Union, 
321; Cotton Mill Co. cv. Tertile Workers Union, 545. 

An Act of Congress adopted within the field of legislative powers granted to 
the United States Government by the Constitution is a part of the supreme law 
of the land, and constitutional and statutory provisions of the State in conflict 
therewith cannot be given effect. Leggett v. College, 595. 


§ 135. Conflict of Laws—dActions in Tort. 

The laws of the state in which plaintiff’s injury oceurred governs the sub- 
stantive rights of the parties in an action for negligence. Jones v. Elevator 
Co., 512. 

A cause of action for wrongful death resulting from an accident occurring 
in another state is governed as to all matters of substantive law by the laws 
of such other state. Hvans v. Morrow, 600. 


CRIMINAL LAW. 
§ 8a. Aiders and Abettors. 


Persons present at the scene who aid, abet, assist or advise the commission 
of the offense, or who are present for such purpose to the knowledge of actual 
perpetrator, are principals and are equally guilty. S. v. Holland, 354: 8. v. 
Minton, 716. 


§ 9. Accessories After the Fact. 


Where defendants aided felon to escape arrest through fear of the felon and 
not voluntarily, defendants may not be held guilty. S. v. Sherian, 30. 


§ 12f. Jurisdiction Where Two Courts Have Concurrent Jurisdiction. 


In those instances in which the Recorder’s Court and the Superior Court are 
given concurrent jurisdiction, that court which first takes cognizance of the 
offense acquires the case, and when defendant enters a plea in abatement in 
that court which later issues process for the same offense, such plea should be 
sustained. S. v. Parker, 236. 


§ 14. Appeals to Superior Courts from Inferior Courts. 


Under the provisions of G.S. 15-177.1, trial in the Superior Court upon appeal 
from an inferior court is de novo without regard to the plea, the trial, the 
verdict or the judgment of the inferior court, and therefore the Superior Court 
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in all instances, including those in which the defendant pleads guilty in both 
the inferior court and in Superior Court, has power to impose sentence lighter 
or heavier than that imposed by the inferior court, provided the sentence is 
within the limit prescribed by law. 8. v. Meadows, 657. 


§ 1%c. Plea of Nolo Contendere. 

The law does not sanction a conditional plea of volo contendere. S. v. Horne, 
115. 

While plea is ordinarily sufficient to support sentence, under facts of this 
ease the conditional plea is held insufficient. Ibid. 


§ 17d. Plea of Former Jeopardy. 


Defendant interposed a written plea alleging that the indictment charged 
the same offense as that charged in a prior indictment upon which defendant 
had been acquitted. Held: The sustaining of the plea on the theory alleged is 
sustaining a plea of former acquittal, and provision in the order calling the 
plea a motion to quash will be disregarded, since the law regards the substance 
and not the form. WS. vt. Wilson, 552. 


§ 17e. Plea in Abatement. 


Piea in abatement should be allowed when another court having concurrent 
jurisdiction first takes cognizance of prosecution. S. v. Parker, 236. 


§ 22. Former Jeopardy—Mistrials and New Trials. 


Where, in a prosecution for assault with a deadly weapon, a mistrial is 
ordered, defendant's plea of former jeopardy upon the subsequent trial is prop- 
erly denied. S. v. Brock, 390. 


§ 31i. Fingerprints. 

Photographs of fingerprints and of the glass at the scene from which they 
were taken, and of other related objects, are competent for the purpose of 
explaining the testimony of the State’s fingerprint expert witness. S. v. Tew, 
612. 

Fingerprint testimony held sufficient to take case to jury. Ibid. 


§ 33. Confessions. 

The competency of a confession is a primary question for the trial court, and 
the ecourt’s ruling that the confession was vuluntary and competent is not sub- 
ject to review when supported by competent evidence upon the preliminary 
hearing. 8S. v. Marsh, 101. 

A confession must be taken in its entirety, giving defendant the benefit of 
that part favorable to him as well as giving to the State the benefit of that part 
which inilitates against him. Jbid. — 


§ 3th. Attempt by Defendant to Procure False Testimony as Implied 
Admission, 

Statements made and correspondence written by defendant in an attempt to 
induce a material witness for the prosecution to testify falsely in his favor are 
competent against him as being in the nature of an admission of guilt. S. v. 
Minton, 716. 


§ 35. Hearsay Evidence. 
Hearsay evidence is properly considered by jury in absence of objection to 
its admission. S. v. Fuqua, 167. 
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Testimony of a declaration by a person to the effect that he was an employee 
of the defendant and that defendant had whiskey in his possession, is incom- 
petent as hearsay. S. v. Benson, 263. 


§ 38d. Photographs. 


Photographs held competent to explain testimony of fingerprint expert. S. v. 
Tew, 612. 


§ 40a. Character Evidence of Defendant in General. 


Where defendant testifies in his own behalf and also offers evidence of his 
good character, evidence of his character is competent as substantive evidence 
and also as bearing upon his credibility. S. v. Minton, 716. 


§ 40d. Competency of Evidence of Defendant's Bad Character. 


Evidence creating inference that defendant had criminal record held harm- 
less in view of defendant’s own evidence to like effect. S. v. Tew, 612. 


§ 41le. Character Evidence of Witnesses. 


Character evidence of a witness not a defendant is competent solely on the 
question of his credibility. S. v. Minton, 716. 


§ 42g. Rebuttal of Matter Brought Out on Cross-Examination, 


On cross-examination of a State’s witness, defendant brought out the fact 
that the witness and defendant had engaged in an altercation sometime prior 
to the trial for the purpose of showing bias of the witness. Held: The State is 
entitled upon redirect examination to bring out the facts in regard to the alter- 
cation even though such testimony would otherwise be incompetent. SS. v. 
Minton, 716. 

Where a defendant introduces contradictory statements made prior to the 
trial by a witness for the prosecution, the State is entitled to show on redirect 
examination that the witness made the contradictory statements because of 
threats and bribery. even though such testimony would otherwise be incompe- 
tent. Ibid. 


§ 43. Evidence Obtained by Unlawful Means—Defective Search Warrants. 


Chap. 644, Session Laws of 1951, has no application to evidence obtained by 
search prior to 9 April, 1851. 8S. v. Jenkins, 112. 


§ 44. Time of Trial and Continuance. 


A motion for continuanee is addressed to the sound discretion of the trial 
court and its ruling thereon is not reviewable when no abuse of discretion 
appears upon the face of the reeord. 8S. v. Parker, 236. 


§ 48f. Objection to Evidence. (Sufficiency of objections to preserve right 
to renew see hereunder, 8 78.) 


Where there is no objection to admission of hearsay evidence it is properly 
considered by jurv. WS. v. Fuqua, 167. 


§ 50g. Conduct and Actions of Witnesses and Spectators. 


The preservation of order and the prevention of unfair tactics and behavior 
on the part of witnesses is within the sound discretion of the presiding judge, 
and sounds or coughing made by a deputy sheriff during the testimony of 
another witness ficid not prejudicial upon the facts of this case. S. v. Kirkman, 
670. 
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§ 52a (1). Consideration of Evidence Upon Motion to Nonsuit. 


On motion to nonsuit. only the State’s evidence will be considered, except 
such of the defendant’s evidence as tends to explain or make clear that which 
has been offered by the State. S. v. Clark, 192. 


On motion to nonsuit, the evidence must be taken in the light most favorable 
to the State. S. v. Holland, 354. 


§ 52a (2). Sufficiency of Evidence to Overrule Nonsuit in General. 


Evidence which raises a mere conjecture or suspicion of guilt, or a mere 
possibility of the existence of an essential element of the cffense, is insufficient 
to be submitted to the jury. 8S. v. Ellers, 42. 


§ 52a (3). Sufficiency of Circumstantial Evidence to Overrule Nonsuit. 


When the State relies upon circumstantial evidence, the circumstances must 
be such as to produce in the minds of the jurors a moral certainty of defend- 
ant’s guilt, and exclude any other reasonable hypothesis. S. v. Parker, 236. 


Circumstantial evidence is a recognized instrumentality in the ascertainment 
of truth, and where the circumstances fall into a pattern which clearly indi- 
eates that defendant was present and acted in concert with the perpetrator of 
the offense, it makes out a prima facie case and is properly submitted to the 
jury. S. v. Holland, 354. 


In order to be sufficient to be submitted to the jury, circumstantial evidence 
must exclude any reasonable hypothesis of innocence, and circumstances which 
merely show an opportunity for defendant to have committed the offense but 
raise a mere conjecture of his guilt are insufficient. Jbid. 


Expert testimony to the effect that defendant's fingerprints corresponded 
with those taken at the scene of the crime, together with evidence tending to 
show that the prints found at the scene could have been inipressed only at the 
time the offense was committed, is held sufficient to show that defendant was 
either the perpetrator or was present and participated in the commission of 
the crime, and therefore is sufficient to withstand motion to nonsuit. S. v. Tew, 
612. 


§ 52a (8). Form and Necessity of Motions to Nonsuit to Present Question 
of Sufficiency of Evidence. 


Where motion for nonsuit is not limited to a particular count in the bill of 
indictment or to any one degree of the crimes charged, but is addressed to the 
entire bill or both counts as a whole, the motion cannot be allowed in the face 
of evidence sufficient to support any count or any degree of any count. G.S. 
15-178. S. v. Marsh, 101. 


A general motion to nonsuit in a prosecution upon an indictment containing 
several counts does not present the question of the sufficiency of the evidence 
as to one particular count. S. v. Benson, 268. 


§ 538b. Charge on Burden of Proof. 


The charge in this case held not subject to the criticism that it placed the 
burden of proving his alibi on defendant, but, to the contrary, correctly charged 
that it was incumbent upon the State to prove defendant's guilt beyond a rea- 
sonable doubt on the whole evidence and that if defendant’s evidence of alibi, 
in connection with all the other testimony in the case, left the jury with reason- 
able doubt of defendant's guilt, defendant was entitled to an acquittal. S. v. 
Minton, 716. 
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§ 53d. Instructions—Statement of Evidence and Explanation of Law Aris- 
ing Thereon. 

Where defendants admit that they aided a person who had committed a 
felonious assault in their presence to escape and avoid arrest and punishment, 
but contended that they acted under compulsion and through fear of death or 
great bodily harm at the hands of the felon, it is reversible error for the court 
to fail to charge the jury adequately upon this defense arising upon their testi- 
mony, G.S. 1-180, and a charge to the effect that such aid must have been willful 
and with a felonious intent to aid the felon to escape arrest and punishment 
without specific instructions on the question of compulsion, is insufficient. S. v. 
Sherian, 30. 

Where the charge fully instructs the jury as to the evidence and the con- 
tentions of the parties and defines the law applicable thereto, it complies with 
G.S. 1-180, and a defendant desiring further elaboration and explanation of 
the law must tender prayers for instructions. S. v. McLean, 283. 

G.S. 1-180 requires the presiding judge to declare and explain the law as it 
relates to the different aspects of the evidence on each side of the case, so as to 
bring into focus the relations between the different phases of the evidence and 
the applicable principles of law. S. v. Washington, 531. 

The failure of the court to charge the jury not to consider testimony to 
which the court had sustained defendants’ objections will not be held for error 
when the record discloses no objections were made to the eliciting questions, 
no request to strike the answers interposed, and no request made that the court 
instruct the jury not to consider the answers. S. v. Brannon, 474. 


§ 53f. Instructions—Expression of Opinion on Evidence. 


A charge which, in effect, instructs the jury that the State contended that 
nonresidents not subject to subpoena were good enough friends of defendant 
to have appeared in his behalf if he had been wrongfully accused, held preju- 
dicial as burdening defendant with the indifference or disloyalty of his friends, 
nor would such contention have been a proper subject of comment by the 
solicitor. 8S. v. Pillow, 146. 

A charge which, in effect, instructs the jury that the State contended that 
the prosecuting attorney talked to defendant about two hours after his arrest 
and would not have had the warrant for drunken driving issued if he had not 
been satisfied from his conversation with defendant that defendant was guilty 
and then changed his mind when he found out the penalty for his offense, and 
for prejudicial error. Jbdid. 

It is prejudicial error for the court to charge that the State contended that 
defendant’s character was not so good because he had offered to plead guilty 
aud then changed his mind when he found out the penalty for his offense, and 
pleaded not guilty. Jbid. 

In a prosecution for violation of the liquor laws upon evidence obtained by 
an investigator for the State ABC Board, an instruction to the effect that it 
was commendable for a law enforcement officer to use all reasonable and proper 
means in the apprehension of violators and that his acts in so doing were to 
his credit rather than to his discredit, is held reversible error as an expression 
of opinion by the court as to the court’s estimate of the witness. 8S. v. Shinn, 
397. 

The court’s reference to the place where defendant was arrested as a “hang- 
out” in stating the State’s contentions held not prejudicial in view of defend- 
ant’s admission on cross-examination of previous convictions constituting a 
lengthy catalogue of criminal offenses. 8S. v. Kirkman, 670. 
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A charge that ‘‘the attempt” of defendant to prove an alibi does not shift the 
burden of proof, held not error as an expression of opinion by the court, there 
being nothing in the charge, construed contextually, intimating that the court 
was of the opinion that defendant had attempted but failed to prove an alibi. 
S. v. Minton, 716. 


§ 53n. Instructions on Right to Recommend Life Imprisonment. 


An instruction that the jury “may for any reason and within your discretion" 
recommend life imprisonment upon conviction of first degree murder will not 
be held for error as requiring the jury to have a reason for such recommenda- 
tion when in other portions of the charge the court had placed the matter in 
the unrestricted discretion of the jury and the charge construed contextually 
could not have been misleading. S. v. Afarsh, 101. 


§ 57b. Setting Aside Verdict for Newly Discovered Evidence. 


Where after verdict but before judgment a State’s witness makes a repudia- 
tion of his testimony upon which the State relied for conviction and without 
which there would have been insufficient evidence to be submitted to the jury, 
the court should allow defendant’s motion to set verdict asicie. S. vc. Ellers, 42. 


§ 60b. Conformity of Sentence to Verdict, Plea or Indictment. 


Where the record discloses that a defendant, appearing in propria persona, 
entered a plea of nolo contendere under the impression that it was a conditional 
plea under which the court would find the facts and determine the question of 
guilt, and that thereafter defendant was given opportunity to withdraw the 
plea only upon intimation by the court that he would be charged with another 
distinet offense which the evidence tended to support, held the reeord does not 
support sentence upon the adjudication by the court that the defendant was 
guilty of the offense charged. S. v. Horne, 115. 


Where the bill of indictment to which defendant pleaded nolo contendere is 
with certainty referred to by number, error in the caption of the case and in 
the judgment in referring to the charge does not render the plea void as not 
supported by a bill of indictment, there being no uneertainty in the identity of 
the bill to which the plea was made. In re Sellers, 648. 


§ 62a. Severity of Sentence. 


Sentence in excess of that allowed by law does not entitle defendant to his 
discharge, but only to have cause remanded for proper judgment. Jn re Sellers, 
648. 


Superior Court on appeal from recorder’s court may impose more severe 
sentence even though defendant enters pleas of guilty in both counts. S. »v. 
Meadows, 657. 


§ 62e. Concurrent and Cumulative Sentences. 


Provision in a judgment upon an indictment containing two counts that the 
sentence on each count should begin at the expiration of the sentence on the 
other, does not render the sentences void for ambiguity, the sentence imposed 
on each count being the essential part of the judgment and the provision with 
respect to the time of execution being merely directory. Jn re Nellers, 648. 


§ 62f. Suspended Judgments and Sentences. 


The trial court has the discretionary power to suspend judgments for a rea- 
sonable length of time conditioned upon defendant's obedience to the law. 8S. v. 
Stallings, 265. 
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Prior to the effective date of Chap. 1038, Session Laws of 1951, a defendant’s 
sole remedy to test the validity of an order of the Recorder’s Court executing 
a suspended sentence was by certiorari or recordari challenging the order upon 
the ground that there was no sufficient evidence to support the finding of con- 
dition broken or the ground that the conditions were unreasonable or unen- 
forceable or for an unreasonable length of time. IJbid. 

Review of an order executing a suspended sentence upon a writ of recordari 
from the Superior Court to the Recorder’s Court is limited to the facts as they 
appear of record and the Superior Court may not hear evidence and determine 
the matter de novo. Ibid. 

Where the sole fact of record forming a basis of the recorder’s order execut- 
ing a Suspended judgment is a statement by the defendant to an officer that 
the officer would not have to worry about catching him as he had already been 
arrested, the record evidence is insufficient to support a finding that defendant 
had violated the conditions of the suspended sentence that he remain law abid- 
ing for the period of suspension, and the affirmance of the recorder’s order is 
reversed. Jbid. 


§ 67a. Nature and Grounds of Appellate and Supervisory Jurisdiction in 
General, 

Where the record discloses a patent invalidity in the judgment pronounced 
which works a substantial injustice, the Supreme Court will take cognizance 
thereof and correct it regardless of how the cause reaches the Court. In re 
Sellers, 648. ; 


§ 68a. Right of State to Appeal. 


The State has no right of appeal from an order sustaining a plea of former 
acquittal. G.S. 15-179. S. v. Wilson, 552. 


§ 73a. Duty to Make Up, Serve and Transmit. 


It is the duty of appellant to see that the record is properly made up and 
transmitted. G.S. 15-180. S. v. Jenkins, 112. 


§ 77a. Necessary Parts of Record. 

On appeal in criminal cases, the indictment and warrant and plea on which 
the case is tried, the verdict and the judgment appealed from, are all essential 
parts of the transcript. Rule of Practice 19, Sec. 1. 8S. v. Jenkins, 112. 

Where the record contains no warrant or indictment the appeal will be dis- 
missed for want of essential parts of the record. S. v. Dobbs, 560, 


§ 78d (1). Form and Requisites of Objections and Exceptions to Evidence. 
Where there is no objection to the admission of evidence, a motion to strike 
is addressed to the sound discretion of the trial court. S. v. Jenkins, 112. . 
Where there is no objection to the admission of evidence, but only a motion 
to strike, Chap. 150, Session Laws of 1949, is inapplicable. Jbdid. 


§ 78e (2). Requirement That Misstatement of Contentions Be Brought to 
Court’s Attention in Apt Time. 
Misstatement of the contentions of the State or of the defendants must be 
brought to the court’s attention in apt time. S. v. Brannon, 474. 


§ Sic (2). Harmless and Prejudicial Error in Instructions Generally. 

Where inexact expressions in the charge are readly reconcilable under the 
rule of contextual construction, they will not be held for reversible error. S. v. 
Marsh, 101. 
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A charge will not be held for reversible error when it is not prejudicial upon 
a contextual construction. 8S. v. Jenkins, 112; 8. v. Brannon, 474. 


The fact that in the beginning of the charge the court stated generally the 
language of the bill of indictment does not cure subsequent error in the charge 
in omitting an essential element in defining the offense. S. v. Cash, 292. 


§ 8ic (3). Harmless and Prejudicial Error in Admission or Exclusion of 
Evidence. 


The admission of testimony to the effect that the deceased was very weak at 
the time the fatal shot was fired will not be held for prejudicial error when 
there is competent expert medical testimony tending to show that of necessity 
deceased was in a weakened condition at that time. S. v. Brannon, 474. 


Admission of evidence inferring that defendant had criminal record held not 
prejudicial in view of defendant’s evidence to like effect. S. v. Tew, 612. 


Exception to the admission of evidence cannot justify a new trial in the 
absence of prejudice. 8S. v. Kirkman, 670. 


A defendant waives his objection to testimony brought out on his cross- 
examination by thereafter testifying without objection to the same facts. S. v. 
Minion, 716. 

Where the evidence discloses that the victim and defendant lived in the same 
vicinity, testimony that sometime prior to the homicide defendant was seen 
driving his car along the public highway in the wake of an automobile oper- 
ated by his victim, cannot be held prejudicial. Jbdid. 


§ 88. Determination and Disposition of Cause. 


Where separate judgment is entered on conviction of each count in the Dill 
of indictment, and conviction on one or more of the counts cannot be sustained, 
the cause will be remanded to the trial court for proper judgment on the re- 
maining counts. S. v. Parker, 236. 


While error relating to one count alone will not vitiate conviction on other 
counts upon which the trial was free from error, where, under the charge, 
prejudicial error is made to relate to all of the counts, a new trial will be 
awarded. 8S. v. Benson, 263. 

Where the Supreme Court is evenly divided in opinion, one Justice not sitting, 
the judgment of the lower court will be affirmed without becoming a precedent. 
8S. v. Brock, 390. 

Where the court imposes a sentence in excess of the limit prescribed by law 
the prisoner is not entitled to a discharge or to a new trial, but the judgment 
will be vacated and the cause remanded for proper sentence, with allowance for 
the time already served. Jn re Sellers, 648. 


CURTESY. 


§ 1. Nature and Essentials of Estate. 


The common law right of curtesy is declared and defined by statute in this 
State. G.S. 52-16. Blankenship v. Blankenship, 162. 


§ 4. Forfeiture and Release of Right. 
A husband may forfeit or release his right to curtesy. Biankenship v. Blank- 
enship, 162. 


Where husband and wife enter into a deed of separation in which she re- 
leases all rights in certain lands to him, including her dower right, and he 
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releases “all rights” that he might have “in any estate” in the lands allotted to 
her or belonging to her at her death, the instrument is sufficient to constitute 
a valid and effective release of his right of curtesy in her lands, notwithstand- 
ing the fact his right of curtesy was not specifically named, the word “estate” 
as used being comprehensive enough to include lands. Ibid. 


DAMAGES. 
§ 10. Pleading of Damages. 


Special damages, which are the natural but not the necessary result of the 
wrongful act of defendant, must be pleaded with sufficient particularity to put 
defendant on notice. Oberhoitzer v. Huffman, 399. 


Where punitive damages are sought, evidence of the financial condition of 
defendant or of its imputed wealth is competent, and therefore motion to strike 
allegations of the reputed wealth of defendant is properly denied. Taylor v. 
Bakery, 660. 


DEATH. 


§ 5a. Wrongful Death—Parties Who May Sue. 


Under the laws of South Carolina, only the executor or administrator may 
maintain an action for wrongful death. Hvans v. Morrow, 600. 


Suit by administrator in another state may not be enjoined on ground that 
action involving same fatal collision was first instituted in this State. Hvans 
v. Morrow, 600. 


8 5b. Actions for Wrongful Death-—-Parties Liable. 


Where death is the result of the sum total of the torts, neglects and defaults 
of several parties, all may be joined in the action for wrongful death. G.S. 
28-173. McHorney v. Wooten, 110. 


DEDICATION. 


§ 8. Implied Dedication by Selling Lots With Reference to Map. 


The act of selling lots by reference to a map which shows streets and alleys 
is a dedication of such streets and alleys to the public use, and gives each 
purchaser of a lot the right to have all and each of the streets and alleys kept 
open, regardless of whether dedication of such streets and alleys is accepted 
by the municipality within which they lie. Lee v. Walker, 687. 


§ 4. Acceptance or Rejection. 


The act of selling lots with reference to a map showing streets and alleys 
is but a revocable offer of dedication as far as the public is concerned, and 
neither imposes burdens nor confers benefits upon the public unless and until 
the public accepts the dedication. Lee v. Walker, 687. 


Lots in a subdivision were sold by reference to a map showing streets and 
alleys. The municipality in which the subdivision now lies never opened up 
any of the alleys but duly passed a recorded resolution relinquishing any title 
that it might have to the alleys to avoid its statutory duty to keep same in 
repair, and thereafter recognized them as private property, issued permits for 
the construction of buildings upon and across the alleys, required them to be 
listed for taxes, assessed them for paving, and permitted the original dedicator 
and his successors in title to use and convey the alleys as private property 
without objection for more than fifty-eight years. Held: The municipality is 
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estopped from asserting any right to the alleys in its own behalf or in behalf 
of the public or any other party or parties. Jbid. 


While the mere collection of taxes on dedicated property ordinarily will not 
estop a municipality from asserting the public character of the land dedicated, 
it is a factor which may be considered in connection with the other circum- 
stances upon the question of estoppel. Jbid. 


§ 5. Title and Rights Acquired. 


The owners of lots who have purchased same by deeds which refer to a map 
showing streets and alleys may lose their rights in such streets and alleys by 
allowing them to be occupied and used adversely for more than twenty years. 
Lee v. Waiker, 687. 


The rights of purchasers of lots to the use of streets and alleys shown on a 
map referred to in their deeds may not be enforced by the municipality in 
which the subdivision lies. Jbid. 


§ 6. Revocation of Dedication. 

The easement acquired by those who purchase lots by deeds which refer to a 
map showing streets and alleys cannot be defeated without their consent by a 
withdrawal of the dedication except in the manner provided by G.S. 136-96. 
Lee v. Watker, 687. 

DEEDS. 
§ 16b. Restrictive Covenants. 


The lapse of Some nine or ten years before instituting suit to compel defend- 
ant to comply with restrictive covenants by reconverting his house from a two- 
family to a one-family dwelling, held not barred by laches, since defendant 
was in no way prejudiced by the delay. East Side Builders v. Brown, 517. 

Plaintiff’s evidence that a single block in a subdivision was developed as a 
unit and all jJots therein conveyed by deeds containing restrictive covenants 
pursuant to a general scheme of development, is sufficient to withstand nonsuit 
in a snit to restrain defendant from violating one of the restrictive covenants. 
Ibid. 

Where plaintiff’s evidence in his suit to restrain violation of restrictive cove- 
nants tends to show that the particular block in the subdivision in question was 
developed as a unit in accordance with a general scheme. the fact that numer- 
ous lots in other blocks of the subdivision were sold without restrictive cove- 
nants does not entitle defendant to nonsuit when it does not appear that a key 
map ot the entire development had ever been placed on record or that any lots 
in the subdivision had been sold in reference thereto. Jbi4. 


DESCENT AND DISTRIBUTION. 


§ 9a. Persons Entitled to Inherit—Parents. 


Testatrix left property in trust to her husband for the use of her son, with 
further provision that the son should take the property free from the trust 
upon attaining the age of twenty-five years. The son died before his twenty- 
fifth year and the father died thereafter leaving a child by a subsequent mar- 
riage. Held: The property vested in testatrix’ son as of the date of her death, 
and upon the death of the son without issue, the father took the property under 
the canons of descent, G.S. 29-1 (6), and upon the father’s death intestate the 
property passed to his child by the second marriage under G.S. 29-1 (1) subject 
to the dower rights of his surviving widow. Jackson vu. Langley, 248. 
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§ 2a. Grounds for Absolute Divorce—Separation. 


Divorce under G.S. 50-6 may be granted only when the parties (1) have lived 
apart physically for an uninterrupted period of two years and (2) their physi- 
cal separation is accompanied by an intention on the part of one of them, at 
least, to cease matrimonial cohabitation. Mallard v. Mallard, 654. 


Where there is evidence that at time of physical separation, parties mutually 
intended to resume cohabitation, court must charge law on such evidence in 
suit for divorce on ground of separation. Jbdid. 


§ 5d. Pleadings in Actions for Alimony Without Divorce. 


Where, in an action for alimony without divorce, G.S. 50-16, several causes 
of action for divorce a mensa are alleged, G.S. 50-7, a general demurrer to the 
complaint must be overruled if any one of the causes is sufficiently stated. 
Deaton v,. Deaton, 538. 


§ 8d. Sufficiency of Evidence and Nonsuit in Actions for Alimony Without 
Divorce. 


Where, in an action for alimony without divorce, G.S. 50-16, there is more 
than a scintilla of evidence to support any one of several causes of action for 
divorce a@ mensa alleged, defendant’s general motion to nonsuit is properly 
overruled, since plaintiff is entitled to relief if she establishes any one of the 
causes and such motion does not present the sufficiency of the evidence as to 
any particular cause. Deaton v. Deaton, 538. 


§ 12. Alimony Pendente Lite. 


In the absence of proof of any ground for divorce either a vineculo or a mensa, 
the court correctly denies motion for alimony pendente lite. Briggs v. Briggs, 
450. 


Upon denial of motion for alimony pendente lite for want of proof of a cause 
for divorce either a vinculo or a mensa, the court has no authority to dismiss 
the action as in case of nonsuit, since the cause is not before the court on final 
hearing on the merits. Ibid. 


§ 14. Alimony Without Divorce. 


Where plaintiff states the existence of a cause for divorce on the ground of 
adultery, G.S. 50-5 (1), she may maintain her action for alimony without 
divorce without waiting until she could institute an action for absolute divorce 
on that ground, and it is not required that she file the affidavit provided in 
G.S. 50-8. G.S. 50-16. Cunningham v. Cunningham, 1. 


§ 17. Jurisdiction and Procedure to Award Custody of Children. 


Where subsequent to decree of divorce, hearing for the custody of the chil- 
dren of the marriage is heard before the resident judge in another county on 
motion of defendant, and both parties appear there with counsel and join issue, 
defendant may not thereafter object on the ground that the court was without 
jurisdiction to hear the motion outside the county. Heuser v. Heuser, 293. 


§ 21. Effect, Validity and Attack of Foreign Decrees. 


Where, after agreement that neither party would remove the children from 
the State without notice to the other, the wife takes the children and goes to 
live with them in another state, and plaintiff institutes proceedings in such 
other state to regain their custody, held, the husband, having invoked the 
jurisdiction of a court of a sister state in respect to matters within its author- 
ity, is bound by its decree awarding their custody to the mother, at least so 
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long as the children remain in that state, and such judgment will be given full 
faith and credit here, and our courts have no jurisdiction to alter its terms in 
an action instituted here by the husband upon the contention that the wife’s 
donticile is here under the fiction of the unity of persons of husband and wife. 
Sadler v. Sadler, 49. 

Unpaid installments for the support of the child of the marriage past due 
under a decree of another state may not be modified by our court in action 
here to enforce payment, and defendant is not entitled to allege as a defense 
the wife’s violation of a provision of the decree that he should be allowed to 
visit the child at reasonable times and places, such matter being proper only in 
a petition for modification of the original decree in the court of its rendition. 
Laughridge v. Lovejoy, 663. 

DOWER. 


§ 2. Lands to Which Dower Attaches. 


A widow is entitled to dower in all lands of which her husband was seized 
during coverture, unless she forfeits her rights or voluntarily relinquishes 
same, G.S. 30-4, subject to all liens legally created by the husband prior to the 
marriage. G.S. 30-5. Gay v. Exum & Co., 378. 


Whether dower attached to husband’s transmissible interest held not neces- 
sary to be decided in this case. Trust Co. v. Waddell, 454. 


§ 8. Conveyance or Encumbrance of Land by Husband. 


Except for purchase money mortgages and deeds of trust, G.S. 30-6, convey- 
ance or encumbrancing of land by the husband without the joinder of his wife 
does not affect the wife’s right to duwer. Gay v. Exum & Co., 378. 


§ Se. Allotment by Agreement Between Widow and Heirs. 


Where trusts are affected and controverted questions of law have arisen 
upon the dissent of the widow from her husband’s will, the executor and trustee 
may petition the Superior Court to approve a settlement with the widow for 
her dower, and the court has jurisdiction to approve in its sound discretion 
a settlement with her in an amount less than the value of her dower right, G.S. 
28-147, G.S. 30-5, upon its finding that such settlement is to the best interests 
of the estate and all the beneficiaries. Trust Co. v. Waddell, 454. 


§ 9. Waiver, Forfeiture and Bar of Dower. 


Ordinary statutes of limitation, even though they bar the husband’s rights, 
do not run against the wife’s right to assert her dower upon his death unless 
they so provide, since until his death she has no right to act to protect her 
dower, and his non-action cannot adversely affect her interests any more than 
a conveyance by him. Moreover, she has ten years to petition for allotment of 
dower in lands not in actual possession following his death. Gay v. Erum € 
Co., 378. 

The mortgagee in an instrument executed prior to the mortgagor’s marriage 
went into possession without foreclosure. The husband’s right to redeem was 
barred by such possession for more than ten vears after such right accrued. 
G.S. 1-47 (4). Held: The wife’s right to dower was not barred. Ibid. 


DRAINAGE DISTRICTS. 


§ 5. Nature and Validity of Assessments in General. 


Proceedings to levy drainage assessments are in rem and can be brought for- 
ward from time to time upon notice to all of the parties for orders in the cause, 


N.C.] ANALYTICAL INDEX. 809 


DRAINAGE DISTRICTS—Continued. 


and are not highly technical but are to be molded from time to time by the 
orders of the court as may best promote the results contemplated by the stat- 
utes. Canal Co. v. Keys, 360. 


§ 9. Additional Assessments. 


Owner constructing ditch draining into canal may be assessed proportionate 
expense for necessary improvements to canal. Canal Co. v. Keys, 360. 

A drainage corporation petitioned the clerk to pass upon and approve its 
acts in making improvements and to declare the assessments levied to be judg- 
ments in rem against the lands drained. The clerk entered judgment refusing 
to approve the certificate of assessment. Appeal therefrom was dismissed in 
the Superior Court on the ground that the appeal had not been perfected in 
accordance with statutory requirements. Appeal from judgment of dismissal 
was not perfected. Held: The clerk’s judgment is res judicata, and bars a 
subsequent petition by the corporation upon substantially identical allegation. 
In re Canal Co., 374. 


ELECTIONS. 


§ 18. Actions Contesting Elections—Quo Warranto. 

When private relators institute action, allocation of peremptory challenges 
is properly made on basis of parties as constituted. Freeman v. Ponder, 294. 

The issues of fact in a civil action in the nature of quo warranto to deter- 
mine conflicting claims to a public office are to be determined by the jury and 
not the court, G.S. 1-172, and therefore a motion by one party that the judge 
declare him to be the duly elected ofticer is properly refused, a fortiori when 
the evidence as of that time tends to establish the election of his adversary. 
Ibid. 

In a civil action in the nature of quo warranto to determine conflicting claims 
to a public office the returns made by the registrars and judges of election, 
G.S. 163-85, and the abstract of votes prepared by the county board of elections, 
G.S. 163-88, are official documents containing data germane to the issue, and 
are properly admitted as substantive evidence upon proper authentication. 
Ibid. 

A tally sheet of a person who assisted in counting the ballots at a particular 
precinct is competent to corroborate his testimony to like effect upon the trial. 
Ibid. 

In an action in the nature of quo warranto to determine conflicting claims 
to a public office, a party is precluded from offering evidence in direct conflict 
with a positive averment contained in his pleading. Jbdid. 

Nor may party introduce evidence having no relevancy to the issues raised by 
the allegations of his pleading. Ibid. 

Testimony of statements made by third persons is incompetent as hearsay. 
Ibid. 

In an action in the nature of quo warranto to determine the election to public 
office as between two claimants, separate issues as to whether each party was 
duly elected to the office at the general election in question are sufficient to 
present all controverted matters to the jury and are proper. Ibid. 


ELECTRICITY. 


§ 1. Nature and Extent Regulatory Power in General. 

Municipality is not required to obtain certificate of public convenience and 
necessity to construct power lines outside of its limits. Grimesland v. Wash- 
ington, 117. 
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§ 7%. Condition of Wires, Poles and Equipment. 


Intestate felled a tree across a tap line maintained by defendant power com- 
pany under a written easement, and was electrocuted when he came in contact 
with the wire while attempting to disengage the tree top from the line. The 
wire was not insulated and was 18 feet or more above the ground. Held: 
Nonsuit was proper since defendant could not have reasonably foreseen injury 
under the circumstances, and therefore was not guilty of actionable negligence. 
Deese v. Light Co., 558. 

EMINENT DOMAIN. 
§ 18b. Parties. 


The court is not required to determine the validity of a claim of interest in 
lands sought to be condemned before permitting claimant to intervene for the 
purpose of asserting his claim. Raleigh v. Edwards, 528. 


EQUITY. 
§ 3.  Laches. 

Ordinarily, laches will not bar relief when the delay has not worked an 
injury to the prejudice or disadvantage of those adversely interested. Fast 
Side Builders v. Brown, 517. 

ESCROW. 


§ 5. Actions for Breach of Escrow Agreement. 


In aetion to recover money paid on certain checks on ground that papers were 
wrongfully obtained by defendants in breach of escrow agreement, held, allega- 
tions as to purpose and intent of delivery in eserow, and that defendants 
altered contracts before terms of conditional delivery were fulfilled, are essen- 
tial to the cause of action and are improperly stricken on defendants’ motion. 
Guu v. Baer, 276. 


ESTATES. 


§ 16. Survivorship in Personalty. 
Survivorship in personalty may be provided for by agreement. Bunting v. 
Cobb, 132. 
EVIDENCE. 


§ Za. Burden of Proof in General. 


The general rule that plaintiff in a civil action, even though the issue include 
a criminal charge, has the burden of proving his case by the preponderance or 
the greater weight of the evidence held not altered or modified by the language 
of the indemnity contract sued on obligating insurer to make good inventory 
shortage which “insured shall conclusively prove to have been caused by the 
dishonesty of any emplovee.” Hat Shops vu. Ins. Co., 698. 


§ 18. Evidence Competent to Corroborate Witness. 


Evidence otherwise incompetent may be competent for the purpose of cor- 
roborating the sworn testimony of the witness at the trial. Woodard v. Trust 
Co., 463. 


§ 19. Evidence Competent to Impeach Witness. 


Impeaching testimony must be introduced or offered again after the witness 
challenged has testified. Freeman v. Ponder, 294. 
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§ 24. Relevancy and Materiality in General. 


In order to be competent as substantive evidence testimony must be relevant 
and its reception must not be forbidden by any specific rule of law. Freeman 
v. Ponder, 294. 

Testimony is relevant if it reasonably tends to establish the probability or 
the improbability of a fact in issue raised by the pleadings in the action. Jbdid. 


§ 26. Similar Facts and Transactions. 


The exclusion of testimony that clearance lights were seen burning on the 
bus in question three nights before the collision. offered to obtain the inference 
that they were in working order on the night in question, will not be held preju- 
dicial when there is evidence that at the tinie in question the lights were neither 
burning nor were capable of burning because not connected with any electric 
circuit, since such evidence rebuts any possible inference of the continuance of 
the prior state. Hansley v. Tilton, 3. 


§ 26%. Rebuttal of Facts or Inferences Adduced by Adverse Party. 


Where plaintitfs introduce evidence tending to show they had been harassed 
by litigation over the trust estate, defendants are entitled to introduce judicial 
records tending to show that plaintiffs themselves had instituted such litigation 
in order to rebut plaintifts’ implication. Woodard v. Mordecai, 463. 


§ 37. Best and Secondary Evidence. 


Where documents are introduced in evidence, oral testimony of their contents 
is properly excluded. Freeman v. Ponder, 294. 


A party may not object that the original record was not introduced in evi- 
dence when it is disclosed that such record was in his own possession. Quevedo 
v. Deans, 618. 


§ 39. Parol Evidence Affecting Writings. 


Prior negotiations are merged into the written contract, and parol evidence 
is not competent to contradict, vary or add to the terms as expressed in the 
writing. McLawhon v. Briley, 394. 

If only a part of the agreement has been reduced to writing, parol evidence 
is competent to establish the unwritten part provided it does not contradict that 
part which has been written. Jbid. 

The signing of a receipt for machinery delivered does not preclude the pur- 
chaser from introducing parol evidence that the entire agreement was that the 
seller would deliver such machinery and also equipment to be used with it and 
without which the machinery delivered would be practically useless. Jbid. 

Negotiations leading up to the execution of a written instrument are consid- 
ered as varied by and merged in the writing. Bost v. Bost, 554. 

The rule that consideration for a written contract may be shown by parol 
and that the recital of a monetary consideration is but prima facie evidence 
of payment and may be rebutted by parol proof, held not to permit the intro- 
duction of parol testimony which seeks to incorporate into the agreement prop- 
erty not therein set out, and thus vary the terms of the writing. Jbid. 

While parol evidence is competent to explain a written contract, it is not 
competent to vary the terms of an unambiguous agreement. Jbid. 


§ 41. Hearsay Evidence in General. 
When hearsay evidence is admitted without objection it is properly consid- 
ered by jury. Lambros v. Zrakas, 287. 
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In an action in the nature of quo warranto to determine conflicting claims 
to a public office, testimony of statements made by thirdl persons tending to 
establish irregularity in the casting or counting of ballots is properly excluded 
as hearsay. Freeman v. Ponder, 294. 


§ 42d. Admissions and Declarations of Agents. 


Declaration of agent tending to show negligence is corapetent on the issue 
of negligence, and perforce tends to establish liability of principal. Anderson 
wv. Office Supplies, 142. 


§ 438e. Declarations as to Mental State. 


Where the mental state of trustee in refusing to exercise a discretionary 
power is in issue, a letter written by him to his co-trustee setting forth his 
motives and reasons for refusing to exercise the power upon the original appli- 
eation of the beneficiaries is held competent even though the letter was never 
mailed, since it is a relevant circumstance tending to show his state of mind 
at the time in question. Woodard v. Mordecai, 483. 


§ 46b. Opinion Evidence—Handwriting Experts. 


Caveator admitted that the body of the will was in testator’s handwriting, 
it being controverted by the parties only as to whether an interlineation therein 
was written by testator. Photostatic copies of the instrument in natural size 
were given the jury in order to enable them to follow the testimony. Held-. 
Testimony by an expert, in undertaking to point out the reasons for his opinion 
in respect of the interlineation, that testator (calling his name) would make a 
particular letter in a certain manner, etc., was merely the witness’ method of 
referring to the letters of the writing admitted to be in testator’s handwriting, 
for the purpose of comparison, and cannot be held prejudicial. In re Will of 
Gatling, 561. | 


§ 49. Opinion Evidence—Invasion of Province of Jury. 


Expert may be allowed to invade jury’s province as to ultimate facts in 
regard to matters of science, art, or skill. Bruce v. Flying Service, 79. 


EXECUTORS AND ADMINISTRATORS. 


§ 2b. Persons Entitled to Be Appointed Administrator. 


The right to appointment as administrator of an estate is entirely statutory, 
and the only child of a decedent who leaves no widow is entitled to the entire 
surplus of descendant’s personal estate, G.S. 28-149 (4), and therefore is the 
sole ‘next of kin” of decedent within the meaning of G.S. 28-6, and upon his 
timely application to the proper clerk has an absolute right to receive letters of 
administration unless he is disqualified. G.S. 28-8. In re Estate of Edwards, 
202. 

A finding by the clerk that the next of kin entitled to appointment as admin- 
istrator is disqualified because of want of understanding, G.S. 28-8 (4), must 
be based upon evidence received by the clerk in open court, and where the 
record shows that the conclusion of the clerk was based upon undisclosed and 
unrecorded information obtained by him from third persons outside of court 
and in the absence of petitioner and his counsel without opportunity for cross- 
examination, the proceedings will be remanded so that the matter may be deter- 
mined in accordance with due process of law. Ibid. 
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§ 12b. Sale of Assets Under Provisions of Will. 


A testator may confer on his executor by his will the power to sell his real 
property for any lawful purpose to which the testator wishes the proceeds of 
his real property to be applied. Doub v. Harper, 14. 


A testamentary power to sell real property generally continues as long as 
there remains an unfulfilled object or purpose of testator in aid of which it was 
intended that the power should or might be exercised. Jbid. 


Whether a testamentary power to sell real property extends beyond the 
period that the executor is to perform his ordinary legal duties in settling the 
personal estate depends on the intention of the testator as expressed in the 
will. Ibid. 


Power of disposition held not terminated upon completion of administration 
of personalty and the filing and approval of final account. Jbid. 


§ 18a. Sale of Property to Make Assets to Pay Debts. 


A court of equity has jurisdiction of an action by the personal representative 
to obtain approval of the court for the sale of assets of the estate to pay debts 
and to effectuate the purposes of the trust set up by the will, all beneficiaries 
of the estate being made parties. Afiller v. Bank, 309. 


§ 15g. Widow’s Year’s Support. 


Superior Court has jurisdiction to approve settlement with widow for year’s 
support. Trust Co. v. Waddell, 454. 


§ 24. Jurisdiction of Superior Court to Approve Settlements. 


Superior Court has jurisdiction to approve settlement with widow for year’s 
support and dower upon her dissent from will. Trust Co. v. Waddell, 454. 


§ 26. Final Account and Settlement. 


An executor does not abrogate a testamentary provision giving him power to 
sell the realty after the completion ot the administration of the personal estate 
by making a final settlement, but neither the final account nor its approval by 
the clerk and discharge of the executor can affect matters not included or neces- 
sarily involved in the account. Doub v. Harper, 14. 


§ 31. Actions to Surcharge and Falsify Account. 


It appeared from the complaint and the judgment rolls attached thereto that 
the judgment authorizing the executor to sell to the issuing corporation certain 
stock constituting personal assets of the estate was entered in an action in 
which the minor beneficiary was represented by a competent guardian ad litem, 
who made full investigation, that the sale of the assets was necessary to pay 
debts of the estate and to effectuate the purposes of the trust set up by the 
instrument, that interested persons sui juris sold their stock upon identical 
terms, that the stock at that time was not marketable, and that a comparable 
sum could not be obtained by forced liquidation of the corporation. The com- 
plaint further alleged that the trustee negligently failed to sell the stock at an 
earlier date when the stock had a ready market, that the later sale was made 
necessary by the trustee’s own mismanagement, that the trustee was interested 
in the corporation purchasing the stock by reason of interlocking directorates 
and business associations, and that such sale was for less than the value of the 
stock and against the interest of the minor. Held: Even though the complaint 
be sufficient to allege constructive fraud it is insufficient to allege extrinsic 
fraud in the procurement of the judgment so as to render the judgment subject 
to collateral attack. Miller v. Bank, 309. 
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§ 1. Acts Constituting Fraud——Constructive Fraud. 


Constructive fraud is based upon breach of a fiduciary obligation, and intent 
to deceive and actual dishonesty are not requisite. dJfiller v. Bank, 309. 


FRAUDS, STATUTE OF. 


§ 9. Contracts Affecting Realty in General—Application. 


Statute precludes oral evidence of contract to convey for purpose of specific 
performance, but not for purpose of recovery of damages for breach of the 
contract. Rochlin v. Construction Co., 448. 

Description in deed must be certain in itself or capable of being reduced to 
certainty by matters aliunde pointed out in the deed itself. Plemmons v. Cut- 
shall, 506. 

GIFTS. 
§ 1. Gifts Inter Vivos. 


The fact that the wife has access to United States Savings Bonds, Series E, 
made payable to either her or her husband, but bought with the husband’s 
funds, is insufficient delivery to establish a gift to her inter vivos. Watkins 
v. Shaw, 96. 


HIGHWAYS. 


§ 3b. Rights of Owners Along Abandoned Road. 


A complaint alleging that upon relocation by the State Highway and Public 
Works Commission of an old county read which had been maintained by the 
Commission, a segment of the old road was abandoned, and that defendants 
closed both ends of the segment of the old road running through their lands so 
as to leave plaintiff without ingress or egress to his lands, and praying manda- 
tory injunction requiring defendants to reopen the road, is held not subject to 
demurrer on the ground that the cause of action was within the exclusive juris- 
diction of the clerk of the Superior Court under the statutes relating to neigh- 
borhood public roads. Clinard v. Lambeth, 410. 


Where plaintiff alleges that the segment of road in question had been used 
for a highway for a period of twenty-eight years as a matter of right, and that 
upon abandonment of this segment of the road in its relocation by the State 
Highway and Public Works Commission, defendants closed both ends of the 
segment of road abandoned so that plaintiff was cut off from his farm with no 
way of ingress or egress, the complaint is sufficient to state a cause of action 
for mandatory injunction to compel defendants to reopen the segment of road 
notwithstanding the fact that plaintiff does not allege that he has a dwelling 
on his property. Jbid. 


But evidence held not to show imminent injury justifying preliminary man- 
datory injunction. Jbdid. 
§ 4b. Injury to Motorists During Construction or Repair. 


Barriers along ditch are solely for purpose of warning motorists and it is not 
required that they be strong enough to deflect car. Presley v. Allen & Co., 181. 


Where fact that repair work is in progress is evident, presumption that street 
is safe does not obtain. Ibid. 


§ 6. Road Signs. 


Allegation and evidence to the effect that there was a sign erected along a 
street requiring a motorist to stop before entering upon an intersection with 
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another street is sufficient to raise the inference that such sign was erected 
pursuant to competent authority notwithstanding the absence of allegation that 
it was so erected. Johnson v. Bell, 522. 


§ 11. Neighborhood Public Roads—Nature and Grounds of Procedure to 
Establish. 


Suit to compel contiguous owners to take down barriers across abandoned 
State Highway so that plaintiff have ingress and egress along the abandoned 
road is not action to establish neighborhood public road, and demurrer on 
ground that clerk had exclusive jurisdiction is bad. Clinard v. Lambeth, 410. 


HOMICIDE. 
§ 2. Parties and Offenses. 


The parties to homicides are divided into four classes: (1) principals in 
the first degree; (2) principals in the second degree; (3) accessories before the 
fact; (4) accessories after the fact. 8S. v. Minton, 716. 


A principal in the first degree in the commission of a homicide is the person 
who actually perpetrates the killing. Jbdid. 


A principal in the second degree in the commission of a homicide is one who 
is actually or constructively present when a homicide is committed by another, 
and who aids or abets such other in its commission. Jbid. 


§ 10c. Mental Capacity as Affected by Intoxication. 


An instruction to the effect that if defendant did not have the mental ca- 
pacity because of drunkenness to deliberate and premeditate he could not be 
guilty of murder in the first degree, and that the burden of establishing pre- 
meditation and deliberation beyond a reasonable doubt was upon the State, 
held to give defendant the full benefit of his defense of inebriacy. 8S. v. Marsh, 
101. 


§ 11. Self-defense. 


Person subjected to murderous assault may stand his ground and is not 
required to retreat. S. v. Washington, 531. 


§ 23. Demonstrative Evidence—Pistol. 


In a prosecution for homicide it is competent for the State to introduce in 
evidence a pistol corresponding in caliber to the bullet inflicting the mortal 
wound when there is evidence that the pistol was in the possession of one of 
the defendants both before and after the homicide, notwithstanding the absence 
of testimony tending to show directly that this particular pistol was actually 
used in killing the deceased. S. v. Minton, 716. 


§ 25. Sufficiency of Evidence and Nonsuit. 


Where evidence shows intentional killing with deadly weapon, nonsuit may 
not be entered on second degree charge on defense that defendant was attempt- 
ing to arrest deceased. S. v. Brannon, 474. 


Evidence held sufficient for jury as to one defendant on charge of being prin- 
cipal in first degree, and as to other defendant on charge of being principal in 
second degree to murder. Medical expert testimony that wound caused death 
not necessary when conclusion is matter of common knowledge from the facts. 
S. v. Minton, 716. 
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§ 27c. Instructions on Questions of Premeditation and Deliberation. 


Instruction on intoxication as affecting premeditation and deliberation held 
without error. 8S. v. Marsh, 101. 


An instruction to the effect that the jury might take into consideration de- 
fendant’s conduct before and after as well as at the time of the homicide and 
all attendant circumstances in determining the questions of premeditation and 
deliberation will not be held for error as permitting the jury to consider de- 
fendant’s flight the morning after the homicide or attempted suicide sometime 
thereafter in determining the questions when it is apparent from the record 
that the charge referred to attendant circumstances at the time of the homi- 
cide as indicative of the purpose and intent in defendant’s mind at that time, 
which immediate circumstances were sufficient to support an affirmative find- 
ing. Ibid. 


8 27f. Instructions on Defenses. 


Exception to the charge for the court’s failure to explain the difference 
between self-defense as applied to ordinary persons and as applied to officers 
attempting to make a lawful arrest cannot be sustained when the record dis- 
closes that the court fully charged the jury as to defendants’ right in making 
a lawful arrest to be the aggressors and to use all reasonable force apparently 
necessary to overcome any resistance, even to the taking of life, in discharging 
their duty to arrest deceased. S. v. Brannon, 474. 

Hvidence held to require charge on defendant’s right of self-defense where 
murderous assault is made upon her. S. v. Washington, 531. 


§ 27i. Charge on Right to Recommend Life Imprisonment. 


An instruction that the jury “may for any reason and within your discretion” 
recommend life imprisonment upon conviction of first degree murder will not 
be held for error as requiring the jury to have a reason for such recommenda- 
tion when in other portions of the charge the court had placed the matter in 
the unrestricted discretion of the jury and the charge construed contextually 
could not have been misleading. G.S. 14-17. S. v. Marsh, 101. 

Upon a finding that defendant is guilty of murder in the first degree, the 
jury has the unbridled discretion to recommend life imprisonment, and no rule 
is prescribed for the guidance of the jury in coming to a decision as to whether 
or not it should do so, G.S. 14-17, and therefore an instruction to the effect that 
the jury should determine whether it was its duty to recommend life imprison- 
ment must be held for prejudicial error. S. v. Simmons, 290. 


§ 30. Appeal in Homicide Prosecutions. 


Any error in the submission of the question of guilt of murder in the second 
degree is rendered harmless by a verdict of manslaughter. 8S. v. Brannon, 474. 


HOSPITALS. 


§ 6. Duties and Liabilities of Charitable Hospitals to Patients. 


A charitable hospital is not liable for injuries to a patient caused by the 
negligence of its employees but may be held liable for its negligence in failing 
to use due care in the selection of its employees. Williams v. Hospital Asso., 
536. 

Where, in a suit against a hospital for injury to a patient, there are allega- 
tions of negligence on the part of the employees of the hospital, held defend- 
ant’s answer alleging that it is a nonprofit corporation operated as an eleemosy- 
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nary or charitable institution states a germane defense, and plaintiff’s demurrer 
to such defense is properly overruled. Jbdid. 


§ 8. Duties and Liabilities of Private Hospitals to Patients. 


In this action for malpractice, nonsuit as to defendant hospital is affirmed 
on authority of Wilson v. Hospital, 232 N.C. 362. Jackson v. Sanitarium, 222. 


§ 9. Licensing and Regulation of Nursing Profession. 


Plaintiff hospital alleged that it had corrected all deficiencies and criticisms 
pointed out by the joint accrediting boards as being necessary to comply with 
the requirements for approval as an accredited school for nurses, that it had 
met all minimum requirements for accreditation, that the boards had arbi- 
trarily refused to accredit plaintiff, and that plaintiff would suffer irreparable 
damage by the removal of its school from the accredited list. Held: The facts 
alleged, taken as true upon demurrer, are sufficient to state a cause of action 
for mandamus to compel defendants to aceredit plaintiff’s school of nursing. 
Hospital v. Joint Committee, 673. 


§ 10. Duties and Liabilities of Nurses and Technicians to Patients. 


In this action for malpractice, nonsuit as to the anesthetist affirmed on 
authority of Byrd v. Hospital, 202 N.C. 387. Jackson v. Sanitarium, 222. 


HUNTING AND FISHING. 


§ 1. Licensing and Regulation. 


An indictment charging that defendant entered and hunted upon property 
leased by a gun club without written permission from the owner or lessee in 
violation of Chap. 539, Public-Local Laws 19383, does not charge the offense 
defined by the statute, since the statute refers to hunting and fishing on “reser- 
vations” without written permission from the owner, and the indictment is 
properly quashed upon motion. S. v. Gibbs, 259. 


HUSBAND AND WIFE. 


§ 5. Husband’s Duty to Support Wife and Children. 


Husband is under primary duty to support child of marriage, and wife’s 
agreement to maintain child will support his agreement to pay her periodic 
sums. Campbell v. Campbell, 188. 


A husband is under legal duty to furnish adequate support for his wife, 
which means support sufficient to meet the requirements of her personal main- 
tenance in supplying food, clothing and housing suitable to their position in life 
and commensurate with the husband’s ability, and medical assistance reason- 
ably required for the preservation of health. S. v. Clark, 192. 


In order to support a conviction under G.S. 14-325 it is necessary for the 
State to show that the husband failed to supply adequate support for his wife 
and also that such failure was willful, i.e., purposely omitted without just 
cause in violation of law, and the statute may not be extended to include cases 
not clearly within its terms. Jbid. 

Failure of the husband to give his wife the affectionate consideration he 
Should manifest for her is not sufficient to constitute the offense defined by 
G.S. 14-825. Ibid. 

Evidence tending to show that defendant provided for the personal mainte- 
nance of his wife aecording to his condition in life while she was living with 
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him, including medical and hospital expenses, but that he failed to give her as 
much spending money as she thought she should have had and failed to give 
her the affectionate consideration she deemed proper in the relationship, is held 
insufficient to warrant a conviction in a prosecution under G.S. 14-325. Jbid. 


§ 12d (2). Construction and Operation of Deeds of Separation, 


A deed of separation between husband and wife which purports to make a 
complete property settlement between the parties in contemplation of perma- 
nent separation precludes the wife from testifying to the effect that the hus- 
band, prior to the execution of the agreement, verbally promised that in the 
event he thereafter sold his business he would give her half the sale price, there 
being no allegation that anything was left out of the separation agreement 
through fraud or mutual mistake. Bost v. Bost, 554. 


§ 12d (4). Revocation of Deeds of Separation. 


A deed of separation between husband and wife is annulled, avoided and 
rescinded, at least as to the future, by the act of the spouses in subsequently 
resuming conjugal cohabitation, and is not revived by a later separation. 
Campbell v. Campbell, 188. 


§ 15a. Nature and Incidents of Estates by Entirety. 


Since each tenant by entirety is deemed seized of the whole estate, either of 
them alone may move to cancel an unauthorized notice of lis pendens against 
property. McGurk v. Moore, 248. 


INDEMNITY. 


§ 2d. Proof of Loss Within Coverage of Contract. 


The evidence favorable to plaintiff insured tended to show not only an inven- 
tory shortage on the part of its store manager, but alsc that the manager 
admitted his responsibility for the shortage, that he had failed to follow in- 
structions that he keep the cash register tickets constituting the only record 
evidence which would conclusively show whether he had properly accounted 
for merchandise sold, that he requested one of his clerks to overcharge custom- 
ers, that his asserted prior report of inventory shortage had not been received 
by insured, and that he kept reporting inventories which he knew he did not 
have on hand. Held: Although contradicted in material respects by the testi- 
mony of the manager, the evidence shows more than a mere possibility or oppor- 
tunity on the part of the manager to miSappropriate the property or a mere 
equal opportunity for others to have abstracted the goods, and is sufficient to 
be submitted to the jury in an action on a contract indemnifying the insured 
against loss arising from misappropriation or wrongful act of the manager. 
Hat Shops v. Ins. Co., 698. 

The general rule that plaintiff in a civil action, even though the issue inelude 
a criminal charge, has the burden of proving his case by the preponderance 
or the greater weight of the evidence held not altered or modified by the lan- 
guage of the indemnity contract sued on obligating insurer to make good inven- 
tory shortage which “insured shall conelusively prove to have been caused by 
the dishonesty of any employee.” Ibid. 


INDICTMENT AND WARRANT. 


§ 8. Joinder of Counts, 


The better practice is to try capital cases on single-count bills or bills con- 
taining only capital charges. S. v. Marsh, 101. 
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§ 9. Charge of Crime. 


An indictment for a statutory offense must contain averinents of all essential 
elements of the crime created by the statute, and merely charging a breach of 
the statute in general terms and referring to it in the indictment is not sufh- 
cient. S. v. Gibbs, 259. 

The statutory directive that an indictment shall not be quashed for infor- 
mality or refinement does not dispense with the requirement that each essential 
element of the offense must be charged. G.S. 15-153. Ibid. 


§ 13. Nature and Grounds of Quashal. 


Order sustaining plea that indictment charged same offense as that of prior 
indictment is sustaining plea of former jeopardy notwithstanding that order 
denominates it a quashal. S. v. Wilson, 552. 


§ 17. Nature and Scope of Bill of Particulars. 


A bill of particulars is for the purpose of providing information not required 
to be set out in the indictment, and can never supply matter required to be 
charged as an essential ingredient of the offense. S. v. Gibbs, 259. 


INJUNCTIONS. 


§ 1. Nature and Grounds of Injunctive Relief. 


Restraining orders may be prohibitory, to preserve the status quo until the 
rights of the parties can be determined, or mandatory, to require the party 
enjoined to do a positive act. Clinard v. Lambeth, 410. 


§ 4f. Subjects of Injunctive Relief—Institution or Prosecution of Civil 
Action. 


Our courts will not interfere with the right of a resident of this State to 
institute and prosecute an action in another state except for compelling equities. 
Evans v. Morrow, 600. 


A citizen of this State will not be enjoined from instituting and prosecuting 
a suit in another state merely because (1) of convenience or economy, (2) a 
difference in rules of practice and procedure, (3) distrust of the competency 
of the courts of the other state to do justice in cases within its jurisdiction. 
Ibid. 


A resident of this State cannot be enjoined from prosecuting an action in 
another state in an equitable manner in accordance with his legal rights on the 
ground of an asserted inequitable intent. Jbdid. 


§ 6. Issuance of Preliminary Orders. 


Upon motion for the issuance of a temporary restraining order, both parties 
are entitled to a hearing on their respective affidavits. Clinard v. Lambeth, 410. 


A mandatory injunction will not be issued as a temporary or preliminary 
order except where the threatened injury is immediate, pressing, irreparable 
and clearly established or the party sought to be restrained has done a par- 
ticular act in order to evade injunction which he knew had been or would be 
issued, a mandatory injunction being ordinarily in the nature of an execution 
to compel compliance with the final judgment upon the merits. JIbid. 

In an action for mandamus, a motion for a temporary restraining order to 
preserve the status quo pending hearing upon the merits is controlled by G.S. 
1-581 and not by G.S. 1-513, and the court may set the hearing less than ten 
days after notice of the order to show cause. Hospital v. Joint Committee, 673. 
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In an action for mandamus, a court of equity may issue a mandatory pre- 
liminary injunction in proper instances upon a showing that plaintiff would 
suffer irreparable loss and injury unless the status quo be preserved until the 
hearing upon the merits. Jbdid. 


§ 8. Continuance of Temporary Orders. 


Where, upon the return of a temporary restraining order, the conflicting 
evidence raises serious question as to whether plaintiff is entitled to the relief 
sought, the continuance of the order to the final hearing upon the merits is 
proper. Gaines v. Mfg. Co., 340. 


§ 9. Hearings on Merits. 


Where a temporary restraining order is issued in an action and the cause 
comes on to be heard in the Superior Court upon the merits without any further 
order to continue or dissolve the temporary restraining order, the presiding 
judge has full power and authority to determine the cause and properly refuses 
to remand the question of continuing the restraining order to the judge before 
whom it had been pending. Grimesland v. Washington, 117. 


INSURANCE. 


§ 18a. Construction and Operation of Policies in General. 


Unambiguous insurance contracts will be construed according to the mean- 
ing of the terms used, while ambiguous terms will be interpreted according to 
their usual, ordinary and commonly accepted meaning, but when an ambiguous 
term is reasonably susceptible to two interpretations, the courts will adopt that 
construction imposing liability. Johnson v. Casualty Co., 25. 


§ 19a. Construction of Fire Policies in General. 


The word “completed” as used in describing the terms of a builder’s risk 
fire policy must be construed in its plain and ordinary sense, and means brought 
to an end or to a final and intended condition. Cuthrell v. Ins. Co., 187. 


The word “occupied” as used in describing the term of a builder’s risk fire 
policy must be construed in its plain and ordinary sense, and means a con- 
tinuing tenure for a reasonable time, and does not embrace a mere transient or 
trivial use. Ibid. 


§ 23d. Fire Policies—Term of Builders’ Risk Policy. 


The evidence in this case introduced by plaintiff insured held sufficient to 
show that plaintiff’s building had not reached that stage in its construction 
when it could be put to the use for which it was intended at the time it was 
destroyed by fire, and therefore was sufficient to withstand insurer’s motion to 
nonsuit based upon the theory that plaintiff’s evidence was insufficient to show 
that at the time of the fire the term of the builder’s risk policy sued on had 
not terminated under its provision that its term should not extend beyond the 
completion of the building. Cuthrell v. Ins. Co., 187. 


Plaintiff insured’s evidence that he permitted his building covered by the 
builder’s risk policy sued on to be used gratuitously on one occasion, for one 
dance, Kegs and building materials being moved to one side of the floor for the 
occasion, and the roof garden, restaurant, picnic terrace, and other paris of 
the building not being used prior to the fire which destroyed the building, 
is held sufficient to withstand insurer’s motion to nonsuit based upon the theory 
that insured’s evidence was insufficient to show that the policy had not termi- 
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nated under its provision that the term should not extend beyond the time the 
building was occupied in whole or in part. Jbid. 


§ 25b. Pleadings in Actions on Fire Policies. 


Insurer is not entitled to introduce evidence supporting its contention of 
cancellation or termination of the policy on any ground not supported by allega- 
tion. Cuthrell v. Ins. Co., 187. 


§ 26. Life Insurance—Insurable Interest, 


The assignee of an insurance policy pledged as additional security for a loan 
is entitled to pay premiums on the policy to protect his rights, and it is not 
necessary that he have an insurable interest in the life of the insured. Thomp- 
son v. Ins. Co., 434. 


§ 36b (1). Persons Entitled to Payment of Life Policies—Beneficiaries 
Named in Policy Generally. 


The person entitled to the proceeds of a life insurance policy must be deter- 
mined in accordance with the contract between the insurer and the insured, 
and the courts have no power to write into the contract any provision that is 
not there in fact or by implication of law in order to effectuate a presumed 
intent of insured. Bullock v. Ing. Co., 254. 


The policy in suit provided that the proceeds should be paid to insured’s 
wife if living or to the insured’s foster son if insured’s wife predeceased in- 
sured. The insured was feloniously slain by his wife, and she was sentenced 
to imprisonment for manslaughter. Held: The foster son is not entitled to the 
proceeds of the policy even though insured’s wife forfeited her right thereto, 
since under the terms of the policy his interest was contingent upon the wife 
predeceasing insured, and the proceeds should be paid to insured’s administra- 
tor for payment of his debts and distribution of the surplus to his next of kin. 
Ibid. 


§ 36b (3). Assignees and Pledgees. 


Mortgage and policy were security for insured’s debt. In pledgee’s action 
for proceeds of policy, executor could not maintain that debt was paid by re- 
ceipt of rents and profits from land after wrongful foreclosure. Thompson v. 
Ins. Co., 434. 


§ 836b (4). Persons Entitled to Payment—When Beneficiary Kills Insured. 


When the wife feloniously kills her husband she is not entitled to receive the 
proceeds of an insurance policy on his life, even though she be named bene- 
ficiary therein. G.S. 28-10, G.S. 30-4, G.S. 52-19. Bullock v. Ins. Co., 254. 


§ 43b. Liability Insurance—Coverage of Policy. 


The fact that the franchise permitting the operation of a truck in the car- 
riage of goods for hire is limited to the jurisdiction of the issuing authority, 
does not of itself limit the coverage of a liability policy to use of the truck in 
such territory. Johnson v. Casualty Co., 25. 


Where a policy of liability insurance stipulates that the customary use of 
the vehicle is confined to a stipulated radius, coverage is not affected by an 
occasional use beyond the radius specified; but an agreement that the vehicle 
is to be operated entirely or exclusively within a specified radius confines the 
coverage to the radius stipulated. Jbid. 


The policy in suit provided that the vehicle insured was customarily used 
within a fifty mile radius of the city where the vehicle was principally garaged 
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and that no trips were customarily made beyond such radius or “within the 
area of cities and towns designated herein. Cities and towns excluded: State 
of North Carolina.” Held: The policy covers liability for a collision occurring 
in a rural section of North Carolina within a tifty mile radius of where the 
vehicle was principally garaged, notwithstanding that at the time vehicle was 
returning from a trip beyond this radius. Jbid. 


§ 43%. Auto Insurance—Collision and Upset. 

A policy covering collision and upset may not be avoided by insurer on the 
ground that at the time of the loss the driver of the car insured was endeavor- 
ing to escape arrest while transporting intoxicating liquor in violation of law, 
the policy containing no exception on this ground and there being nothing to 
Show that the insurance promoted the commission of the unlawful act. Black- 
well v. Ins. Co., 559. 

INTOXICATING LIQUOR. 


§ 4a. Possession in General. 

It is illegal for a person to possess in a dry county any intoxicating liquor 
for any purpose not sanctioned by the Turlington Act of 1923 or by the provi- 
sions of the Alcoholic Beverage Control Act of 19387. S. vo. Fuqua, 167. 


Possession of any quantity of nontax-paid liquor is unlawful anywhere in 
this State without exception. G.S. 18-48. S. v. Parker, 236. 


§ 4b. Constructive Possession. 

A person has possession of intoxicating liquor within the purview of G.S. 18-2 
when he has the power and intent to control its disposition or use, either alone 
or in combination with others. S. v. Fuqua, 167; 8. v. Parker, 236. 


§ 9b. Presumptions and Burden of Proof. 


Illegal possession of intoxicating liquor is prima facie evidence that its pos- 
session is for the purpose of sale. S. v. Parker, 236. 


§ 9c. Competency and Relevancy of Evidence. 


Hearsay testimony that defendant sold intoxicating liquor may be considered 
by jury in absence of objection to its admission. S. v. Fuqua, 167. 


§ 9d. Sufficiency of Evidence and Nonsuit in Prosecutions for Violation of 
Liquor Laws. 


Evidence to the effect that officers with search wararnt found a half gallon 
of nontax-paid whiskey in a kettle on the kitchen table in defendant’s home is 
sufficient to sustain conviction of illegal possession of intoxicating liquor in 
violation of G.S. 18-48. S. v. Jenkins, 112. 


Evidence to the effect that defendant’s employee went from defendant's store 
in North Carolina across the road to a barn in Virginia and returned to the 
store with a cup, that immediately thereafter an officer entered the store, saw 
the cup on the counter, that a third person. who immediately thereafter dis- 
claimed any interest therein, picked it up, and that the officer took possession 
of the cup and discovered that it was filled wtih intoxicating liquor diluted by 
Coca-Cola, held sufficient to sustain defendant's conviction of illegal possession 
of the intoxicating liquor. S. v. Fuqua, 169. 

Evidence tending to show that defendant had ninety-six gallons of intoxi- 
cating liquor in the basement of the tenant house on defendant’s farm, and that 
defendant alone had the key to the door to the basement, is sufficient to support 
constructive possession. S. v. Parker, 236. 
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Evidence to the effect that nontax-paid whiskey was found in the room in 
defendant’s store in which defendant’s employee slept, and that the employee 
sold some liquor to an officer, is held insufficient to show a conspiracy between 
defendant and his employee to violate the prohibition law. S. v. Benson, 268. 


JUDGMENTS. 
§ 1. Judgments by Consent. 


A consent judgment is merely a contract between parties to litigation entered 
on the records of the court with its approval. Luther v, Luther, 429. 


§ 9. Judgments by Default in General. 


The contention that petitioners are entitled to recover pro confesso against 
plaintiffs because of their failure to answer the petition within thirty days 
after it was filed, is not presented when it appears that the petition and notice 
were not served upon plaintiffs and that plaintiffs filed answer before the 
return date designated in the notice. Wilmington v. Merrick, 46. 


§ 19. Time and Place of Rendition. 


Where subsequent to decree of divorce, hearing for the custody of the chil- 
dren of the marriage is heard before the resident judge in another county on 
motion of defendant, and both parties appear there with counsel and join issue, 
defendant may not thereafter object on the ground that the court was without 
jurisdiction to hear the motion outside the county. Heuser v. Heuser, 2938. 


Judgment may not be rendered out of the county except upon statutory 
authority or by consent of the parties appearing upon the face of the record. 
Dellinger v. Clark, 419. 


But jurisdiction of court is coextensive with consent of parties, and where 
there is no limitation on consent, a party may not maintain that the power to 
determine matters out of the county was limited to question of costs and that 
judge could not change findings he had already dictated to reporter. Dellinger 
v. Clark, 419. 


§ 20a. Modification and Correction by Trial Court. 


After term, the presiding judge may not vacate a judgment entered during 
the term or substitute another therefor except in conformity with a proper 
proceeding brought for that purpose. Dellinger v. Clark, 419. 


Where the judge dictates his findings of fact and judgment during term time, 
and it is agreed the stenographer should mail her transcript to him under con- 
sent of the parties that he might render judgment out of term and out of the 
district, the matter is in fieri until final rendition of the judgment, and the 
judge has the power to alter his findings as contained in the transcript and to 
correct the judgment for error of law. Ibid. 


§ 23%. Judgment Liens—Claims of Third Persons. 


When not made parties to partition proceedings, holders of judgment liens 
on undivided interest of tenant in common are not affected by decree or sale 
for partition, and purchaser at sale takes subject to judgment lien. Washburn 
vo. Washburn, 370. 


§ 23. Procedure to Attack Judgments. 


Fact that same attorney represented both parties in receivership proceedings 
does not warrant collateral attack on order of receivership, the proper pro- 
cedure being by motion in the cause. Hall v. Shippers Express, 38. 
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Mere irregularities in the rendition of a judgment within the jurisdiction of 
the court does not subject the judgment to collateral attack by independent 
action, the remedy being by motion in the cause. Miller v. Bank, 309. 


Judgment may be collaterally attacked for fraud only if the fraud is ex- 
trinsic. Jbid. 

A judgment which is void for want of service of process may be attacked in 
any proceeding. Quevedo v. Deans, 618. 


§ 27a. Motions to Set Aside Default Judgments. 


The court’s findings that plaintiff had failed to establish mistake, surprise, 
inadvertence or excusable neglect, and that he had failed to show a meritorious 
defense, sustains the court’s judgment denying plaintiff's motion under G.S. 
1-220 to set aside the judgment by default against him on defendant’s counter- 
claim. Dillingham v. Blue Ridge Motors, 171. 


Findings held insufficient predicate for conclusion that neglect was excusable. 
Pate v. Hospital, 637. 


In the absence of excusable neglect the question of meritorious defense is 
immaterial. Jbid. 


Parties who have been duly served with summons are required to give their 
defense that attention which a man of ordinary prudence usually gives his 
important business, and failure to do so is not excusable within the meaning 
of G.S. 1-220. Ibid. 


§ 27e. Attack of Judgments for Fraud. 


In order to be ground for collateral attack of a judgment, fraud must be 
extrinsic and relate to the manner in which the judgment was procured and be 
such fraud as prevents the court from considering the cause on its merits. 
Miller v. Bank, 309. 

Allegations held insufficient to show extrinsic fraud in obtaining judgment 
authorizing sale of assets of estate. Ibid. 


§ 30. Matters Concluded. 


In order allowing party to intervene, provisions undertaking to specify in 
advance what legal position interveners should take are obiter dicta and not 
binding. Raleigh v. Hdwards, 528. 


§ 32. Estoppel by Judgment—Pleading Estoppel. 


While ordinarily estoppel by judgment must be pleaded, where all the facts 
necessary to constitute the estoppel are set out in the complaint for the purpose 
of attack, and defendant moves to strike the allegations on the ground that the 
matters alleged were precluded by the judgment, the question of estoppel by 
judgment is properly presented. Miller v. Bank, 309. 


§ 33b. Operation of Judgments as Bar to Subsequent Action—Consent 
Judgments, 
A consent judgment, as well as a judgment on trial of issues, is res judicata 
as between the parties upon all matters embraced therein. Herring v. Coach 
Co., O1. 


§ 338e. Operation of Judgments as Bar to Subsequent Action—Judgments 


of Clerk. 


A judgment of the clerk of the Superior Court in a special proceeding in 
which such clerk has jurisdiction is res judicata as to the matters presented by 


N.C.) ANALYTICAL INDEX. 825 


JUDGMENTS—Continucd. 


the allegations of the petition in the absence of appeal, and failure to perfect 
an appeal has the same effect as if no appeal had been attempted. In re Canal 
Co., 374. 


JURY. 
§ 2. Peremptory Challenges. 


In a civil action each side is entitled to not in excess of six peremptory chal- 
lenges regardless of how numerous the parties on either side may be, subject 
only to the statutory exception that the trial judge has the discretionary power 
to increase the number of peremptory challenges so as to allow each defendant 
or class representing the same interest not more than four peremptory chal- 
lenges, G.S. 9-23, in which instance the trial court’s decision is final. Freeman 
v. Ponder, 294. 


LABORERS’ AND MATERIALMEN’S LIENS. 


§ 6. Contractors’ Liens. 


A contractor’s lien for work done and materials furnished is inchoate until 
perfected by the filing of proper notice of Hien in the office of the Clerk of the 
Superior Court of the proper county within six months after completion of the 
work, G.S. 44-38, 44-39, and by bringing action to enforce the lien within six 
months of the date of the filing of notice of claim of lien, G.S. 44-43, G.S. 44-48 
(4). Assurance Society v. Basnight, 347. 


§ 8. Date of Attachment of Lien and Priorities. 


A contractor’s lien for work done and materials furnished, when notice 
thereof is properly filed within six months of the completion of the structure, 
relates back to the time when claimant began the performance of the work and 
the furnishing of materials and has priority over a deed of trust executed and 
recorded subsequent to that date but prior to the date of the filing of the notice, 
the doctrine of relation back not only being established by uniform decisions 
but also being inherent in the statute granting such lien. G.S. 44-1. Assurance 
Society v. Basnight, 347. 


§ 10. Enforcement of Lien. 


Subsequent encumbrancers are not necessary but are proper parties in action 
to enforce contractor’s lien. Assurance Society v. Basnight, 347. 


In a materialman’s suit to enforce his lien asserted in accordance with statu- 
tory requirements, the owner may allege as a defense that because of defective 
materials and unworkmanlike construction she had been damaged to such 
extent that she owes the contractor nothing, and the striking of the allegations 
of the answer setting up such defense is error, since the materialman’s lien is 
based on the substitution of his claim to the rights of the contractor against the 
owner. Widenhouse v. Russ, 382. 


LANDLORD AND TENANT. 


§ 10. Duty to Repair. 
Landlord voluntarily paying for repairs requested by sublessee without notice 


to lessee may not recover against lessee on covenant to repair. Guerry v. 
Trust Co., 644. 
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§ 6. Competency and Relevancy of Evidence. 


In a prosecution for breaking and entering and larceny, the admission in 
evidence of search warrants reciting the theft of articles not recovered and 
reciting affiants’ belief that they were concealed on the preinises of defendants, 
which recitals are not in corroboration of the testimony of the affiants upon the 
trial, held prejudicial. S. v. Kimumer, 448. 


LIBEL AND SLANDER. 


§ 1. Nature and Essentials of Cause of Action in General. 


Ordinarily a person may not maintain an action for a slander invited or 
procured by plaintiff himself or by a person acting for him, certainly when 
induced for the purpose of bringing suit thereon. Taylor v. Bakery, 660. 


§ 5. Publication. 


In order to form the basis of an action for slander it is necessary that the 
defamatory matter be communicated to some person or persons other than the 
person defamed. Taylor v. Bakery, 660. 


§ 10. Pleadings. 


In an action for slander allegedly uttered by defendant’s route supervisor 
while acting in the course of his employment, the court correctly refuses de- 
fendant’s motions to strike allegations of the complaint that plaintiff’s dis- 
charge by the supervisor was wrongful and without justification or excuse, the 
defamatory matter being related to the asserted reason for plaintiff’s discharge. 
Taylor v. Bakery, 660. 

In an action for slander, allegations to the effect that upon plaintiff’s inquiry 
as to the reasons he had been discharged, defendant’s vice-president stated to 
him that he had been short in his deliveries of merchandise to customers which 
amounted to stealing, should be stricken on motion, there being no allegation 
that the defamatory words were communicated to any other person or that the 
vice-president authorized anyone to publish the statement made by him to 
plaintiff. Jbid. 


LIS PENDENS. 


§ 1. Nature and Effect of Notice in General. 


A notice of lis pendens can be filed against real property only in an action 
affecting its title. McGurk v. Moore, 248. 

Creditor held not entitled to declaration of constructive trust, and therefore 
action did not affect title to realty so as to warrant lis pendens. Ibid. 


§ 6. Motions to Cancel Notice. 


Wife held entitled to move to cancel notice on lis pendens on property held 
by entirety. McGurk v. Moore, 248. 

A motion to cancel as unauthorized a notice of lis pendens admits ‘as true 
the factual averments of the complaint but not its legal conelusions. J[hbid. 


MALICIOUS PROSECUTION. 
§ 7. Pleadings. 


In an action for malicious prosecution, plaintiff's allegations to the effect 
that the account of his arrest and the nature of the charges made against him 
were published in a newspaper having a wide circulation in the section and 
particularly in plaintiff’s county, are proper allegations of special damage and 
are improperly stricken on defendant’s motion. Oberholizer v. Huffman, 399. 
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§ 2a. Ministerial Duty. 

Mandamus lies to compel a public official to perform a purely ministerial duty 
imposed by law, and will issue at the instance of the person who has a present, 
clear, legal right to insist upon performance and who is without other adequate 
remedy. Hospital v. Joint Committee, 673. 


§ 2b. Discretionary Duty. 

Ordinarily, mandamus will not lie to control the exercise of discretion, but 
may lie to compel a public official to act in a matter within his discretion with- 
out in any manner controlling such action. Hosnital v. Joint Committee, 673. 


Mandamus will lie to control or review discretionary acts when it is made to 
appear that the discretion has been abused, as where the action complained of 
has been arbitrary or capricious. Jbid. 

Where the sole discretion of a publie official is to determine the existence of 
facts imposing upon him the right and duty to perform an act, proof of the 
existence of such basic facts renders the act purely ministerial, and mandamus 
will lie to compel its performance. Ibid. 


Mandamus will lie to compel the officials of a municipality to issue a building 
permit at the instance of an applicant who has performed all acts necessary 
and required by law to entitle him to its issuance. Lee v. Walker, 687. 


§ 4. Procedure. 


Mandatory temporary order may issue in action for mandamus when neces- 
sary to preserve status quo, and hearing on order to show cause why such 
temporary order should not issue may be had less than ten days after notice. 
Hospital v. Joint Committee, 6738. 


MASTER AND SERVANT. 


§ 2b. Construction and Operation of Contracts of Employment. 


Upon acceptance of employment the law implies a promise or covenant on 
the part of employee to render in good faith efficient service and not to give 
legal ground for dismissal or discharge during the term of the employment, 
but an instruction to the effect that the law implies that the employee would 
fulfill his obligations in this respect is erroneous. Hagan v. Jenkins, 425. 


§ 6f. Actions for Wrongful Discharge. 


In this action by an emplovee for wrongful discharge, plaintiff's evidence 
held not to show that he yoluntarily terminated his employment or was guilty 
of such deretlictions of duty as would justify his discharge, and nonsuit was 
properly overruled. Hagan v. Jenkins, 425. 

Plaintiff was employed at a stipulated weekly salary plus additional incen- 
tive pay to accrue if he remained with the employer twelve months and planned 
to continue with the company thereafter. Held: In plaintiff’s action for wrong- 
ful discharge, an instruction to the effect that plaintiff was not obligated to 
serve any specified time but that he would forfeit his right to incentive pay if 
he voluntarily quit or was discharged for inefficient service or other legal 
grounds, before the twelve month period, is erroneous, since the incentive pay 
would not accrue unless he remained in the employment for twelve months at 
least, and he cannot forfeit a right which had not accrued. Jbid. 

Where the contract of employment of plaintiff is at a weekly wage with 
incentive pay to accrue if he remained with the company twelve months and 
planned to continue in its employment thereafter, it is necessary upon the trial 
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that it be determined whether the contract was one of employment from year 
to year or a hiring at will from week to week with the understanding that the 
employee was to receive the incentive pay if he remained with the company 
for at least twelve months, since until this question is determined the rights 
of the parties cannot be correctly adjudicated. Ibid. 


§ 14a. Common Law Liability of Employer for Injury to Employee. 


Where an employer has exempted himself from the Workmen’s Compensation 
Act, the defenses of contributory negligence, assumption of risk and that injury 
was due to the negligence of a fellow servant are not available to him in an 
employee’s action against him for negligent injury. G.S. 97-14. Muldrow v. 
Weinstein, 587. 


In common law actions by an employee to recover for personal injury a mere 
showing that the injury occurred while the employee was in the performance 
of the duties of his employment is insufficient, but he must show some breach 
of duty on the part of the employer proximately causing the injury. Ibid. 


An employer is not an insurer of the safety of the employee but is required 
only to exercise the care of an ordinarily prudent man under like circum- 
stances to provide a reasonably safe place to work and reasonably safe imple- 
ments and appliances. Ibid. 


Whether the employer is under duty to provide guard rails depends upon the 
nature of the work, and an employer is not required to provide guard rails 
around an opening when the danger is apparent and known and guard rails 
would interfere materially with the practical use of the premises and there is 
nothing to show special circumstances rendering the place or the method of 
work dangerous to an employee possessing average intelligence. Jbid. 


Evidence held insufficient to show negligence on part of employer resulting 
in fall of employee into scrap metal compress. Ibid. 


§ 40c. Workmen’s Compensation—Whether Accident ‘‘Arises Out of the 
Employment.”’ 


Evidence tending to show that the employee was fatally injured when he 
attempted to move a tractor which was in his way in the performance of his 
duties, that there was a rule of the employer, not submitted to or approved by 
the Industrial Commission as a safety rule, that only employees specifically 
directed to do so should operate the tractors but that the employee had there- 
tofore moved similar tractors as had also other employees in the plant, is held 
sufficient to sustain the findings of the Industrial Commission that the em- 
ployee was injured in an accident arising out of and in the course of his em- 
ployment. Parsons v. Swift & Co., 580. 


§ 40e. Causal Connection Between Accident and Disability or Death. 


The rule that there must be a causal relation between the employment and 
the injury in order for the injury to be compensable uncer the Workmen’s 
Compensation Act is fundamental and necessary to effectuate the intent of the 
Act to provide benefits for industrial injuries rather than to set up general 
health insurance benefits. Duncan v. Charlotte, 86. 


§ 40f. Workmen's Compensation Act—-Decreases. 


The 1925 Amendment to the Workmen’s Compensation Act which provides 
for compensation for occupational diseases does not obviate the necessity of 
claimant showing that the disease resulted from the employment. Indeed, the 
definition of an occupational disease is one which is the natural result of the 
particular employment. Duncan v. Charlotte, 86. 
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Heart disease is not ordinarily considered either an occupational disease or 
as one arising out of and in the course of the employment, and recovery there- 
for must be based upon evidence that it resulted from some unusual exertion 
or strain undergone in the discharge of the duties of the employment. G.S. 
97-2 (f). Ibid. 

Act providing that as to firemen heart disease should be compensable regard- 
less of absence of causal connection between duties and the attack, held uncon- 
stitutional. Ibid. 


The provisions of the Workmen’s Compensation Act providing for compensa- 
tion only for injuries resulting by accident arising out of and in the course of 
the employment has been extended to provide compensation for those occupa- 
tional diseases which are enumerated in the Act. G.S. 97-2 (f), G.S. 97-52, 
G.S. 97-58. Henry v. Leather Co., 126. 


An occupational disease is a disease caused by a series of events of a similar 
or like nature occurring regularly or at frequent intervals over an extended 
period of time in the discharge of the duties of the employment. Jbdid. 


Tenosynovitis attributable to repeated strain or stress on the extensor ten- 
dons of claimant’s arms incident to the performance of the duties of his em- 
ployment is held “caused by trauma in employment” and is an occupational 
disease compensable under the provisions of G.S. 97-53, since “trauma” in its 
technical sense is not limited to injuries resulting from external foree or vio- 
lence. Jbdid. 


$ 41. Compensation Act—Right to Maintain Action Against Third Person 
Tort-Feasor. 


An employee riding in a car driven by the president and executive officer of 
the employer on a business trip in the course of their employment may not 
hold the driver liable as a third person tort-feasor in an action at common law 
for negligence resulting in an unintentional injury in a collision, since such 
driver is a person conducting the business of the employer within the purview 
of the immunity clause of G.S. 97-9. Warner v. Leder, 727. 


While an emplover or an employee conducting the business of the employer 
may be held liable at common law where injury to claimant employee Is will- 
fully and wantonly inflicted, claimant employee may not assert liability under 
this exception to the general rule when he admits that his injury was not inten- 
tionally inflicted. Ibid. 


While an emplover or an employee conducting the business of the employer 
may be held liable at common law where injury to claimant employee is will- 
fully and wantonly inflicted, claimant employee may not assert Hability under 
this exception to the general rule when he has applied for and received medical 
expenses and compensation in accordance with the provisions of the North 
Carolina Workmen's Compensation Act. Ibid. 


§ 43. Workmen’s Compensation Act—Notice and Filing of Claim. 


Evidence heid to sustain finding that claimant was first advised he had 
silicosis shortly before filing of claim. Auwfry v. Mica Co., 400. 


Where claimant is first advised that he had silicosis by competent medical 
authority some two and one-half years after he quit his employment because 
of disability, and he files claim for compensation with his employer a month 
after having been so advised, claimant’s claim is filed in apt time. Ibid. 
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§ 47. Jurisdiction of Industrial Commission. 


The retention of jurisdiction by the Industrial Commission for a period of 
300 weeks from the date of the accident for the purpose of showing decreased 
earning capacity due to permanent partial disability, is error. Hill v. DuBose, 
446. 


§ 53b (1). Workmen’s Compensation Act—Amount of Recovery for In- 
jury—Disability. 

Compensation for partial permanent disability should be based upon the loss 
of wage-earning power rather than the amount actually earned by the employee 
after maximum recovery from the injury, and where it is apparent that the 
recovery was based upon the amount actually earned, the cause will be re- 
manded. Hill v. DuBose, 446. 


§ 53d. Workmen’s Compensation Act——Persons Entitled to Payment of 
Award. 


Where the employee is survived only by his mother and his minor brother, 
his mother is his sole next of Kin within the meaning of G.S. 97-40. Parsons 
v. Swift & Co., 580. 

Where the employee’s mother and minor brother are partial dependents, the 
mother being the sole next of Kin as defined in G.S. 97-40, the mother and minor 
brother may not elect to take as next of kin rather than as partial dependents, 
since both are not next of kin, and it is necessary under the provisions of G.S. 
97-38 that all the partial dependents be next of kin in order to be entitled to 
make the election. Jbdid. 


§ 55d. Workmen’s Compensation Act—Appeal and Review. 


Where the record fails to show that the Superior Court ruled on any of 
the specific exceptions made by appellant to the findings of the Industrial Com- 
mission and fails to show any exception to the failure of the judge to make 
such specific rulings, the exceptions taken on appeal from the Industrial Com- 
mission are not presented on the appeal to the Supreme Court notwithstanding 
that such exceptions’are listed following the appeal entries from the judgment 
of the Superior Court. Parsons v. Swift & Co., 580. 


An exception to the ruling of the Superior Court sustaining the findings of 
fact and conclusions of law of the Industrial Commission is a broadside excep- 
tion, and is insufficient to bring up for review the findings of fact or the evi- 
dence upon which they are based. Ibid. 


Exceptions to the affirmance of the decision and award of the Industrial Com- 
mission and to the judgment and signing thereof constitute no more than an 
exception to the signing of the judgment and raise only the question of whether 
the facts found by the Industrial Commission and approved by the judge of 
the Superior Court are sufficient to support the judgment. Jbdid. 


§ 58. Employing Unit Within Meaning of Employment Security Act. 


What is an employing unit within the meaning of the Employment Security 
Act is not predicated upon the common law definition of master and servant 
or employer and independent contractor, but is determinable by the definitions 
set out in the statute. Employment Security Com. v. Monsees, 69. 


Where the owner of sawmills contracts with the owner of timber to deliver 
to him lumber eut in accordance with specifications furnished, and thereafter 
contracts with individuals to operate the sawmills and other individuals as 
loggers upon an agreed price per thousand board feet, which individuals employ 
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others to assist them in their work to the knowledge of the owner of the saw- 
mills, who testifies that cutting and delivering lumber under the contracts is 
a part of his usual business, held: the sawmill owner is an employing unit 
within the meaning of the Employment Security Act. G.S. 96-8 (e), prior to 
the amendiment of Session Laws of 1949. Jbdid. 


Under a contract by which consignor agrees to deliver such quantity of its 
products as consignee might desire for sale at consignee’s place of business at 
the price stipulated by the consignor, but which does not require consignee to 
devote all of his efforts to the sale of consignor’s products or to sell any specific 
amount thereof, nor restrict consignee’s right to sell other products which are 
noncouipetitive with the products of consignor, held: the consignee is engaged 
in an individual business of his own free from control by the consignor and 
conducted outside consignor’s places of business, and therefore the consignee, 
having in his employ less than eight individuals, eannot be held an employing 
unit as an independent contractor under the consignuor. G.S. 96-8 (f) (8) prior 
to its repeal 18 Mareh, 1947. Employment Security Com. v. Tinnin, T5. 


§ 60. Right to Unemployment Compensation. 


Findings supported by evidence that the nnemployment of claimants-em- 
ployees for the period in question was due to vacation and that they were not 
available for work during such period supports order denying claimants com- 
pensation for the time in question. Jn re Employment Security Com., 651. 


§ 62. Appeals from Employment Security Commission. 


The findings of fact of the Employment Security Commission are binding 
upon appeal when supported by competent evidence. G.S, 96-4 (m). Employ- 
ment Security Com. v, Monsees, 69; In re Employment Security Com., 651. 

The requirement of G.S. 96-15 (i) that the party appealing from the Employ- 
ment Security Commission file statement of grounds upon which review is 
sought and the particulars in which it is claimed the Commission was in error 
is a condition precedent to the right of appeal, and failure to file such state- 
ment within the time allowed by the statute for appeal requires dismissal. 
In re Employment Security Com., 651. 


MONEY RECEIVED. 


§ 1. Nature and Essentials of Right of Action. 


The voluntary payment of money by a person who has full knowledge of all 
the facts cannot be recovered. Guerry v. Trust Co., 644. 


MORTGAGES. 


§ 16b. Right to Redeem—Limitations. 


Wife’s right to redeem dower right from mortgagee in possession is not 
barred until ten years after dower becomes consummate, notwithstanding hus- 
band’s right is barred. Gay v. Exum & Co., 378. 


§ 17c. Duty of Mortgagee in Possession to Account for Rents and Profits. 


Where the widow asserts her dower right in the equity of redemption in 
lands in possession of the mortgagee, she is entitled to an accounting for the 
rents and profits from the death of her husband up to the assignment of dower, 
but an accounting for the period prior fo her husband’s death is competent 
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solely for the purpose of ascertaining the value of the equity of redemption to 
which her dower right attaches. Gay v. Hxum & Co., 878. 

Accounting for rents and profits cannot be demanded until foreclosure is set 
aside. Thompson v. Ins. Co., 484. 


§ 35b. Who May Purchase at Sale—Trustees. 


Purchase by cestui in sale conducted in effect by himself as trustee renders 
foreclosure voidable and not void, and may be avoided only by mortgagor or 
his heirs, and not his executor. Thompson v. Ins. Co., 434. 


§ 39e (2). Parties in Suit to Set Aside Foreclosure. 


Right to attack foreclosure for that cestui bid in property at own sale as 
trustee accrues only to mortgagor or his heirs. Thompson v. Ins. Co., 434. 


MUNICIPAL CORPORATIONS. 


§ 5. Powers and Functions—Legislative Control. 


The General Assembly has authority to create municipal corporations, N. C. 
Constitution, Art. VIII, sec. 4, and municipalities created by it have only such 
powers as are expressly conferred by statute and those necessarily implied 
therefrom, which powers the General Assembly may enlarge, diminish or alto- 
gether withdraw at its will. Grimesland v. Washington, 117. 


General Assembly may grant municipality corporate or private powers for a 
public purpose and for the public benefit. Jbid. 


§ 7. Governmental Powers-—Taxation. 


Under the provisions of G.S. 20-97 (a) (b) a municipality is limited to a 
total annual levy of $16.00 on each taxicab operated within its limits, which 
limitation is not affected by the later enacted provision of G.S. 160-200 (36a) 
authorizing it to grant franchises to taxicab operators on such terms as it deems 
advisable, it being evident that the word “terms” as used in the statute refers 
to regulations in regard to service rather than to fees or taxes, and this result 
is consonant with legislative policy as gathered from the history and statutory 
changes. Cab Co. v. Charlotte, 572. 


§ 8a. Private Powers in General. 


The General Assembly may confer not only governmental powers upon a 
municipality but may also grant it corporate powers for a public purpose and 
for the public benefit; but in the exercise of such corporate powers a munici- 
pality is liable in contract and in tort as in case of private corporations and 
may be made subject to regulations and supervisions imposed by the general 
law upon other corporations so engaged, but the legislative will to make the 
municipality subject to such regulations must be expressed and will not be 
inferred. Grimesland v. Washington, 117. 


§ 8b (2). Public Utilities Outside Limits. 


The power of a municipality to own and operate transmission lines for the 
sale of current to consumers beyond its corporate limits confers no exclusive 
franchise upon it and it is not entitled to enjoin lawful competition within the 
territory outside its limits served by it, there being no contention that the com- 
peting line caused physical interference with its lines or created any hazard 
thereto. Grimesiand v. Washington, 117. 
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The General Assembly has authority under the Constitution to authorize a 
municipality to build and operate lines for the transmission of electric current 
beyond its corporate boundaries within reasonable limits. Jbdid. 


§ 14a. Defects or Obstructions in Streets. 


A contractor excavating a ditch along a city street with the sanction and per- 
mission of the governing board of the municipality is under the same legal duty 
to the traveling public as the municipality would owe if it were in direct charge 
of the work, which is the duty to exercise due care commensurate with the 
surrounding dangers and circumstances to warn travelers of the existence of 
the excavation and otherwise to protect them against injury therefrom. Presley 
v. Allen & Co., 181. 

Where the physical facts are sufficient to give the traveling public notice of 
a work project along a street, the usual rule that a traveler may assume a 
street to be in safe condition has no application in the use of that part of the 
street left open to traffic. Jbid. “ 

Barriers or guard rails at an excavation along a street are solely for the 
purpose of warning the traveling public and it is not required that they be 
sufficient to repel vehicles that may deviate from the traveled portion of the 
street into the zone of danger, or even that they be erected in the daytime when 
the excavation is plainly visible. Jbid. 

Where plaintiff motorist’s own testimony is to the effect that he had knowl- 
edge of an excavation along a municipal street and the conditions extant, he 
may not maintain that the contractor was negligent in failing to provide ade- 
quate signs and barricades warning of the danger, since he had knowledge 
thereof and no one needs notice of what he already knows. Ibid. 

Evidence held to show contributory negligence as matter of law on part of 
motorist skidding into excavation. Jbdid. 

Defendant municipality dug a ditch entirely across the street leaving loose 
dirt piled along the eastern edge of the excavation to a height of from one and 
one-half to five feet. No barriers or lights were placed along the ditch. Plain- 
tiff, traveling westward after dark, drove his car over the loose dirt and into 
the ditch. Held; Plaintiff was guilty of contributory negligence as a matter of 
law. Price v. Monroe, 666. 

Plaintiffs, who were passengers in a car, were injured when the driver drove 
the car after dark over loose dirt and into a ditch. The municipality had left 
the loose dirt from the excavation piled along the side of the ditch, but had 
placed no barriers or lights along the excavation. Held: Probable injury re- 
sulting from the absence of barriers or lights could have been reasonably fore- 
seen, and therefore the negligence of the city in failing to maintain proper 
warnings is not insulated by the negligence of the driver. Ibid. 


§ 15a. Appropriation of Private Water and Sewer Systems. 

The rights of owners of water and sewer systems in a subdivision to com- 
pensation upon the taking over of the systems consequent to the annexation of 
the territory by a municipality must be determined in accordance with the facts 
of each particular case. Spaugh v. Winston-Salem, 708. 

Under the facts of this case, owners of subdivision held not entitled to com- 
pensation for water and sewer systems taken over by city. Jbid. 


§ 25b. Control and Regulation of Streets. 


In the absence of evidence to the contrary, it will be assumed that an exca- 
vation along a street for the purpose of placing underground telephone wires 
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and cables was made with the sanction and permission of the municipal author- 
ities. Presley v. Alien é Co., 181. 


It will be presumed that traffic signs erected along street were erected pur- 
suant to competent authority. Johnson v. Bell, 522. 


A municipality has the right to determine where its streets and alleys shall 
be and may not be forced to maintain a street or alley by dedication. Lee v. 
Walker, 687. 


§ 36. Nature and Extent of Police Power in General. 


Knowledge of a municipal ordinance relating to water and sewer systems is 
presumed within one mile of its corporate limits. Spaugh v. Winston-Salem, 
708. - 


§ 37. Building Permits. 


Mandamus will lie to compel issuance of building permit at instance of appli- 
cant who has complied with all conditions for its issuance. Lee v. Walker, 687. 


NEGLIGENCE. 


§ 1. Acts and Omissions Constituting Negligence. 


In order for a person injured in a fall down an elevator shaft to recover 
against the company under contractual duty to the owner of the building to 
keep the safety devices on the elevator in reasonably safe condition and in 
proper repair, the injured person must show a negligent breach of the legal 
duty arising out of the contract and that such breach of duty was the proximate 
cause or one of the proximate causes of the injury. Jones v. Elevator Co., 512. 


§ 2. Sudden Emergency. 


Where sudden emergency is created by the negligence of defendant, plaintiff 
is not required to choose the wisest conduct, but only to choose such conduct 
as a person of ordinary care and prudence, similarly situated, would have 
chosen. Powell v. Lloyd, 481. 


§ 3%. Res Ipsa Loquitur. 


The doctrine of res ipsa loquitur does not apply in the State of Virginia to a 
ease of an unexplained accident which may be attributable to one of several 
causes, some of which are not under the control of the defendant. Jones v. 
Elevator Co., 512. 


§ 4b. Dangerous Conditions and Attractive Nuisances. 


Ponds, pools, lakes, streams, reservoirs, and other bodies of water do not 
per se constitute attractive nuisances, and while the owner of land upon which 
there is an artificial body of water may be guilty of negligence in failing to 
provide reasonable safeguards against injuries to children when he has notice, 
actual or constructive, that children of tender years frequent the place, no such 
duty arises in regard to a branch or stream flowing in its natural state. Fitch 
v. Selwyn Village, 632. 


§ 4f. Liability of Proprietor for Fall of Patron. 


The proprietor of a dance hall is not an insurer of the safety of its patrons 
and invitees, but is under legal duty to exercise ordinary care to keep its prem- 
ises, and all parts thereof to which persons lawfully preserit may go, in a safe 
condition for the use for which they are designed and intended, and to give 
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warning of hidden dangers and unsafe conditions in so far as they can be ascer- 
tained by reasonable inspection and supervision. Revis v. Clark, 158. 

The duty of a proprietor to warn invitees of dangerous conditions or instru- 
mentalities upon the premises is based upon the proprietor’s superior knowledge 
concerning them, and it is only when such dangers are known to proprietor, or 
should be known to him in the exercise of due care, that the duty to warn 
obtains. Ibid. | 

Evidence which fails to show that proprietor knew or should have known 
of danger is insufficient to withstand nonsuit. Ibid. 


§ 6. Concurring Negligence. 

Where the acts or omissions of persons operating independently of each other 
join and concur in proximately producing the injury complained of, even 
though originating from separate and distinct sources, the author of each is 
liable for the resulting injury, and action may be brought against any one or 
all as joint tort-feasors. Barber v. Wooten, 107. 

Drivers successively hitting plaintiff’s car may be liable for concurring negli- 
gence. Ibid. A fortiori, when accidents cause death. AMfcHorney v. Wooten, 
110. 


§ 7. Intervening Negligence. 

An independent intervening cause is one which could not have been reason- 
ably anticipated and which breaks the causal connection between the primary 
negligence and the injury, but if the intervening act might have been antici- 
pated in the natural and ordinary course of things, including those acts which 
constitute a normal response to the stimulus of the situation created by the 
primary negligence, such intervening act does not insulate the primary negli- 
gence, even though it be a contributing cause of the injury. Hall v. Coble 
Dairies, 206. 

If the intervening act is of such character that it could have been reasonably 
foreseen, it does not break the sequence of events put in motion by the primary 
negligence, and the primary negligence remains a proximate cause of the injury. 
Price v. Monroe, 666. 


§ 9. Proximate Cause—Anticipation of Injury. 


Foreseeability is essential element of proximate cause. Deese v. Light Co., 
D8. 

Ordinarily, foreseeability is an essential element of proximate cause, but this 
does not require that the tort-feasor be able to anticipate the particular conse- 
quences ultimately resulting from his negligence, but only that by the exercise 
of reasonable care he might have foreseen consequences of a generally injurious 
nature, and that the injuries actually sustained be such as in ordinary circum- 
stances were likely to have ensued. Hall v. Coble Dairies, 206. 

Party is not required to anticipate negligence on part of others. Johnson v. 
Bell, 522. 


§ 15. Parties. 


Where injured party sues owner of car in his individual capacity, such de- 
fendant cannot compel plaintiff to sue him also in his capacity as administrator 
of driver of the car. Hvans v. Morrow, 600. 


8 16. Pleadings in Negligence Actions. 


Contributory negligence must be pleaded by alleging facts to which the law 
attaches contributory negligence as a conclusion. Bruce v. Flying Service, 79. 
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8 17. Burden of Proof in Negligence Actions. 


Burden of proving contributory negligence is on defendant. Bruce v. Flying 
Service, 79; Powell v. Lloyd, 481. 


§ 19b (1). Sufficiency of Evidence and Nonsuit on Issue of Negligence in 
General. 


Evidence held insufficient for jury in this action to recover for fall down 
elevator shaft, the doctrine of res ipsa loquitur not being applicable. Jones v. 
Elevator Co., 512. 


§ 19c. Nonsuit for Contributory Negligence. (In auto accident cases see 
Automobiles § 18h (3).) 


Nonsuit is properly entered when plaintiff by his own testimony makes out a 
clear case of contributory negligence, and thus proves himself out of court. 
Sawyer v. R. R., 164; Presley v. Allen & Co.. 181. 


Nonsuit on the ground of contributory negligence cannot be granted unless 
plaintiff's own evidence, taken in the light most favorable to him, establishes 
contributory negligence so clearly that no other reasonable inference or con- 
clusion may be drawn therefrom. Powell v. Lloyd, 481; Price v. Monroe, 666. 


Nonsuit on the ground of contributory negligence may be allowed when, and 
only when, no other inference is reasonably deducibie from the evidence. 
Fowler v. Atlantic Co., 542; Donlop v. Snyder, 627. 


“vidence must be considered in light most favorable to plaintiff. Donlop v. 
Snyder, 627. 


Nonsuit for contributory negligence may not be allowed even if a phase of 
plaintiff’s own evidence tends to establish this defense as a reasonable infer- 
ence, when such evidence, construed contextually with plaintiff's other evidence, 
supports the opposite conclusion with equal logic. Jbid. 


§ 21. Issues. 


A defendant relying on contributory negligence must prove facts from which 
the inference of contributory negligence may be drawn by men of ordinary 
reason, and evidence which raises a mere conjecture is insufficient. Bruce v. 
Flying Service, 79. 


In an action to recover for the death of a gratuitous passenger in an airplane 
upon allegations that the fatal accident was caused by negligence of the pilot, 
defendant’s allegations that the fatal maneuver was inherently dangerous and 
that intestate acquiesced in the operation of the plane cannot justify the sub- 
mission of the issue of contributory negligence to the jury when all the evidence 
is to the effect that the maneuver was not dangerous when properly done and 
that under the circumstances even an experienced pilot should not have at- 
tempted, while a passenger, to have interfered with the controls during the 
maneuver by the pilot in command. IJbdid. 


PARENT AND CHILD. 


§ 5. Liability for Support of Child. (Bastardy proceedings see Bastards.) 

Father is under primary legal duty to support child, and mother’s promise 
to maintain child of marriage will support father’s agreement to pay her stipu- 
lated periodic sums. Campbell v. Campbell, 188. 
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§ 3. Necessary Parties Defendant. 

Necessary parties are those whose rights must be ascertained and settled 
before the rights of the parties to the suit can be determined. Assurance 
Society v. Basnight, 347. 

Holders of judgment liens on undivided interest of tenant in common are not 
necessary parties to partition proceedings. Washburn v. Washburn, 370. 


§ 4. Proper Parties Defendant. 


Subsequent encumbrancers are not necessary but are proper parties in action 
to enforce contractor’s lien. Assurance Society v. Basnight, 347. 


Holders of judgment liens on undivided interest of tenant in common are 
proper parties to partition proceedings. Washburn v. Washburn, 370. 


§ 7. Interveners. 

Court is not required to determine validity of claim before permitting claim- 
ant to intervene, and order permitting intervention is interlocutory and not 
appealable. Raleigh v. Edwards, 528. 


PARTITION. 
§ la. Right to Partition. 


A vested remainderman in real estate as a joint tenant or tenant in common 
is entitled to partition of the land provided partition or sale for partition does 
not interfere with the possession of the life tenants during the existence of 
their estates. G.S. 46-23. Bunting v. Cobb, 182. 


A child of one life tenant in common who takes vested remainder in fee upon 
the death of her parent is entitled to partition as against the surviving life 
tenants and the contingent remaindermen, and the right to such partition is 
not affected by the fact that she might later inherit the fee in a part of the 
remainder in which other life tenants hold their respective life estates. Jbid.’ 


§ 4a. Parties and Procedure. 


Holders of judgment lien on undivided interest of tenant in common are 
proper but not necessary parties to partition proceedings. Washburn v. Wash- 
burn, 370. 


§ 4e. Distribution of Proceeds of Sale. 


Holders of judgment liens on the undivided interest of a tenant in common 
who are not made parties to the proceedings for sale for partition may not 
interfere after final decree of sale to have the debtor’s share of the proceeds 
paid to them and may not maintain that the officer making the sale committed 
a wrong against them by distributing the proceeds of sale in conformity with 
the decree without applying their debtor’s share to the payment of the judgment 
liens. Washburn v. Washburn, 370. 


§ 4f. Operation and Effect of Judgment for Partition. 


Grantor conveyed the land in question to his daughter and her husband for 
life and to her heirs “during the term of the natural life of her heir or heirs.” 
Grantor died intestate, and in later partition proceedings the identical land 
conveyed to the daughter for life was allotted to her as her entire share. Held: 
The judgment in the partition proceedings, though not passing title, vested in 
severalty the title to each of the tracts to the respective tenants and operates 
as an estoppel as to any reversion, and upon the death of the daughter and her 
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husband intestate without having disposed of any interest in the land, their 
children take a fee simple. Southerland v. Potts, 268. 


The holders of judgment liens on the undivided interest of a tenant in com- 
mon, while proper parties, are not necessary parties to a proceeding to parti- 
tion the land by sale, but when not made parties the purchaser at the partition 
sale takes the land subject to the judgment liens which are not affected in any 
degree by the partition sale. Washburn v. Washburn, 370. 


PARTNERSHIP. 


§ la. Creation and Existence. 


Where an agreement is in writing, whether the parties thereto are partners 
depends upon its legal effect under the provisions of the uniform partnership 
act. McGurk v. Moore, 248. 


An agreement under which one party makes loans and advances of money to 
the other for use in a business conducted by such other, with provision of equal 
division of the profits between the parties, with further provision that the first 
party might withdraw all advances upon notice for the purpose of liquidation 
and that after payment of such advances and the payment of all expenses, the 
net profits remaining should be equally divided, is held not to create a partner- 
ship, since the indispensable requisite of co-ownership is lacking, G.S, 59-36 (1), 
G.S. 59-37, and the relationship of the parties is simply that of creditor and 
debtor. Ibid. 


§ 4. Rights and Remedies of Partners as Between Themselves. 


When one partner wrongfully takes partnership funds and uses them to buy 
or improve property, his co-parthners may compel him to account to the partner- 
ship for the funds and enforce the resulting claim as an equitable lien on the 
property, or may charge the property with a constructive trust in favor of the 
partnership to the extent of the partnership funds used in its purchase or im- 
provement. JIfeGurk v. Moore, 248. 


PHYSICIANS AND SURGEONS. 


§ 183. Compensation and Remedies of Physician or Surgeon. 


Evidence to the effect that the patient’s son consulted plaintiff surgeon in 
regard to an operation upon her, together with testimony Dy plaintiff without 
objection that the son said he was acting as agent for both his mother and 
father, is held sufficient to warrant the jury in finding the issue of agency 
against the mother, and overrule her motion to nonsuit in plaintiff’s action to 
recover the balance due for professional services in performing the operation. 
Lambros v. Zrakas, 287. 


§ 14. Malpractice—Duties of Physician or Surgeon in General. 


A physician or surgeon must (1) possess the degree of learning, skill, and 
ability which others similarly situated possess: (2) must exert his best judg- 
ment in the treatment and care of his patient: (3) and must exercise reason- 
able care and diligence in the application of his knowledge and skill to the 
patient’s ease. Jackson v. Sanitarium, 222. 


§ 16. Application and Use of Knowledge and Skill. 


Where plaintiff, in an action for wrongful death resulting from alleged mal- 
practice, relies upon the failure of defendant surgeon to exercise reasonable 
eare and diligence in the application of his knowledge and skill. plaintiff must 
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not only show that defendant was negligent in this respect but also that such 
negligence was the proximate cause, or one of the proximate causes, of the 
death of his intestate. Jackson v. Sanitarium, 222. 


Ordinarily the standard of care required of a physician or surgeon can be 
established only by expert testimony, but when such standard is established by 
expert testimony, nonexpert witnesses may testify in most cases as to a de- 
parture therefrom. Ibid. 


Where the evidence is to the effect that a person allergic to ether dies from 
its use almost immediately, and that in the instant case plaintiff’s intestate 
lived approximately twenty hours after ether was administered, the question 
of whether intestate died as the result of an abnormal reaction to the ether is 
eliminated. Jbid. 

In proper instances the jury may determine question of proximate cause from 
facts and circumstances without aid of expert testimony. Jbid. 


PLEADINGS. 


§ 8a. Complaint—Statement of Cause of Action in General. 


The complaint must contain a plain and concise statement of every material, 
essential, and ultimate fact which constitutes the cause of action without un- 
necessary repetition and with each material allegation distinctly numbered, but 
it should not contain allegations of evidentiary facts tending to establish the 
ultimate and issuable facts. Guy v. Baer, 276. 


Allegations of a first cause of action may not be incorporated into that part 
of the complaint stating the second cause of action merely by referring to the 
number of the particular paragraphs of the first cause of action considered 
-pertinent. Jbid. 


§ 5. Complaint—Prayer for Relief. 


The relief to which plaintiff is entitled is to be determined by the allegations 
of the complaint and not by the specific relief for which he prays. Lamb v. 
Staples, 166. 


§ 10. Cross-Actions. 


In suit by bus passengers to recover for injuries in a bus-car collision, bus 
company may not join administratrix of driver of car as joint tort-feasor in 
face of consent judgment against bus company in favor of administratrix in 
action in which issue of contributory negligence of intestate was raised by the 
pleadings. Herring v. Coach Co., 51. 


Right of plaintiff to sue defendants as joint tort-feasors see Barber v. 
Wooten, 107. 


Right of defendant to maintain cross-action against third person on allega- 
tion that negligence of such third person, if not sole proximate cause, was con- 
tributing cause see Read v. Roofing Co., 273. 


In action between executor and assignee of life policy pledged as additional 
security, executor may not set up cross-action on allegations that pledgee’s debt 
was paid by receipt of rents and profits from land after wrongful foreclosure 
of mortgage primarily securing the debt, since there is want of mutuality of 
parties and want of sufficient connection with plaintiff’s cause. Thompson v. 
Ins. Co., 484. 


What may be set up as a cross-action, G.S. 1-137 (1), is subject to the same 
rules governing the joinder of causes, G.S. 1-123 (1), and it is required that the 
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matters alleged in the cross-action be so related to those alleged in the com- 
plaint that an adjustment of both is necessary to a full determination of the 
controversy, and be so related that the parties must be assumed to have had 
the matters alleged in the cross-action in view when they dealt wtih each other, 
and further that there be a mutuality of parties. Jbid. 


§ 15. Office and Effect of Demurrer. 


On demurrer the case will be taken as made by the complaint. Barber v. 
Weaoten, 107. 

Upon demurrer the facts alleged in the complaint will be taken as true. Muse 
v. Morrison, 195; Hall v. Coble Dairies, 206; Gaincs v. Alfg. Co., 331; Clinard 
v. Lambeth, 410. 

Sufficiency of new matter alleged in answer to constitute defense may be 
tested by demurrer. Williams v. Hospital Asso., 536. 


The sufficiency of the answer to state a defense may be raised by demurrer. 
Guerry v. Trust Co., 644. 


8 18c. Defects Appearing on Face of Pleading and ‘‘Speaking Demurrers.” 


Matter not appearing on face of pleading is not presented by demurrer. 
Barber v. Wooten, 107. 


§ 19b. Demurrer for Misjoinder of Parties and Causes. 


Where allegations are sufficient to state cause against defendants as joint 
tort-feasors, demurrer for misjoinder is properly overruled. Barber v. Wooten, 
107. 

A complaint alleging that defendants, the executive secretary of the State 
Board of Examiners of Plumbing and Heating Contractors, licensees of the 
Board, the town clerk and members of the board of aldermen, conspired to- 
gether to drive plaintiff out of his work, trade and business, and alleging 
numerous wrongful acts maliciously and unlawfully done by certain of the 
alleged conspirators in furtherance of the common design, resulting in damage 
to plaintiff, is held not subject to demurrer for misjoinder of parties and causes. 
Muse v. Morrison, 196. 


§ 19c. Demurrer for Failure of Pleading to State Cause of Action or 
Defense. 


A demurrer admits the truth of every material fact properly alleged. Hall 
v. Coble Dairies, 206; Gaines v. Mfg. Co., 3381; Gaines v. If fg. Co., 340. 

Upon demurrer the complaint will be liberally construed in favor of the 
pleader. Hall v. Coble Dairies, 206; Hospital v. Joint Committee, 673. 

A pleading will be liberally construed upon demurrer, and the pleading will 
be upheld if in any portion or to any extent it presents facts sufficient to con- 
stitute a cause of action. Read v. Roofing Co., 274; Skinner v. Gaither Corp., 
385; Clinard v. Lambeth, 410. 

A pleading will be liberally construed upon demurrer, giving the pleader 
every reasonable intendment, and the demurrer will be overruled if the plead- 
ing to any extent or in any portion presents facts sufficient to constitute a 
cause of action. Gaines v. Mfg. Co., 331. 

Where a complaint alleges several causes of action, a general demurrer must 
be overruled if any one of the causes of action is sufficiently stated. Deaton 
v. Deaton, 538. 

Upon demurrer to the answer, its allegations will be liberally construed, 
admitting for the purpose of truth al] allegations of fact as well as all relevant 
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inferences of fact reasonably deducible therefrom, and the demurrer must be 
overruled if the answer is sufficient in any part or to any extent to state facts 
constituting one or more defenses. G.S. 1-151. Guerry v. Trust Co., 644. 


§ 23. Amendment After Decision on Appeal. 


The court rendered judgment under agreement of the parties that the court 
should find the facts from the evidence and stipulations of the parties. On 
appeal the judgment was modified and the cause remanded. Held: After re- 
mand the cause was pending in the Superior Court, and the Superior Court had 
authority to permit amendment within the purview of G.S. 1-163, and the 
refusal of the court to permit amendment on the ground that it was without 
authority to entertain the motion will be reversed on appeal. Goldston Bros. 
v. Newkirk, 279. 


§ 24c. Proof Without Allegation. 


Evidence in support of defense not supported by allegation is incompetent. 
Cuthrell v. Ins. Co., 187. 


Evidence in support of matter not alleged in pleading is incompetent as being 
irrelevant. Freeman v. Ponder, 294. 


A party is precluded from offering proof in direct conflict with his positive 
allegation. Ibid. 


§ 31. Motions to Strike. 


In an action against a bus company, consent judgment was entered in favor 
of the administratrix of the driver of the car involved in the collision, in which 
action the issue of intestate’s contributory negligence was raised by the plead- 
ings. Consent judgments were also entered in her favor individually and as 
next friend of a passenger in the car. In a later action involving the same 
collision instituted by passengers in the bus against the bus company, it sought 
to join the administratrix on the theory that her intestate was a joint tort- 
feasor. Held: The administratrix was entitled to plead the consent judgment 
in her favor as administratrix in bar to the right of contribution, since it 
adjudicated the question of intestate’s contributing negligence as between the 
parties, but the other consent judgments have no proper relation to the bus 
passengers’ action, and the administratrix’ allegations setting them up should 
have been stricken on motion. Herring v. Coach Co., 51. 


Allegations of facts and circumstances which allegedly induced one of de- 
fendants to approach plaintiffs for the purpose of making the agreement at- 
tacked are properly stricken on motion for irrelevancy, the cause being founded 
solely on transactions subsequent to that time. Guy v. Baer, 278. 


Where, in an action attacking the validity of contracts and to recover money 
paid thereunder, the complaint states one cause of action based upon delivery 
of the contracts in breach of escrow agreement, and a second cause of action 
based upon fraud in obtaining the execution of the contracts, motion to strike 
the allegations constituting the second cause of action on the ground that they 
are repetitious is properly denied. Ibid. 

While the insufficiency of the complaint to state a cause of action must be 
raised by demurrer, where certain paragraphs thereof are precluded by prior 
judgment between the parties, objection to such portions may be raised by 
motion to strike, since in such case they are “irrelevant” for the purpose for 
which they were inserted. Miller v. Bank, 309. 


Motion to strike owner’s defense that she owed nothing to contractor improp- 
erly allowed in materialman’s suit to enforce lien. Widenhouse v. Russ, 382. 
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Allowance of motion to strike allegations of special damages held error. 
Oberholtzer v. Huffman, 399. 


Matters alleged in the answer which are incompetent as a cross action or 
as an offset to plaintiff’s cause are properly stricken upon motion for irrele- 
vancy. Thompson v. Ins. Co., 434. 


Sufficiency of new matter alleged in answer to constitute defense may be 
tested by motion to strike. Williams v. Hospital Asso., 536. 


Allegations that defendant is charitable hospital held proper in its answer 
to complaint charging negligence. Jbid. 


In this action for slander, allegations of defendant’s financial worth and 
allegations that plaintiff's discharge was wrongful were proper, but allegations 
of unpublished slander should have been stricken on motion. Taylor v. Bakery, 
660. 


PRINCIPAL AND AGENT. 


§ 13c. Relevancy and Competency of Evidence of Agency. 


When agent’s declaration of agency is not objected to, it is properly consid- 
ered by jury. Lambros v. Zrakas, 287. 


PROCESS. 
§ 8a. Process Agent. 


Serviee of process on a foreign unincorporated labor union by service on an 
individual named its ‘‘agent”’ is a nullity, since it is nor accordant with the 
manner prescribed by statute for service of process upon such association. 
Stafford v. Wood, 622. 


§ 8d. ‘Doing Business” in This State for Purpose of Service on Secretary 
of State. 


A finding that a foreign, unincorporated labor union had an affiliated local 
inion in a county of this State, without any finding as to the connection be- 
tween the nonresident union and the resident local union, is insufficient to 
sustain the conclusion that the nonresident union was doing business in this 
State by performing acts for which it was formed so as ro justify the service 
of process on it under G.S. 1-97 (6). Stafford v. Wood, 622. 


PUBLIC LANDS. 
§ 1. Definition. 


The word “reservation” as descriptive of land has the definite and specific 
meaning of public land reserved for some special use, such as parks, forests, 
Indian lands, ete. S. v. Gibbs, 259. 


PUBLIC OFFICERS. 


§ 8. Civil Liabilities to Individuals. 

Immunity of a public officer to civil liability to individual in discharge of 
public duty does not extend to mere employee in performance of a mechanical 
task, such as driving school bus. Hansley v. Tilton, 3. 
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RAILROADS. 


§ 4. Accidents at Grade Crossings. 


Evidence tending to show that forty-five feet from the tracks at a grade cross- 
ing the headlight of a train approaching from the right could be seen several 
hundred feet, with greater vision up the track as one came closer to the rails, 
and that intestate stopped three or four feet from the first rail and then drove 
upon the track and was hit by an engine a second thereafter, is held to show 
contributory negligence on the part of intestate constituting a proximate cause 
of the accident as a matter of law, and nonsuit was proper. Herndon v. R. R., 9. 


Plaintiff’s evidence held to show, as a matter of law, contributory negligence 
constituting a proximate cause of the crossing accident in suit. MeRoy é& Co. 
v. R.R., 672. 


§ 5. Injuries to Person on or Near Track. 


Plaintiff’s testimony was to the effect that he saw the headlight of defend- 
ant’s train backing toward him, that he knew the train would continue on the 
sidetrack or turn onto a spur track, that he acted on an assumption that the 
train would turn aside on the spur and placed his hand on a boxear or got 
between boxcars standing on the sidetrack, and was injured when the train 
crashed into them. Held: Plaintiff’s testimony clearly establishes contributory 
negligence barring recovery notwithstanding that there was no light or train- 
inen on the rear of the backing train. Sawyer v. R. R., 164. 


Where a railroad company rents to its employees houses along its right of 
way a Short distance from its tracks, with knowledge that the employees’ fami- 
lies include small children, such children are not trespassers while playing 
around the premises, and the railroad company is under duty to exercise rea- 
sonable care and diligence to keep a proper and sufficient lookout along its 
tracks in front of these residences so as to avoid injuring the children of its 
tenants. Tippite v. RK. R., 641. 


Evidence held sufficient to be submitted to jury on question of defendant's 
failure to keep proper lookout resulting in death of child on track. Jbid. 


RECEIVERS. 


§ 8. Proceedings and Appointment of Receiver. 

An order appointing a receiver by a court of competent jurisdiction in a pro- 
ceeding regular upon its face may not be interfered with by order of another 
Superior Court judge, and an independent action instituted to have the receiver- 
ship proceeding declared void is properly dismissed as being a collateral attaek 
upon the order of receivership. Hail v. Shippers Express, 38. 


The fact that the debtor admits the allegations of the complaint and joins in 
the prayer for the appointment of a receiver, if done in good faith, is insutfi- 
cient in itself to show fraud or collusion and does not deprive the proceeding 
of its adversary character. Ibid. 

Appointment of receiver may not be collaterally attacked on ground that 
same attorney represented both parties, the proper remedy being by motion in 
the cause. Ibid. 


$ 12c. Priorities of Payment of Creditors. 


Claim of United States for income taxes held to have priority over employees’ 
lien for wages. Leggett v. College, 595. 
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§ 6. Sufficiency of Evidence and Nonsuit. 


Evidence to the effect that after the commission of a larceny the perpetrators 
of the offense told defendant about it and gave him a dollar, but that when 
asked if he gave defendant a dollar that had been stolen, the witness stated 
that he had other money of his own, is held insufficient to be submitted to the 
jury on a charge of receiving stolen goods with knowledge that they had been 
stolen. SNS. v. Ellers, 42. 


Nvidence to the effect that after committing a larceny the perpetrators of 
the offense told defendant about it, counted the stolen money in his presence 
and agreed to divide it among themselves, that thereafter one of them hid the 
money in defendant’s yard, and that defendant in company with several officers 
went to search for it and found it in defendant’s yard, is held sufficient to be 
submitted to the jury on the charge of receiving stolen goods with knowledge 
that they had been stolen, since constructive possession as well as actual posses- 
sion, is sufficient predicate for the offense. Ibid. 


REFERENCE. 


§ 10. Duties and Powers of Court on Appeal from Referee. 


Upon the hearing upon exceptions to the referee’s report, the trial judge in 
his supervisory power has authority to amend, modify, set aside, confirm, or 
disaffirm the report, which authority includes the power to make such addi- 
tional findings of fact as the court deems advisable. Quevedo v. Deans, 618. 


§ 14a. Preservation of Right to Jury Trial. 


Where a party objects to a compulsory reference and thereafter excepts to 
numerous findings of the referee, tenders an issue in respect to each, and de- 
mands a jury trial thereon, and excepts to various conclusions of law by the 
referee and tenders an issue arising upon the pleadings, such party has pre- 
served the right to trial by jury. Moore v. Whitley, 150. 


§ 14d. Competency of Proceedings Before Referee in Trial Upon Excep- 
tions. 


The jury trial upon exceptions to the report of the referee upon the issues 
of fact arising on the pleadings is solely upon the written evidence taken 
before the referee, but the findings of fact and conclusions of law of the referee 
are incompetent as evidence before the jury. Moore v. Whitley, 150. 


The trial court must pass upon exceptions to the admission of evidence by 
the referee before the question of the competency of such evidence upon the 
trial is presented for review. Jbid. 


ROBBERY. 


§ 1b. Robbery With Firearms. 


G.S. 14-87 merely provides a more severe punishment for robbery when com- 
mitted with firearms, without adding to or subtracting from the common law 
offense of robbery. Jn re Sellers, 648. 


§ 8%. Prosecution. 


Evidence tending only to show that defendant had opportunity to commit 
the crime is insufficient to be submitted to the jury. S. v. Holland, 354. 
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Upon conviction of defendant of robbery and not of robbery with firearms as 
charged, a judgment of twenty-five to thirty years in the State's Prison is in 
excess of the statutory maximum. G.S. 14-2; G.S. 14-87. 8S. v. Marsh, 101. 


Where the indictment charges highway robbery and not rebbery with fire- 
arms, sentence in excess of ten years exceeds the limit permitted by law. G.S. 
14-2, G.S. 14-87. In re Sellers, 648. 


SALES. 


§ 25. Remedies of Buyer——Recovery of Purchase Price. 


Where the jury tinds that the agreement of the seller to deliver certain ma- 
chinery together with equipment without which the machinery would be practi- 
cally useless constituted an entire and indivisible contract, the delivery of the 
machinery alone because of the seller's inability to deliver the equipment con- 
tracted for entitles the purchaser to return the machinery delivered and to 
recover the partial payments made under the contract. McLawhon v. Briley, 
394. 

SCHOOLS. 


§ 5%. Transportation of Pupils and Liability for Negligent Injury in 
Transportation. 


A driver of a school bus in carrying out a mission for the county board of 
education owning the bus, is not immune from liability for the negligent opera- 
tion of the bus notwithstanding that the county board of education, as an 
agency of the State. enjoys such immunity. since immunity of a public officer 
does not extend to a mere employee in the performance of a mechanical task. 
Hansley v. Tilton, 3. 


An instruction that the driver of a school bus with a width in excess of 
eighty inches would be chargeable with negligence if he drove same on the high- 
way at nighttime without displaying burning clearance lights, is without error, 
G.S. 20-129 (e), notwithstanding that the duty of keeping the lighting system 
of the bus in good working order may have rested upon the eounty board of 
edueation. IJbid. 


§ 10h. Allocation and Expenditures of School Funds. 


Where the bond order and notice of election for sehool bonds list the erection 
of a senior high school in a section of the city, the plans for which include a 
physical educational plant for use of the pupils of that school and also the 
pupils of a junior high school in the vicinity, he/d the Board of County Com- 
inissioners upon proper findings has the discretionary power to authorize the 
diversion of a portion of the funds for the erection of a physical education 
plant at the junior high school so that each school would have a physical edu- 
eational plant suitable for its own pupils, the reallocation of the funds being in 
accord with the general purposes stated in the bond resolution and notice. 
Mauldin v. McAden, 501. 


STATUTES. 


§ 5a. General Rules of Construction. 

Ordinarily technical terns of a statute must be given their technical conno- 
tation in its interpretation. Henry v. Leather Co., 126. 

Subsections of an act should be read together so as to harmonize them and 
give effect to each without repugnancy or ineonsistency if possible. Walker v. 
Bakeries Co., 440. 


846 ANALYTICAL INDEX. | [234 


STATUTES—Continued. 


Ordinarily, words of a statute will be given their natural, approved and 
recognized meaning. Cab Co. v. Charlotte, 572. 


In construing an ambiguous statute, its language must be read contextually 
and with reference to the matters dealt with and the objects and purposes 
sought to be accomplished. Ibid. 


In construing an ambiguous statute, earlier statutes on the subject and the 
history of legislation in regard thereto, including statutory changes over a 
period of years, may be considered in connection with the object, purpose and 
language of the statute. Ibid. 


§ 3d. Statutes in Pari Materia. 


Related statutes should be construed so as to give full force and effect to 
each of them if they can be reconciled and harmonized by reasonable interpre- 
tation. Cab Co. v. Charlotte, 572. 


§ 13. Repeal by Implication and Construction. 


A local statute is not repealed or affected by the subsequent enactment of a 
general statute which makes no reference to the local act. Grimesland v. 
Washington, 117. 


Where provisions of related statutes are irreconcilable by any reasonable 
interpretation, ordinarily the last in point of enactment will prevail. Cab Co. 
v. Charlotte, 572. 


Repeals by implication are not favored and will not be indulged if there is. 
any other reasonable construction. Jbid. 


TANATION. 


§ 18. Definitions and Distinctions—Inheritance, Estate and Gift Taxes. 


An inheritance or succession tax is a burden imposed by government upom 
all gifts, legacies, inheritances and successions passing by will, intestate law, 
or deed or instrument inter vivos intended to take effect at or after the death 
of the grantor, and is not a tax on the property itself. Watkins v. Shaw, 96. 


§ 28. Levy and Assessment of Inheritance Taxes. 


Liability for inheritance taxes must be decided in the first instance by the 
State and Federal collectors, subject to the right of review provided by law, 
and therefore where neither collector is a party to an action to obtain the 
advice and instruction of the court in respect to the administration of the 
estate, the question of Hability for inheritanee taxes cannot be determined 
therein. Trust Co. v. Waddell, 34. 

United States Savings Bonds, Series E, bought with the funds of the pur-- 
chaser and made payable to the purchaser or his wife as co-owners, and kept in 
a place accessible to both, but without a gift inter vivos of the bonds to the 
wife, are subject to state inheritance taxes upon the death of the husband, 
G.S. 105-2, since the wife acquires title to the bonds by succession as survivor 
under the Treasury regulations. Watkins v. Shaw, 96. 


A law imposing an inheritance tax is to be liberally construed to effectuate 
the intent of the Legislature, and all property fairly and reasonably coming 
within the provisions of such law may be taxed. Ibid. 


§ 30. Levy and Assessment of License, Franchise and Excise Taxes. 


City may not assess fee for franchise operations of taxicabs. Cab Co. v. 
Charlotte, 572. 
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§ 38c. Recovery of Tax Paid Under Protest. 


The provisions of G.S. 105-267 must be strictly complied with, and a taxpayer 
may recover from a municipality an amount paid under an unauthorized levy 
only in those cases in which the tax is paid under written protest with later 
written demand for its return. Cab Co. v. Charlotie, 572. 


G.S. 105-407 applies solely to State taxes and not to taxes of local units. Ibid. 


§ 40d. Limitation of Actions Attacking Sale for Taxes. 


No statutes of limitation bar the right of the owners of land to assert their 
title as against a tax foreclosure in which they were not made parties or served 
with process in any manner sanctioned by law. Quevedo v. Deans, 618. 


§ 40g. Validity and Attack of Tax Foreclosure. 


Where at time of suit, persons named as owners are dead, and heirs at law 
are served by publication as “all those having interest in lands,” foreclosure is 
not binding on them and they may recover land from purchasers from county 
after foreclosure. Quevedo v. Deans, 618. 


The commissioner’s deed to the county as purchaser at a tax foreclosure sale 
and the county’s subsequent deed to the purchaser of the land from it, convey- 
ing the interest conveyed to it by the commissioner’s deed, are no more than 
quitclaim deeds, and the purchaser from the county can acquire no better title 
than that conveyed in the commissioner’s deed. Ibid. 


§ 42. Tax Deeds and Titles. 


A prospective purchaser at a tax foreclosure is under duty to investigate the 
records, and the principle of caveat emptor applies to his purchase of the land, 
the tax deed being in effect a quitelaim deed without warranty, and therefore 
upon adjudication that a tax deed failed to pass the interest of certain owners 
who were not served with process, the purchaser at the tax sale is not entitled 
to a refund of his purchase money from the taxing units but is remitted to 
his right to enforce, as equitable assignee of the taxing units, such tax liens as 
he may have acquired. G.S. 105-414. Wilmington v. Merrick, 46. 


TENANTS IN COMMON. 
§ 3. Survivorship. 

G.S. 41-2 does not preclude the parties from providing for survivorship in 
realty by written contract or in personalty by verbal agreement. Bunting v. 
Cobb, 132. | 

TORTS. 


§ 1. Nature and Definition of Tort. 


The exercise of a legal right in an equitable manner cannot be converted into 
a tort by a supposed wrongful intent. Evans v. Morrow, 600. 


§ 6. Joinder of Joint Tort-Feasors. 


Consent judgment in action against bus company was entered in favor of 
administratrix of driver of car. The issue of intestate’s contributory negli- 
gence was raised by the pleadings in that action. In a later action by passen- 
gers in the bus against the bus company, it sought to join the administratrix on 
the theory that her intestate was a joint tort-feasor. Held: The administratrix 
was entitled to allege the consent judgment in bar to the right of contribution, 
since it was res judicata on the question of the contributing negligence of the 
driver of the car. Herring v. Coach Co., 51. 
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Where the acts or omissions of persons operating independently of each 
other join and concur in proximately producing the injury complained of, even 
though originating from separate and distinct sources, the author of each is 
liable for the resulting injury, and action may be brought against any one or 
all as joint tort-feasors. Barber v. Wooten, 107. 


Drivers successively hitting plaintifi’s ear may be liable as joint tort-feasors. 
Barber v. Wooten, 107. A fortiori when accidents result in death of passenger. 
McHorney v. Wooten, 110. 


An answer alleging that the driver of the car in which intestate was riding 
was guilty of negligence constituting the sole proximate cause of the collision 
with defendant’s truck, and that intestate and the driver of the car were 
engaged in a joint enterprise so that the driver’s negligence barred recovery 
against defendant for intestate’s death, but further alleging that if the facts so 
set up as a defense be found aaginst defendant, then the negligence of the 
driver of the car concurred with that of defendant, and demanding contribu- 
tion against the driver of the car, held good as against demurrer interposed by 
the driver of the car. Read v. Roofing Co., 273. 


The purpose of the statute permitting the joinder of a third party as a joint 
tort-feasor against whom the defendant seeks contribution, is to enable the 
litigants to determine in one action all matters in controversy growing out of 
the same subject of action. Ibid. 


TRESPASS TO TRY TITLE. 
§ 8. Actions. 


The fact that the general description of the land as set out in the complaint 
states that it lies upon the “‘west side” of a certain creek does not justify de- 
murrer in plaintiff’s action to establish title to land on the east side of said 
creek, since plaintiff may nevertheless claim land on the east side of the creek 
if it be covered in the specific description as set forth in the complaint. Jfoore 
v. Whitley, 150. 


TRIAL. 


§ 14. Objections and Exceptions to Evidence. 


In order to present the competency and relevancy of particular questions and 
answers in a deposition, a party must make specific objections in the trial 
court and secure rulings thereon and properly preserve his exceptions thereto, 
and a general objection to the deposition is a mere broadside objection to the 
en masse contents of the deposition. Grandy v. Walker, 734. 


A general objection to the admission in evidence of an affidavit in due form 
merely challenges the competency of the subject matter of the affidavit en masse 
and does not draw into issue the authority of the officer who administered the 
oath. Cotton Mill Co. v. Textile Workers Union, 748. 


§ 17. Admission of Evidence Competent for Restricted Purpose. 


Error in the exclusion of evidence competent for a restricted purpose is not 
cured because the evidence was offered generally, it being the duty of the 
opposing party to request that its admission be restricted if he so desires. 
Jackson v. Sanitarium, 222. 


Where testimony competent solely to impeach the later testimony of a wit- 


ness is not offered a second time after the witness has testified, its exclusion 
cannot be held for error. Freeman v. Ponder, 294. 
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§ 21. Office, Effect and Form of Motion to Nonsuit. 


Where several causes of action are alleged, a general motion to nonsuit does 
not present the sufficiency of the evidence as to any particular cause, and must 
be overruled if the evidence is sufficient as to any one of the causes. Deaton 
v. Deaton, 538. 


§ 21%. Necessity of Motion to Nonsuit and Renewal of Motion. 


Where no exception is noted to the refusal of defendant’s motion to nonsuit 
when plaintiff rested its case, and thereafter, upon agreement that the court 
find the facts upon the evidence and stipulations of the parties, the parties 
place in the record a series of stipulations covering numerous pertinent facts, 
held, the case is reopened to receive such stipulations, and the motion of non- 
suit not being renewed, the question of defendants’ right to nonsuit is not pre- 
sented on the appeal. Goldston Bros. v. Newkirk, 279. 


§ 22a. Consideration of Evidence on Motion to Nonsuit. 


On motion to nonsuit, evidence supporting plaintiff’s claim must be consid- 
ered in the light most favorable to him, giving him the benefit of every reason- 
able inference and intendment. Powell v. Lloyd, 481; Hat Shops v. Ins. Co., 698. 


On motion to nonsuit, plaintiff’s evidence will be taken as true and considered 
in the light most favorable to her, giving her every reasonable inference and 
intendment therefrom. Deaton v. Deaton, 5388; Donlop v. Snyder, 627; Tippite 
v. R. R., 641. 


§ 22b. Consideration of Defendant’s Evidence on Motion to Nonsuit. 


Defendant’s evidence in conflict with that of plaintiff is rightly ignored in 
ruling on defendant’s motion to nonsuit. Hansley v. Tilton, 3; Cuthrell v. Ins. 
Co., 1387; Dontop v. Snyder, 627. 


§ 22c. Contradictions and Discrepancies in Plaintiff’s Evidence. 


Discrepancies and contradictions, even in plaintiff's evidence, are for the 
jury and not for the court. Fowler v. Atlantic Co., 542; Donlop v. Snyder, 627. 


§ 23a. Sufficiency of Evidence to Overrule Nonsuit in General. 


If there is more than a scintilla of evidence in support of any one of the 
several causes of action alleged, a general motion to nonsuit is properly denied. 
Deaton v. Deaton, 538. 


If there is more than a scintilla of evidence in support of plaintiff’s conten- 
tions it should be submitted to the jury. Tippite v. R. R., 641. 


§ 23e. Sufficiency of Circumstantial Evidence to Be Submitted to Jury. 


In a civil action it is not required that circumstantial evidence preclude any 
other reasonable hypothesis in order to be sufficient to be submitted to the jury 
upon the issue, but only that it be sufficient reasonably to establish the facts in 
issue. Hat Shops v. Ins. Co., 698. 


§ 25. Voluntary Nonsuit. 


Upon intimation of opinion by the court adverse to plaintiff on the law upon 
which the action is founded, or the exclusion of evidence offered by plaintiff 
which is necessary to make out his case, plaintiff may submit to nonsuit and 
appeal. Rochlin v. Construction Co., 448. 
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§ 26. Form and Time of Rendition of Judgment of Nonsuit. 


The court may not dismiss the action for insufficiency of the evidence by 
judgment as of nonsuit after the jury has rendered its verdict. Ward v. Cruse. 
388, 


§ 31b. Instructions—Statement of Evidence and Application of Law 
Thereto. 

It is not always proper or perinissible for a trial judge *o charge in the lan- 
guage used by the Supreme Court in discussing the reasons for its conclusion 
in the ease. Hagan v. Jenkins, 425, 

in an action for wrongful discharge in which defendant offers evidence of 


justification for the discharge for inefficient service, the court should define the 
terms “legal justification,” “sufficient cause,” and “wrongful discharge.” Ibid. 


§ 31d. Instructions on Burden of Proof. 


Failure of court to charge as to burden of proof on one of issues is reversible 
error. Tippite v. R. R., 641. 


§ 4814. Discretionary Power to Set Aside Verdict. 


The action of the trial court in setting aside the verdict in the exercise of its 
discretion is not reviewable. Ward v. Cruse, 388. 


§ 49. Setting Aside Verdict as Contrary to Weight of Evidence. 


The setting aside of the verdict on one issue because contrary to the weight 
of the evidence, and the granting of a new trial limited to that issue in in- 
stances in which the issues may be separated, is within the sound discretion of 
the trial judge, G.S. 1-207, no matter of law or legal inference being involved. 
Muse v. Muse, 205. 

Objection that there was no sufficient evidence to support a verdiet cannot 
be taken for the first time after the verdict has been returned, and motion to 
set aside the verdict for insufficiency of the evidence as a matter of law is prop- 
erly denied. Deaton v. Deaton, 5388. 

Court may not dismiss action on ground that court was in error in refusing 
to grant timely motions to nonsuit. Ward v. Cruse, 388. 


§ 51. Setting Aside Verdict for Error of Law. 


The action of the trial court in setting aside a verdict for error of law com- 
mitted in the trial is reviewable. Ward v. Cruse, 388. 


§ 5244. Dismissal of Action After Verdict. 


After verdict the trial judge may dismiss the action only for want of juris- 
diction or for failure of the complaint to state a cause of action. Ward v. 
Cruse, 388. 


§ 55. Findings and Judgment in Trial by Court by Agreement. 


Upon trial by the court upon agreement, the court is required to find the 
facts on ail issues of fact joined on the pleadings, to declare his conclusions of 
law upon the facts found in such manner as to render them distinguishable 
from the findings of fact, and to enter judgment aceordingly. Woodard v. 
Mordecai, 468. 

In a trial by the court under agreement of the parties, the trial court is re- 
quired to find and state only the ultimate facts and not the evidentiary facts. 
Ibid. 
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§ 5b. Transactions Creating Constructive Trusts, 

Where the relationship between the parties is that of debtor and creditor and 
not that of partners, the ereditor is not entitled to a declaration of a construc- 
tive trust in realty paid for or improved with money borrowed for the debtor’s 
business. McGurk v. Moore, 248. 


§ 14a. Control and Management of Estate—Authority of Trustee in 
General. 

When the instrument commands the trustee to perform some positive act the 
power is mandatory, when the instrument provides that the trustee may either 
exercise a power or refrain from exercising it, or leaves the time, manner, 
and extent of its exercise in the discretion of the trustee, the power is discre- 
tionary. Woodard v. Mordecai, 468. 

The court will always compel the trustee to exercise a mandatory power; but 
will not undertake to control the exercise of a discetionary power except to 
prevent abuse of discretion. Jbid. 

A trustee abuses his discretion in exercising or failing to exercise a disere- 
tionary power if he acts dishonestly, or if he acts with an improper motive even 
though not a dishonest one, or if he fails to use his judgment, or if he acts 
beyond the bounds of a reasonable judgment. Ibid. 


§ 19b. Distribution of Corpus of Estate. 

A provision in a will that the trustee might convey any part or all of the 
share of the corpus of a beneficiary to the beneficiary if in the trustee’s judg- 
ment it is necessary or best for the welfare of the cestui and consistent with 
the welfare of trustor’s family and estate, confers a discretionary power. 
Woodard v. Mordecai, 463. 


§ 27. Modification Upon Sanction of Court of Equity. 

Construction of will to end that widow’s dissent should not divert remainder 
from its course of distribution except in so far as corpus is affected does not 
involve jurisdiction of court of equity to modify trust. Trust Co. v. Waddell, 
454. 

A court of equity has jurisdiction to authorize trustees of a charitable trust 
to sell the property devised and reinvest the proceeds in other property when 
necessary to accomplish the purpose of the trust, which otherwise would be 
defeated because of changed conditions not contemplated by trustor, and this 
notwithstanding provision in the trust forbidding the trustees to mortgage or 
sell the property. Brooks v. Duckworth, 549. 


UTILITIES COMMISSION. 
§ 2. Jurisdiction. 

A municipal corporation authorized by general and local statute to maintain 
transmission lines for the sale of current outside its corporate limits and within 
reasonable limitations, G.S. 160-255; Ch. 31, Public-Local Laws of 1931, is not 
amenable to G.S. 62-101 and is not required first to obtain a certificate of public 
convenience and necessity from the Utilities Commission. Grimesland v. Wash- 
ington, 117. 


§ 3. Hearings, Judgments and Orders. 

Utilities Commission may permit intra-city bus company to operate .7 mile 
outside city limits along route of inter-urban bus company without finding that 
service rendered by inter-urban company was unsatisfactory. Utilities Com. 
v. Coach Co., 489. 
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§ 5. Appeal and Review. 


An order of the Utilities Commission is prima facie just and reasonable. 
Utilities Com. v. Coach Co., 489. 


VENDOR AND PURCHASER. 


§ 24. Remedies of Purchaser—Recovery of Purchase Money Paid. 


While in the face of denial of liability parol evidence is not competent to 
establish an oral contract to convey realty for the purpose of obtaining specific 
performance, G.S. 22-2, it is competent for the purpose of cletermining whether 
the purchaser is entitled to recover the amount paid under such parol agree- 
ment which has been breached by the seller, and conversely whether the seller 
is entitled to retain the payment made for breach by the purchaser. Rochlin v. 
Construction Co., 443. 


VENUE. 


§ 2a. Subject of Action—Actions Involving Realty. 


An action for damages for breach of contract to convey timber upon allega- 
tion that defendants had breached the contract by conveyance of a part of the 
timber to another, without the joinder of the grantee of the timber, is held not 
an action for the recovery of real property within the purview of G.S. 1-76, since 
specific performance could not be decreed, and defendants’ motion to remove to 
the county in which the timber is situate is properly denied. Lamb v. Staples, 
166. 


WAIVER. 
§ 2. Acts Constituting Waiver. 


A waiver is the voluntary and intentional relinquishment of a known right. 
Luther v. Luther, 429. 


Waiver is the voluntary relinquishment of a known right express or implied 
from acts and conduct naturally and justly leading the other party to believe 
that the right has been intentionally foregone. Guerry v. Trust Co., 644. 


WILLS. 


§ 5a. Contracts to Devise—Breach and Right of Action. 


Allegations to the effect that decedent contracted, in consideration of per- 
sonal services rendered, to devise property to plaintiffs, and that decedent did 
so devise them the property but that the will was lost or destroyed and never 
admitted to probate, held not to state a cause of action against decedent’s heirs 
for specific performance, since, according to the complaint, decedent did not 
breach the agreement but complied therewith by devising the land to them, and 
specific performance does not lie until there has been a breach of contract. 
Anderson v, Atkinson, 271. 


§ 6. Signature of Testator. 


A will may be signed by testator, or by another person in his presence and 
by his direction, at any place in the instrument, since the statute does not 
require that the signature be “subscribed.” G.S. 31-3, and therefore testimony 
to the effect that the instrument was written at the direction of testarix and 
in her presence and in accordance with her wishes, and that her name appeared 
thereon in the beginning in the words “will of Hannah Williams, Sr.,” and that 
after it was written it was read to her and she stated that it was correct, 
is held sufficient to support a finding by the jury that the paper writing was 
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signed in the name of testatrix by the draftsman in her presence and at her 
request. In re Will of Williams, 228. 

Holographic codicil must be signed in some manner. In re Will of Gatling, 
561. 


§ 9144. Holographic Codicils. 

In order to be effective, an interlineation or alteration substantially changing 
the provisions of a holographic will must be executed in conformity with G.S. 
31-5. In re Will of Gatling, 561. 


§ 16. Nature and Effect of Probate. 

Probate of a will is in the exclusive jurisdiction of the clerk of the Superior 
Court, and therefore the Superior Court has no original jurisdiction of an 
action to have plaintiffs declared the owners of land upon allegations that 
decedent devised it to them but that the will had been lost or destroyed and 
never admitted to probate, nor do such facts constitute a cause of action, since 
the will is wholly ineffectual until it is admitted to probate in the proper court. 
Anderson v. Atkinson, 271. 

The probate of a will in common form is conelusive and may be attacked only 
in a direct proceeding upon the issue of devisavit vel non. Coppedge v. Cop- 
pedge, (47. 


§ 17. Nature and Effect of Caveat. 

A caveat proceeding is in rem to ascertain whether the paper writing pur- 
porting to be a will is in fact a testamentary disposition of property, and 
caveators may attack any part of the will or attack it in toto upon the grounds 
set forth. In re Willi of Morrow, 365. 


§ 2ic. Fraud, Duress and Undue Influence. 

To constitute undue influence which will vitiate a will it is necessary that 
the mind of testator be overpowered by the influence of another amounting to 
restraint akin to coercion, so that the instrument does not express the intent 
of the maker but rather that of the person exerting the influence. In re Will of 
Kemp, 495. 


§ 22. Burden of Proof in Caveat Proceedings. 

In caveat proceedings, propounder has the burden of proving the due execu- 
tion of the instrument, i.e., that it was written in testator’s lifetime, signed by 
him or by some other person in his presence and by his direction, and sub- 
scribed in his presence by two witnesses at least. G.S. 31-3. In re Will of 
Morrow, 365. 

Propounders have burden of showing absence of any one of essential ele- 
ments of testamentary capacity and not all of them conjunctively. In re Will 
of Kemp, 495. 


§ 24. Sufficiency of Evidence, Nonsuit and Directed Verdict. 


The issue of devisavit vel non must be determined by the jury and may not 
be determined by the court even upon agreement of the parties, nor may the 
case be submitted upon an agreed statement of facts, nor may either party take 
a nonsuit. In re Will of Morrow, 365. 

Since the propounder has the burden of proving the due execution of the 
instrument, he cannot be entitled to a directed verdict in his favor on the issue 
of due execution, the weight and credibility of propounder’s testimony being 
for the determination of the jury. Ibid. 
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Testatrix lived with her brother until his death, and was the beneficiary of 
his will. Her will was executed some thirteen days after his death and testa- 
trix lived more than three years after its execution without intimation that its 
terms were not in accord with her wishes. The only evidence of undue influ- 
ence was testimony of her statements that she and her brother had discussed 
their affairs and decided that they were going to leave their property for the 
benefit of orphan children of the county. Held: There was no sufficient evidence 
of undue influence on the part of testatrix’ brother to require the submission 
of the issue to the jury. Jn re Will of Kemp, 495. 


§ 25. Instructions in Caveat Proceedings. 


A charge placing the burden upon propounders to show conjunctively the 
absence of each of the essential elements of testamentary capacity must be 
held for error, since it suffices if they negative any one of such essential ele- 
ments. In re Will of Kemp, 495. 


And error in charge in this respect he/d not cured by contextual construction. 
Lbid. 


Instructions as to requirements of holographic codicil held without error. 
In re Will of Gatling, 561. 


§ 31. General Rules of Construction. 


A phrase in a will should not be given a significance which clearly conflicts 
with the evident intent and purpose of the testator as gathered from the four 
corners of the instrument. Doub v. Harper, 14. 


The intent of testator as gathered from the four corners of the instrument is 
the polar star in its interpretation, and will be given effect unless contrary to 
some rule of law or to public policy. Coppedge v. Coppedge, 178; Efird v. 
Efird, 607. 

In order to effectuate testator’s intent, the courts may transpose or supply 
words, phrases or clauses when the context manifestly requires it, and may 
disregard or supply punctuation. Coppedge v. Coppedge, 178. 


In construing a will every word or clause will be given effect if possible, and 
apparent repugnancies reconciled, and irreconcilable repugnancies resolved by 
giving effect to the general prevailing purpose of testator. Jbid. 


The objective of construction is to effectuate the intent of the testator as 
expressed in his will, for his intent as so expressed is his will. Woodard v. 
Clark, 215. 

All rules of construction, as distinguished from rules of law governing con- 
struction, serve only as an aid and guide in the discovery of the intention of 
testator which, as expressed in the instrument, is the will. TJrust Co. v. 
Waddell, 454. 


§ 32. Presumption Against Partial Intestacy. 


Where there is a will there is a presumption against partial intestacy, and 
the courts will adopt that construction which will nphold the will in all its 
parts if consistent with established rules of law and the intention of testator. 
Trust Co. v. Waddell, 454. 


§ 3216. Transmittible Estates. 


Testator was devised under another instrument a remainder in the event the 
first taker should die without issue. The first taker died without issue subse- 
quent to the death of testator. Held: Testator had a transmittible estate, G.S. 
31-40, but whether his widow is entitled to dower therein is not necessary to 
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be decided in this case, since the widow had agreed to a settlement in lieu of 
dower, and therefore the property passed under the residuary clause of testa- 
tor’s will. Trust Co. v. Waddell, 454. 


§ 33a. Estates and Interests Created in General. 


While a devise is to be construed to be in fee simple unless a contrary intent 
plainly appear from the instrument, G.S. 31-38, and a devise generally and 
indefinitely, standing alone, constitutes a devise in fee simple, where the clause 
devising property generally to a beneficiary expressly states that it should be 
“subject to the other provisions of my will, both hereinbefore and hereinafter 
contained,” another item which clearly expresses testator’s intention to trans- 
fer an estate of less dignity than a fee simple becomes incorporated therein and 
is controlling. Woodard v. Clark, 215. 


Where, after a general devise, a later item stipulates that in the event the 
beneficiary should die without issue her surviving, the property given to her 
should pass to such of her kindred as are of testator’s blood, and that the 
property should “be divided” and certain of testator’s kindred as ascertained 
in the manner set forth in the will “shall have such part” as should be ascer- 
tained under the provisions of the instrument, the later item makes a positive 
disposition of the property in the event the first beneficiary should die without 
issue, and, with other portions of the will in this case, clearly expresses testa- 
tor’s intent that the first beneficiary should take less than a fee absolute. Jbid. 


The law favors the early vesting of estates, and when a devise contains no 
limitation over in the event of the death of the devisee or legatee the estate 
will vest at the time of the death of testator in the absence of an express inten- 
tion to the contrary. Ibid. 


Title to one of the lots constituting the home place was in testator’s name 
individually. In two items he referred to the property as held by him and his 
wife as tenants by entirety and stated that she would automatically own the 
estate, and gave her all furniture and household effects therein, and also be- 
queathed to her a part of his general estate. By later item he stated that 
“after the above properties which have been given to my wife” the remainder 
should be divided equally among his four children. Held: There was not 
merely an incorrect description of an instrument extrinsic to the will but also 
language evincing the unmistakable intent of testator that his wife should 
have the home place, and such intent must be given effect. Ejfird v. Efird, 607. 


Time of beginning of trust period held sufficiently definite, and devise was 
not void for uncertainty. McQueen v. Trust Co., T3T. 


§ 33c. Vested and Contingent Interests and Defeasible Fees and Time of 
Vesting of Estate. 


Where there is a limitation over to the “bodily heirs” surviving upon the 
death of the last surviving life beneficiary, the roll must be called as of the 
date of the death of the last surviving life beneficiary, G.S. 41-4, and the per- 
sons who can answer the roll as of that date take as devisees under the will 
and not by representation. Trusi Co. v. Waddell, 34. 


Under terms of this will, children of each life tenant, upon the death of the 
life tenant, took vested fee in that part of remainder in which life tenant held 
life estate. Bunting v. Cobb, 132. 


A devise to testator’s grandson for life and after his death to testator's “‘male 
children or their bodily heirs,” is held to create a life estate in the grandson 
with remainder vesting at the time of testator’s death in testator’s sons, and 
therefore a deed from all of testator’s sons to the life tenant vests a good and 
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indefeasible fee simple estate in him. Furthermore, the deed of testator's son 
would estop them and all who may claim through or from them. Pridgen v. 
Tyson, 199. 

AS a general rule remainders vest at the death of testator unless some later 
time for the vesting is clearly expressed in the will, or is necessarily implied 
therefrom, and adverbs of time and adverbial clauses designating time do not 
create a contingency but rather indicate a time when the enjoyment of the 
estate shall begin. Jbid. 

Where property is devised in trust for named beneficiary, with provision 
that he take in fee upon reaching age of 25, the beneficiary takes equitable title 
vesting at time of testator’s death. Jackson v. Langley, 243. 


Right of trustee to use part of estate upon enumerated emergencies does not 
prevent vesting of equitable title, but merely makes it subject to be divested 
of such portion as trustee may use. Ibid. 

Such interest of beneficiary passes to his heirs under canons of descent. Jbi¢. 

The will in question devised the residuary property, subject to a prior life 
estate, to trustees with direction that they pay designated sums to named 
beneficiaries after the death of the life tenant, give financial assistance to a 
grand niece and a grand nephew if either or both should desire to attend a 
university or college, and divide the net quarterly income and pay same to 
named beneficiaries in stated proportions, with further provision that at the 
expiration of twenty-five years after the commencement of the period of the 
trust, the corpus should be divided among the beneficiaries of the income in 
the same proportion. Held: The beneficial title to the corpus of the trust 
vested in the beneficiaries designated immediately upon ceath of testatrix, 
subject to the life estate and the right of the trustees to make use of a part 
thereot in their discretion for the other designated purposes, with only the 
right of full enjoyment postponed for the twenty-five-vear period, and therefore 
the rule against perpetuities has no application. WeQueen v. Trust Co. 737. 


§ 33d. Estates in Trust. 


The will provided that the period of the trust therein set up should begin at 
the death of the life tenant or from the date of the filing of the will for probate, 
whichever was later. The will was promptly probated, and the life tenant 
survived several vears thereafter. Held: Title vested in the trustees imme- 
diately upon the death of testatrix. and the right of possession and the begin- 
ning of the period of the trust was. under the facts of the ease, definite and 
certain, and therefore a holding that the devise in trust was too uneertain, 
vague, and indefinite to be enforceable is erroneous. Semble: “the date of 
filing’ the will for probate meant the date of the death of testatrix and the 
performance of the formalities which would entitle the trustees to assert their 
rights, and was also sufficiently definite and certain. MeQuecen v. Trust Co., 
737. 


§ 33f. Devises With Power of Disposition. 


Power of executor to sell realty for designated purposes see Doub v. Harper. 
14. 

Where a beneficiary is granted power to sell and convey any part of the 
property devised to her, but such power is connected with diseretionary author- 
ity to exchange, convert, invest and reinvest any part of the property as chang- 
ing conditions might require, and there is a positive disposition of the property 
to others in the event the first beneficiary should die without issue her surviv- 
ing, and not a mere disposition of what might be left, the first beneficiary is 
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not given an unrestricted power of disposition, but only the power to sell or 
exchange for reinvestment, and she does not take the fee absolute. Woodard 
v. Clark, 215. 


§ 33h. Rule Against Perpetuities. 


The rule against perpetuities prescribes that if there is a possibility that a 
future interest may not vest within twenty-one years and ten lunar months 
after the life or lives of persons in being the devise is void, but the rule relates 
to the time of the vesting of an estate and not to the period during which the 
right to full enjoyment may be postponed. McQueen v. Trust Co., 737. 


While the rule against perpetuities may not be avoided by the creation of a 
private trust, such trust does not violate the rule if title vests during the pre- 
scribed time even though the right of full enjoyment be postponed beyond that 
period. Ibid. 


§ 33i. Restraint on Alienation. 


The creation of a trust postponing the right to full enjoyment of the vested 
interests of the beneficiaries for the twenty-five-year period of the trust is 
not an unreasonable restraint upon alienation. McQueen v. Trust Co., 787. 


§ 34c. Devises to a Class. 


Upon a devise in trust with direction that the trustee pay the income to testa- 
tor’s sister for life and then pay the income to his named nephew and niece, 
with further provision that upon the death of the survivor of the life bene- 
ficiaries the fund should be distributed per capita among the “bodily heirs” of 
the said nephew and niece then surviving, held. the term “bodily heirs” is used 
as descriptio personarum and embraces children, grandchildren and other 
lineal descendants who must be represented in order to be bound by a decree 
involving the estate. Trust Co. v. Waddell, 34. 


Testator left him surviving a brother, a half brother, children of a deceased 
sister, children of a deceased brother, and grandchildren of a deceased sister. 
Testator directed that the remainder of his estate “be divided among my legal 
heirs, ... equally, share and share alike as provided by laws of North Caro- 
lina...” Held: The beneficiaries take per capita and not per stirpes, this 
result being necessary to give effect to the words “equally, share and share 
alike” and the phrase “as provided by laws of North Carolina” being given 
effect as ascertaining who are his legal heirs. Coppedye v. Coppedge, 178. 


8 34g. Estate and Inheritance Taxes. 


Testator has the power to direct that all taxes, including estate and inherit- 
ance taxes, be paid before the distribution to the beneficiaries, and conversely 
to direct that the beneficiaries of certain specific legacies be liable for inherit- 
ance taxes. Trust Co. v. Waddell, 454. 


§ 38. Residuary Estate. 


Testator left the residue of his estate one-third to his widow and one-third 
each to two trusts set up by the instrument. The widow dissented from the 
will. Held: After settlement with the widow for her year's allowance and 
dower, all the residue of the estate fell into the trusts, one-half to each. and 
the direction of the will that one-third of the residue should be set up as a 
trust fund for each trust will not be allowed to defeat the intent of testator 
and render him intestate as to one-third of the residue devised and bequeathed 
to the widow. Trust Co. v. Waddell, 454. 
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§ 39. Actions to Construe Wills. 


Liability for inheritance taxes cannot be determined in action in which col- 
lector is nota party. Trust Co. v. Waddell, 34. 


Where, in an action to construe a will, the parties request the court to define 
the exact measure of plaintiff’s title and fix and declare the force and effect of 
conditions and qualifications annexed thereto, plaintiff is entitled to such 
adjudication, and where the trial court fails to so adjudicate the cause will be 
remanded. Woodard v. Clark, 215. 

Supreme Court has no original jurisdiction to determine and define estate 
conveyed by will, but is limited to review. Ibid. 

In an action to construe a will probated in common form, the issue of devisa- 
vit vel non is not before the court and the will may not be collaterally attacked 
therein. Coppedge v. Coppedge, 747. 


§ 40. Right of Widow to Dissent and Effect Thereof. 

Upon filing her dissent to her husband’s will, the widow becomes eo instante 
vested with title to all property of her deceased husband allowed her by statute 
as Surviving spouse. Trust Co. v. Waddell, 454. 

Where widow dissents, will must be construed to effect testator’s intent as 
to disposition of remainder as near as possible. Ibid. 
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(For convenience in annotating.) 
G.S. 
1-45. Rule that statute does not run against streets does not apply when 
dedication of street has never been accepted. Lee v. Walker, 687. 


1-76. Action for damages for breach of contract to convey does not affect 
realty within purview of statute. Lamb v. Staples, 166. 

1-97 (6). Fact that foreign labor union has affiliated local union in this State 
insufficient to support finding it was doing business here. Stafford v. 
Wood, 622. 


1-103. Filing of demurrer for failure of complaint to state cause of action is 
general appearance waiving any defect of service. Hospital v. Joint 
Committee, 6738. 

1-116. Allegations held insufficient for declaration of resulting trust, and 
lis pendens held improper. McGurk v. Moore, 248. 


1-122. Complaint must contain every ultimate fact but not evidentiary facts. 
Guy v. Baer, 276. 


1-126. Sufficiency of new matter alleged in answer to constitute defense may 
be challenged by motion to strike. Williams v. Hospital Asso., 536. 


1-137 (1). Cross action held improperly alleged because of want of mutuality 
of parties and sufficient connection with plaintiff’s cause of action. 
Thompson v. Ins. Co., 484. 


1-141. Sufficiency of new matter alleged in answer to constitute defense may 
be challenged by demurrer. Williams v. Hospital Asso., 536. 


1-151. Pleading will be liberally construed upon demurrer. Clinard v. Lam- 
beth, 410; Guerry v. Trust Co., 644. 

1-153. Objection to paragraphs precluded by prior judgment may be made by 
motion to strike. Miller v. Bank, 309. 


1-163. Superior Court has power to allow amendment after decision of 
Supreme Court. Goldston Bros. v. Newkirk, 279. 


1-172. Issue must be determined by jury. Freeman v. Ponder, 294. 


1-180. Defendant desiring elaboration must tender prayers for instructions. 
S. v. McLean, 283. Error for court to fail to charge upon defense, 
supported by evidence, that defendants aided felon to escape because 
of fear of death or great bodily harm. S. v. Sherian, 30. Evidence 
held to require charge on defendant’s right to kill in self-defense with- 
out retreating when murderous assault is made upon him. S. v. Wash- 
ington, 531. Charge that entrapment by Jaw enforcement officers was 
to their credit held error as expression of opinion on weight of their 
testimony. S. v. Shinn, 397. 

1-185. Judgment held based on findings of ultimate facts rather than con- 
clusions of law, and findings and conclusions were sufficiently distin- 
guished. Woodard v. Mordecai, 463. 

1-189. Appellant held to have preserved right to jury trial. Jfoore v. Whit- 
ley, 150. 

1-207. Setting aside verdict because contrary to evidence is within discretion 
of court and not reviewable. Afuse v. Muse, 205. 

1-220. Findings held insufficient predicate for conclusion that neglect was 
excusable. Pate v. Hospital, 637. Findings held to sustain setting 
aside of judgment. Dillingham v. Blue Ridge Motors, 171. 
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Rights of defendants as among themselves is not presented by de- 
murrer when not appearing on face of complaint. Barber v. Wooten, 
107. Drivers successively hitting plaintiff’s car may be held jointly 
liable. Ibid.; McHorney v. Wooten, 110. In guest’s action, defendant 
driver may join other driver for contribution. Read v. Roofing Co., 273. 


Appeal does not lie from order allowing party to intervene. Raleigh 
v. Edwards, 528. 


. When private relators institute action, allocation of peremptory chal- 


lenges is properly made on basis of parties as constituted. Freeman 
v. Ponder, 294. 


45. Does not apply to agreement to arbitrate executed in original con- 
tract. Skinner v. Gaither Corp., 385. 


; 1-513. Motion for temporary mandatory injunction in mandamus pro- 


ceedings may be heard less than ten days from notice. Hospital v. 
Joint Committee, 678. 


2-16: 28-1; 28-2; 31-12. Will is wholly ineffectual until probated, and pro- 


bate is in exclusive jurisdiction of clerk. Anderson v. Atkinson, 271. 


0-2; 5-8 Wife may not be held in contempt for refusing to sign judgment to 


which she had verbally assented in suit for alimony without divorcee, 
and judgment as for contempt is appealable. Luther v. Luther, 429. 
Order may be based upon affidavit or other verification. Eriwin Mills 
v. Textile Workers Union, 321. 

Court first taking jurisdiction ousts jurisdiction of the other. S. v. 
Parker, 236. 

Expert’s reference to manner in which testator made certain letters 
held not prejudicial as personifying testator. In re Will of Gatling, 
561. 


Court may allow each class of defendants four peremptory challenges. 
Freeman v. Ponder, 294. 


14-2; 14-87. Conviction of robbery not with firearms does not support judg- 


14-17. 


14-32. 


14-65. 
14-87. 
14-825. 
15-143. 
15-153. 


15-173. 


ment of twenty-five to thirty years. S. v. Marsh, 101. Sentence in 
excess of ten years for robbery not with firearms is in excess of legal 
limit. In re Sellers, 648. 

Jury has unbridled discretion to recommend life imprisonment. S. v. 
Simmons, 290; 8. v. Marsh, 101. 

Circumstantial evidence held sufficient to show that defendant was 
present and gave active encouragement to perpetrator of assault. S. v. 
Holtand, 354. 


Burning must be with fraudulent intent or willfully to constitute 
arson. S. v. Cash, 292. 


Circumstantial evidence held insufficient to show that assailants 
robbed victim. 8S. v. Holland, 354. 


State must show that failure to support was willful. S. v. Clark, 192. 
Cannot supply essential element of offense. S. v. Gibbs, 259. 

Does not dispense with necessity that each essential element of offense 
be charged. S. v. Gibbs, 259. 

General motion to nonsuit does not test sufficiency of evidence as to 
any particular count. 8S. v. Marsh, 101. 
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G.S. 
15-177.1. Superior Court may impose heavier sentence on appeal notwithstand- 
ing that defendant in both courts pleads guilty. S. v. Meadows, 657. 


15-179. State may not appeal from order sustaining plea of former acquittal 
notwithstanding it is denominated quashal. S. v. Wilson, 552. 


15-180. It is duty of appellant to see that record is properly made up and 
transmitted. 8S. v. Jenkins, 112, 


1&-2. Possession may be constructive. S. v. Fuqua, 168. 


18-2; 18-11; 18-49; 18-58. Illegal to possess in dry county liquor for any pur- 
pose not sanctioned by law. S. v. Fuqua, 168. 


18-11. Illegal possession raises presumption of possession for sale. S. v. 
Parker, 236. 


18-48. Possession of any quantity of nontax-paid liquor in any part of State 
is illegal. S. v. Parker, 236. Finding of nontax-paid whiskey in kettle 
on kitehen table in defendant's home sufficient for conviction. S. v. 
Jenkins, 112. 

20-97 (a) (b); 160-200 (36a). Municipality is limited to tax of $16 per 
vehicle and may not impose franchise tax on cabs. Cab Co. v. Char- 
lotte, 572. 

20-129 ; 20-154. Evidence of driving without proper tail lights and stopping 
suddenly without warning held sufficient on issue of negligence. 
Porcell v. Lloyd, 481. 


20-138. Officer may arrest for misdemeanor committed in his presence without 
warrant. WS. v. Pillow, 146. 

20-141 (a) ; 20-129 (a) (e) ; 20-148. Evidence of negligence in operation of 
school bus on narrow bridge held sufficient for jury. Hansley v. 
Tilton, 3. 

20-150 (b) (d). Construed together; driver may not pass on curve if center 
line is marked, or, if unmarked, unless he can see for 500 feet or more; 
applies in accident with vehicle traveling in same direction. Walker 
v. Bakeries Co., 440. 


20-153. Motorist may assume that car in left-turn lane will turn left; G.S. 
20-149 does not apply. Anderson v. Office Supplies, 142. 

20-154; 20-157. Person hearing siren may not turn right until he has seen 
that movement can be made in safety and has given warning. <Avder- 
son v. Office Supplies, 142. 

20-155 (a). That defendant’s car approached intersection from plaintiff's right 
at approximately same time held not sole reasonable inference from 
evidence and nonsuit for contributory negligence properly denied. 
Donlop v. Snyder, 627. 

20-155 (a) (b); 20-154. Where vehicles traveling in opposite directions meet 
at intersection and collide when one makes teft turn, G.S. 20-155 (b) 
and 20-154 apply and not G.S. 20-155 (a). Fowler v. Atlantic Co., 542. 

20-155 (b). Evidence that plaintiff was first in intersection held for jury on 
issue of negligence. Donlop v. Snyder, 627. 

20-158 (a). Failure to stop before through highway intersection is not negili- 
gence per se, but is evidence of negligence. Johnson v. Bell, 522. 

22-2, Does not apply in action to recover amount paid under parol agree- 
ment. Rochlin v. Construction Co., 4438. 
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28-8 (4) ; 28-6; 28-149 (4). Only child of decedent leaving no widow is en- 
titled to administer unless found incompetent after judicial hearing. 
In ve Estate of Edwards, 202. 


28-10; 30-4; 52-19. Wife feloniously killing husband not entitled to proceeds 
of policy even though named beneficiary. Bullock v. Ins. Co., 254. 


28-147. Superior Court has jurisdiction to approve settlement for dower in 
amount less than value of dower right. Trust Co. v. Waddell, 454. 


29-1 (1) (6). Where son having beneficial interest dies during trust, his 
father inherits estate. Jackson v. Langley, 243. 


30-4; 30-5; 1-47 (5). Widow may redeem dower right against mortgagee in 
possession and statute does not begin to run against her until hus- 
band’s death. Gay v. Frum & Co., 378. 


30-27. Superior Court has jurisdiction to approve settlement for widow’s 
year’s support in amount less than maximum under statute. Trust Co. 
v. Waddell, 454. 


31-3. Propounder has burden of showing due execution of will. In re Will 
of Morrow, 365. Will may be signed by testator, or for him by an- 
other, at any place in the instrument. In re Will of Williams, 228. 


31-5. Interlineation in holographic will must be executed in conformity with 
statute. In re Will of Gatling, 561. | 

31-388. Where intent to convey less than fee appears from instrument, such 
intent controls. Woodard v. Clark, 2135. 

40-12. Court is not required to determine validity of claim before allowing 
party to intervene. Raleigh v. Edwards, 528. 

41-2. Does not prevent parties from providing for survivorship by agree- 
ment. Bunting v. Cobb, 132. 

44-1; 44-38; 44-39; 44-43; 44-48 (4). Subsequent encumbrancers are not nec- 
essary but are proper parties in action to enforce contractor’s lien. 
Assurance Society v. Basnight, 347. 

44-6. Owner may allege against materialmen’s claim that because of defec- 
tive materials and unworkmanlike construction, he owes contractor 
nothing. Widenhouse v. Russ, 382. 

46-23. Vested remainderman held entitled to partition. Bunting v. Cobb”, 128. 

46-30. Judgment lienors are not necessary parties to partition, but when not 
made parties, sale does not affect their interests. Washburn v. Wash- 
burn, 370. 

49-1; 49-2. State must show that refusal is willful. S. v. Sharpe, 154. 

50-6. Separation with mutual intent to resume marital cohabitation is not 
separation within purview of statute. Mallard v. Matlard, 654. 

50-8; 50-16. Action for alimony without divorce may be instituted without 
waiting until action for absolute divorce could be maintained and 
without filing affidavit. Cunningham v. Cunningham, 1. 

50-16; 50-7. In action for alimony without divorce, statement and evidence of 
any cause for divorce precludes general demurrer or general motion 
to nonsuit. Deaton v. Deaton, 538. 

52-13; 52-16. Husband may forfeit or release right to curtesy. Blankenship 
v. Blankenship, 162. 

55-115. Discretionary power to set aside surplus for working capital is not 
unlimited. Gaines v. Mfg. Co., 331. 
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55-136. Lien is subject to lien for Federal taxes. Leggett v. College, 595. 


59-36 (1) ; 59-87. Loan for part of profits does not ereate partnership, McGurk 
v. Moore, 248. 


62-105 (f). Utilities Commission may allow city bus company to operate .7 
mile outside city limits upon showing of public convenience and neces- 
sity, notwithstanding duplication of interurban bus route. Utilities 
Com. v. Coach Co., 489. 


66-Art. 12. Unconstitutional as violating interstate commerce clause. S. v. 
Mobley, 55. 

90-159. Facts alleged held sufficient to entitle plaintiff to mandamus to compel 
defendants to accredit its nursing school. Hospital v. Joint Committee, 
673. 

96-4 (m). Findings of Employment Security Commission binding on appeal 
when supported by evidence. Employment Seenrity Com. v. Monsces, 
69. 

96-8 (e). Prior to Ainendment of 1949. Sawmill owner, contracting with indi- 
viduals to operate sawmills, and as loggers. held employing unit. 
Hmptoyment Security Com. v. Monsees, 69. 

96-8 (f) (8). Prior to its repeal. Consignee of oil products for filling station 
held not employing unit. Hmployment Security Com. v. Tinnin, T5. 

96-15 (i). Statutory provisions for appeal are mandatory and not directory. 
In re Employment Security Com., 651. Findings of Commission are 
conclusive when supported by evidence. Jbid. 

97-2 (f) ; 97-52: 97-53. Tenosynovitis from repeated strain held caused by 
trauma and compensable. Henry v. Leather Co., 126. 

97-2 (i) ; 97-30. Compensation should be based upon loss of wage earning 
power rather than amount actually earned. Hill v. DuBose, 446. 

97-9. Defendant emplovee held conducting business of employer within pro- 
tection of Compensation Act. Warner v. Leder, 727. 

97-14. When employer exempts himself from Act, defenses of negligence of 
fellow servant, contributory negligence and assumption of risks are 
not available. Afuldrow v. Weinstein, 587. 

97-38; 97-40. Where mother is sole next of kin and mother and minor brother 
are partial dependents, dependents may not elect to take as next of 
kin. Parsons v. Swift & Co., 580. 

97-53 (26). Unconstitutional as providing separate and exclusive emoluments. 
Duncan v. Charlotte, 86. 

97-58 (a). Claim for silicosis held filed within time. Autrey v. Mica Co., 400. 

105-2. Federal Savings Bonds, bought with husband's funds and payable to 
husband or wife are subject to State inheritance taxes upon death of 
husband. Watkins v. Shaw, 96. 

105-267. Tax must be paid under written protest with later written demand for 
return. Cab Co. v. Charlotte, 572. 

105-391. Publication is not service as to persons not named therein. Quevedo 
uv. Deans, B18. 

105-407. Applies to State and not local taxes. Cab Co. v. Charlotte, 572. 


105-414. Upon adjudication that tax deed failed to pass title of those owners 
not served with summons, purchaser at tux sale is not entitled to re- 
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cover purchase money from taxing unit, but is remitted to enforce- 
ment of lien as equitable assignee. Wilmington vu. Merrick, 46. 


136-67, et seg. Action alleging that defendants had wrongfully closed segment 
of abandoned highway not in exclusive jurisdiction of clerk. Clinard 
v. Lambeth, 410. 


136-96. Rights of purchasers of lots cannot be defeated by withdrawal from 
dedication except in manner provided by statute. Lee v. Walker, 687. 


153-107. School authorities have limited discretion to reallocate funds in ae- 
cord with general purposes stated in bond order and notice. Mauldin 
v. McAden, 501. 

156-sub-chap. 1. Owner constructing ditch draining into canal may be assessed 
proportionate expense of necessary improvements. Canal Co. v. Keys, 
360. 

160-208. Knowledge of municipal ordinance relating to water system presumed 
within one mile of limits. Spaugh v. Winston-Salem, 708. 

160-222. It will be presumed that excavation along street was with permission 
of municipality. Presley v. Allen & Co., 181. 

160-255 ; 62-30 (3) ; 62-65; 62-101. Municipality is not required to obtain cer- 
tificate of public convenience and necessity to build transmission lines 
outside its limits. Grimestland v. Washington, 117. 

163-85 ; 163-88. Returns and abstracts are competent in evidence. Freeman v. 
Ponder, 294. 
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(For convenience in annotating.) 
ART. 
I, sec. 7. Act making heart disease occupational disease of firemen held 
unconstitutional. (G.S. 97-53 (26)) Duncan v. Charlotte, 86. 


I, sec. 17. Appropriation of private water system not violation of law of 
land under facts of this case. Spaugh v. Winston-Salem, 708. Guar- 
antees every person judicial hearing before his rights may be affected. 
in re Estate of Edwards, 202. 


VIII, sec. 4. General Assembly may authorize municipality to construct 
power lines outside its limits. Grimesland v. Washington, 117. 
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(For convenience in annotating. } 
ART. 

I, sec. 8, clauses 2, 18. Title and succession of Federal Savings Bonds are 
governed by Federal regulations, but savings bonds bought with funds 
of husband and made payable to husband or wife are subject to state 
inheritance taxes upon death of husband. Watkins v. Shaw, 96. 


I, see. 8, clause 3. Police power of states, in order to be exercised in dero- 
gation of interstate commerce must be bona fide and accomplish in plain 
and appreciable manner objective within police power, and statute re- 
quiring photographers soliciting orders in this State to file bond held 
unconstitutional. S. v. Mobley, 55. 


VI, see. 2. State law in conflict with Federal cannot be given effect. Leggett 
v. College, 595. 


14th Amendment. Appropriation of private water system not violation of due 
process of law under facts of this case. Spaugh v. Winston-Salem, 708. 


